

DV Act  S. 2(f) – Case Law – Possibility of legal marriage is a necessary condition for a domestic relationship - Reshma Begum v. State of Maharashtra and another

Bench : Mangesh S. Patil (Bombay HC)

Applicant : Reshma Begum 

Respondents :  (R1) The State of Maharashtra
		     (R2) Gajanfar Kazi

Citation : 2018 SCC OnLine Bom 1827

Issue :	What is the interpretation of ‘domestic relationship’ under Section 2(f) of the Protection of Domestic Violence Act, 2005?

Facts:
· The applicant who belongs to Jain Hindu community claims to have customarily divorced Shantaram Mahadu Ughade on 15.10.2011, with whom she had begotten a child. Later, she developed an affair with R2, a married Islam having children. On 21.07.2012, the couple entered into a marital tie in presence of a Kazi and the applicant gave birth to their child on 29.04.2013. Eventually, they separated due to disputes between them. 
· A criminal miscallenous application u/s 12 of DV Act was filed by the applicant in First Class Magistrate Court. In response, R2 claimed enduring nature of both of their earlier marriages and denied the legal possibility of a marriage, as well as any kind of relations with the applicant. When reliefs were granted to the applicant, R2 filed a criminal appeal with the Addl. Sessions Court, which concluded that they were not in a “relationship in the nature of marriage”, as they were already married to other parties, violating the pre-requisite stated under Veluswamy v. Patchaiammal.  Hence, this revision.

Applicant’s contentions:
· A notarized deed dated 15.11.2011 exists in proof of her divorce with Shantaram. 
· Muslim personal law allows R2 to solemnize a second marriage while his first marriage persists.
· Evidence of marriage produced in the form of Kazi’s testimony, Nikahnama, birth certificate of their child, in which they have held themselves out as husband and wife.  


Final Decision and Principles established:
An analysis of SC judgments in Veluswamy case [AIR 2011 SC 479] and Indra Sarma case [AIR 2014 SC 309] reveals that not all live-in relationships are to be deemed as a “relationship in the nature of marriage” u/s 2(f) of the DV Act. The wider interpretation of the term is aimed at welfare of unmarried women in live-in relationships who are left estranged or abused; but not at promoting adulterous relationships. The benefits provided under the Act are to be interpreted harmoniously, not violating penal provisions of adultery. Since, the applicant admitted the existence of her first marriage, negating the possibility of a legal marriage between the two contesting parties, revision was dismissed stating no “domestic relationship” subsists between them. 




DV Act  S. 2(q) – Case Law – 
Females can be respondents in DV complaints – 
Sandhya Wankhede vs. Manoj Bhimrao Wankhede and others (2011) 3 SCC 650

Bench: Altamas Kabir; Cyriac Joseph, JJ (SC)

Court: Supreme Court 

Appellant: Sandhya Manoj Wankhade

Respondents:  (R1) Manoj Bhimrao Wankhade
		     (R2) Ramabai, Appellant’s mother-in-law
		     (R3) Appellant’s sister-in-law

Citation: (2011) 3 SCC 650

Issue:	Do females fall within the ambit of “respondents” u/s 2(q) of the DV Act? Are females exempted from being proceeded against under DV Act?

Facts:
· After her marriage in 2005, the appellant was residing with R1, R2 and R3 for almost a year, after which there were disruptions in her marriage. She filed a police case against her husband u/s 498 –A IPC for assaulting her. She further filed an application against all the three respondents, which was allowed by the First Class Judicial Magistrate, directing R1 to pay monthly maintenance. It also restrained all respondents from evicting the appellant from her matrimonial house. Criminal appeals and applications filed by an aggrieved R1 before the Sessions Judge and High Court were dismissed. 
· R2 and R3 approached First Class Magistrate but their application was dismissed. They filed an appeal and argued on the ground that women cannot be made respondents in DV proceedings. The Court accepted the same and set aside the injunction, allowing dispossession of appellant from her matrimonial house, which exclusively belonged to R2. Hence, it was not a “shared house”. However, the Court directed for an alternative i.e. R1 to provide separate accommodation or make additional payment for it.
· Appeal filed by appellant in Sessions Court was answered on a conclusion that “females” are not included under “respondents”. HC also took a similar stand to delete the names of R2 and R3 from proceedings and directed the appellant to vacate the matrimonial house. Hence, this appeal.

Appellant’s contentions: 
· A basic reading of the DV Act provision says that a wife or a female in live-in relationship (in the nature of marriage) may file a complaint against her husband’s/male partner’s relatives. 	
· The HC erred in readily confirming that “relative” excludes females, as the term is not defined in the Act. 

Respondent’s contention:
· Since the expression “respondent” do not expressly include females, it reveals the intention of the lawmakers to deliberately exclude them.

Final Decision:
Although the main body of Section 2(q) expressly states that a respondent is an “adult male person”, the proviso widens the scope of proceedings by stating that an aggrieved wife or female living in a relationship in the nature of marriage can file a complaint against a relative of her husband/male partner. This rescinds the argument that the legislative intent was to exclude females. The Appeal was allowed with a direction to the Trial Courts to consider R2 and R3 as respondents in the proceedings.




DV Act [S.12] – Case Law – 
Application of S.468 CrPC in matrimonial offences - Anthony Jose v. State of NCT of Delhi & Ors
 2018 SCC OnLine Del 12956

Bench: Justice Mukta Gupta 

Court: Delhi High Court

Petitioner: Anthony Jose

Respondents:  (R1) State of NCT of Delhi and (R2) others.

Citation: 2018 SCC OnLine Del 12956

Issue:	How does the bar to take cognizance after limitation period provided u/s 468 CrPC apply in matrimonial offences? 

Facts:
· Parties were together until 2014. After they separated, R2 filed a complaint with the Crime (Women) Cell, which led to a settlement that turned out to be unsuccessful. Thus, R2 intended to revive her CWC complaint but the same has been closed due to lapse of time. Hence, she had to file a fresh complaint on 28 July 2017. 
· This writ petition was filed for quashing such FIR registered with CWC and the subsequent proceedings u/s 12 of DV Act at the Magistrate Court. 

Applicant’s contentions:
· FIR was only an attempt to inflict revenge on the petitioner.
· The parties separated in the year 2014 and three years has passed ever since. The period of limitation for taking cognizance has elapsed as provided u/s 468 CrPC.
· Petitioner was already regularly paying Rs.10000 per month as maintenance. 

Final Decision and Principles established:
After a thorough analysis of several judgments dealing with a similar question of limitation, the Court dismissed the petition. It also discussed the concepts of a continuing offence u/s 472 CrPC and identified non-providing of maintenance as one. The previous decisions have recognized matrimonial offences as a special case because the female parties in a marriage are often subjected to continuous cruelty, assault etc. and they appear before the court only as a last resort. Therefore, instead of applying the limitation provision strictly, it was suggested that the Courts should examine whether a delay in filing of FIR is explained and whether it is required to condone such delay in the interest of justice. The HC also stated that the respondent is not debarred from seeking maintenance u/s 12 of DV Act for herself and her minor child due to the reason that she did not claim it for three years. 





DV Act / Section 125 CrPC – Case Law – D. Velusamy v. D. Patchaiammal
 (Established the pre-conditions for a ‘live-in-relationship’ to be treated as ‘relationship in the nature of marriage’)

Bench : Markandey Katju and T.S. Thakur, JJ. (SC)

Appellant : D. Velusamy

Respondents :   D. Patchaiammal

Citation : AIR 2011 SC 479 : 2011 CriLJ 320

Issue :	What is the meaning of the expression ‘a relationship in the nature of marriage’ in the context of Section 125 of CrPC and relevant provisions of the Protection of Women from Domestic Violence Act, 2005? 

Facts:
· The appellant is alleged to have married the respondent on 14.9.1986 and lived in her paternal home for 2-3 years. Subsequently, he left her for his native place and only visited occasionally. Twelve years hence, a petition was filed u/s 125 CrPC in the Family Court, Coimbatore to claim monthly maintenance due to desertion from the appellant, who was a Secondary Grade Teacher. 
· In response to this, the appellant claimed that he was legitimately married to one Lakshmi on 25.6.1980, following the Hindu customary practices. To prove the same, he had produced ration card, voter's ID card of his wife, transfer certificate of his son borne out of that wedlock, photographs of the wedding etc. Regardless, the Family Court declared that the appellant was married to the respondent and not Lakshmi; the same was upheld by the Madras High Court on 12.09.2009. Hence, this Criminal appeal.

Court’s observations:
· Filing of petition by respondent after 12 years of alleged desertion generates suspicion.
· It is against natural justice to declare the marital status of Lakshmi with the appellant, without giving her a chance to be heard or serving her a notice. This unjust declaration is what gave the respondent a valid marriage status with the appellant. Because had he been declared as married to Lakshmi, the second marriage with the respondent would have been null and void. 
· Section 125 CrPC and its subsequent interpretation in various decisions allowed maintenance to divorced wives too. However, in the instant case, the validity of marriage between the appellant and respondent depended upon whether the appellant and Lakshmi were married, in the first place. To decide the same, the SC remanded the matter to the Family Court for fresh consideration after declaring the previous decisions erroneous.

Final Decision and Principles established:
Although no factual matters were finalized, the judgment established certain authoritative principles to follow while interpreting the term “relationship in the nature of marriage” u/s 125 CrPC and DV Act, 2005. The Bench acknowledged the Parliament’s attempt to embrace the rare, yet evolving concept of ‘live-in relationship’ and the need to protect the interests of its female parties from desertion, domestic violence, and other abuses. After examining several foreign judgments on ‘Palimony’ (maintenance granted to a woman who has lived with a man for a substantial period of time), the following were enlisted as pre-requisites for such relationships to be treated at par with those “in the nature of marriage” to claim benefits under law. The couple shall be of legally marriageable age, presenting themselves to the society as being akin to spouses. They must be otherwise qualified to enter into a legal marriage, including being unmarried and must have lived together voluntarily for a significant period of time. 

ALMITRA H. PATEL & ORS. V. UNION OF INDIA
Whether states and local authorities have failed to adopt proper measures to manage the disposal of Municipal Solid Waste.

Hon’ble Judges
M.B.Shah, B.N.Kirpal, D.P.Mohapatro

Citation
JT 1999 (10) SC 332

Contentions raised by the Applicant
1. When every single day, tons of garbage is thrown on roads, waterbodies, etc. the applicant  observes that no city or town takes an initiative to maintain hygiene and adopt effective ways to manage waste.
1. The applicant in the present case sought directions for taking immediate action to improve the practices that are presently adopted for collection, storage, transportation, disposal, treatment and recycling of Municipal Solid Waste ( MSW). 
1. According to the applicant, it is necessary that uniform national standards and practices be put into practice to avoid a negative impact on the lives of the citizens.
1. The applicant points out that the respondents have to abide by their duty and adopt proper measures to manage the disposal of MSW.
1. Various reports such as the National Commission on Urbanization report have be referred to by the applicant to support her contentions.
1. Various improvements and suggestions were put forward by the applicant.

Contentions raised by the Respondents
1. The State of Punjab contended that it had divided the entire state into eight clusters and in each cluster the proposal was to establish a Waste to Energy Plant for collection and disposal of MSW to generate energy. According to them, the Rules of 2000 were properly implemented.
1. Most of the states contended that they are following the cluster based system except Andaman and Nicobar Islands are it is not economically viable for them.
1. The States of Tamil Nadu, Arunachal Pradesh, Sikkim, Madhya Pradesh, Chandigarh, Odisha submitted that Solid Waste Processing Plants in their State are in operation and consent to establish for Waste to Energy plant had been granted.
1. In Chhattisgarh, Solid and Liquid Resources Centre has been setup, with a proposal to set up Waste to Energy Plant in that State.
1. In Lakshadweep, Bio gas Plant has been set up and is functioning
1. In Maharashtra, some Urban Local Bodies (for short, ‘ULBs’) have put up plants
1. In Sikkim, there is no Plant for segregation. Andhra Pradesh has 18 vermi composting plants.

Judgment
The Tribunal held that all the States should comply with the Solid Waste Management Rules, 2016 (Rules of 2016) without any further delay and demur as the State government and the local authorities have failed to perform their statutory and constitutional obligations. The Tribunal has also put a complete ban on open burning of waste land lands. It was also held that all the stakeholders, particularly the local authorities have to ensure proper collection, segregation, transportation and disposal of solid waste to ensure that the country tackles the problem effectively and ensure that there is no environmental pollution and avoid adverse impacts on public health and direction was issued so that there is proper segregation before processing waste in energy plants and buffer zones to be provided.




SAMIR MEHTA V. UOI AND ORS.
Whether Respondents were liable for pollution caused by sinking of ship and oil spill in Territorial Water of country

Hon'ble Judges/Coram
Swatanter Kumar, J. (Chairperson), U.D. Salvi, J. (Member (J)), A.R. Yousuf, Member (E) and Ranjan Chatterjee, Member (E)
Citation
MANU/GT/0104/2016
Contentions raised by the Applicant
The Applicant has filed the present application under Sections 14 and 15 of the National Green Tribunal Act, 2010 raising substantial questions related to the environment, restitution of the environment and compensation appropriate for the damage caused to the ecology. The applicant contends in the present case that the sinking of a ship had caused oil to spill over the sea and this has resulted to be a major threat to the marine ecology. According to the applicant, the respondents are responsible for the voyage of the ship and its sinking and they are to be held liable for all the damages caused. The Applicant also prays that the movement of the ship be allowed only after detailed safety measure and regulations are in place in accordance with the 'Polluter Pays Principle'.
Contentions raised by the Respondents
1. In the present case, Respondent No, 1 in its reply stated that the provisions under the CRZ Notification are applicable up to the territorial water limit i.e. 22.22 Km whereas the oil spill occurred at 20 Nautical Miles and therefore, the provisions of the CRZ Notification are not applicable in this case. 
1. Respondent No.3, the Board stated that the Board has been constituted and is primarily responsible for the prevention and control of air, water, and all other pollution in the areas under its jurisdiction.
1. Respondent No. 4, Maharashtra Maritime Board filed an independent reply taking up the stand that it is constituted and functioning under the provisions of Maharashtra Maritime Board Act, 1996 and its jurisdiction is to the extent of Port limits of 48 minor ports on the coastline of State of Maharashtra and neither their impleadment nor presence is necessary for proper and effective adjudication in the present application and hence they pray for deletion of their name 
1. Respondent No. 6 prayed for deletion of its name from array of parties on the ground that it was only the consignee of the cargo that was being carried by the ship
1. Respondent No. 8, Indian Coast Guard in its reply took a stand that it is an Armed Force of the Union, which is administered by the Ministry of Defence
1. Respondent No. 9 contends that the Applicant has no Locus Standi to file the present application and the same cannot be entertained by the Tribunal. The application can be filed only by the persons stated under Section 18(2) of the Act of 2010. The Applicant is not an aggrieved person whose rights have been directly affected. The Applicant has not shown in his petition as to how he is entitled to claim the relief and how he is an interested party. 
1. Respondent No. 11 contends that it is not a necessary party and its name is liable to be deleted from the array of parties.
1. Respondent 12 contends that after sinking of the ship the arrangements were made purely on humanitarian grounds and they were not the agents of the ship, and for that matter, any person interested in the ship. On these facts, the said Respondent prayed for discharge from the array of parties

Judgment
The Tribunal held that Respondents 5,6,7 and 11 were negligent and the element of Mens rea could be traced as the Respondents did not follow the Principle of Due Diligence pre-voyage and they directed the ship to continue its voyage even though one of the pumps and generator of the ship had been nonfunctional and according to the principle of polluter pays, Respondents 5,7 and 11 were liable to pay environmental compensation.
M.C. MEHTA V. UNION OF INDIA (UOI) AND ORS.

Whether the emissions generated from industries are air pollutants having destructive effect on Taj and people living in TTZ.

Hon'ble Judges
Madan B. Lokur, S. Abdul Nazeer and Deepak Gupta, JJ

Citation
AIR 1997 SC 734
Contentions raised by the Plaintiff
1. Taj Mahal is one of the most priceless national monument and it experiences threats due to pollution.

1. The Plaintiff contends that the emissions that are generated by the industries in the Taj Trapezium Zone were the polluting the air and in turn Taj faced major threats due to acid rain and a corroding effect was seen on the marbles of the monument.

1. Hence, the petitioner sought appropriate measures to be taken and direct the authorities to take immediate action concerned with the issue and stop the pollution at any cost to save the monument from further deterioration.

Contentions raised by the Defendant
1. The counsels appearing on behalf of most of the industries have informed the court that the industries are willing to convert to gas. 
Judgment
The Hon’ble court after observing reports given by various technical authorities like the Varadharajan Committee and The Central Board for the prevention and Control of Water Pollution, held that the emissions generated by the coke/coal consuming industries are air-pollutants and have a damaging effect on the Taj and the people living in TTZ. The court directed the atmospheric pollution generated in TTZ to be eliminated and the industries to use natural gas as an industrial fuel and those industries who are not in a position to obtain gas connections to relocate themselves.

DVAct – Case Law – Section 2(s) – S.R. Batra v. Taruna Batra
(SC interpreted the scope of shared houseld under section 2(s) of Protection of Women from Domestic Violence Act, 2005)

Bench : Justice S.B. Sinha and Justice Markandey Katju

Appellant : S.R. Batra

Respondent : Taruna Batra

Citation : (2007) 3 SCC 169

Issue : What is the scope of “Shared Household” u/s.2(s) of the Domestice Violence Act? 

Facts:
1. Taruna Batra and Amit Batra got married in 200 and started living on 2nd floor of Ait’s parents hour. Soon after, Amit filed a divorce petition gainstg his wife Taruna. Taruna filed an FIR for cruelty, intimidations and breach of trust against her mother and father-in-law, husband and sister-in-law. Taruna Batra then moved into her parents house.
1. Later she tried to enter her in-law’s house where she used to live but found it locked. She filed a suit for mandatory injunction to enter the premises. Acc. to her in laws, she broke the lock, entered the house and terrorised everyone. 
1. Trial court held that Taruna was in possession of 2nd floor and granted injunction. Civil Judge held that since Amit was not living there and shifted and boight his own house, it cannot be said to be a matrimonial home where only the wife was residing. 
1. Petition filed in Delhi HC. Held that that mere change of residence by the husband would not shift the matrimonial home, hence held that Taruna Batra was entitled to 2nd floor.
1. Appeal filed by S.R. Batra in SC.

Appellant’s contentions:
1. It was contended that matrimonial places cannot be said to be one where only wife is residing and not the husband.
1. House in question belonged to mother-in-law and not the husband. 

Respondent’s contentions :
1. The contention raised was that the definition of shared household includes a household where the person aggrieved lives or at any stage had lived in a domestic relationship. He contended that since admittedly the respondent had lived in the property in question in the past, hence the said property is her shared household.
1. They relied upon s.19(1)(f) of the Act and claimed that she should be given an alternative accommodation. 
1. They further relied upon s.17(1) stating that every woman in a domestic relationship shall have the right to reside in the shared household, whether or not she has any right, title or beneficial interest in the same. 
Judgement:
The Supreme Court allowed the appeal. The impunged order of HC was set aside and the order of Senior Civil Judge dismissing the injunction application of Taruna Batra was upheld. SC held that the right of a woman to shared household would not extend to a property which is owned by her in-laws, irrespective of whether it is her matrimonial home or not. It was also held that if places where the husband and wife lived together were to be accepted as shared household then it would lead to chaos and would be absurd and the court noted that “It is well settled that any interpretation which leads to absurdity should not be accepted.”

