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Synopsis – The paper deals with the relation of Section 14 (Moratorium) in the Insolvency and Bankruptcy Code with Section 138 of the Negotiable Instruments Act.

What is a Moratorium?
Moratorium in law a legal authorization to debtors to postpone payment. The moratorium under Section 14 of the Insolvency and Bankruptcy Code, 2016 (‘IBC’) means a period wherein no judicial proceedings for recovery, enforcement of security interest, sale or transfer of assets, or termination of essential contracts can be instituted or continued against the Corporate Debtor.  This raises an interesting question on the issue of the applicability of the Moratorium to the proceedings under Section 138 of the Negotiable Instruments Act, 1891 (NI Act) which talks about dishonour of cheque.

Relation of Section 14 IBC with Section 138 NI:

This issue over role of Section 14 of IBC in relation to Section 138 under NI act has been discussed various times recently:

In May 2018 Shah Brothers Ispat Pvt. Ltd. preferred an appeal in The Madras High Court where the court said that the criminal proceedings is not covered under the prohibition and as such the petitioner cannot have a shelter under Section 14 of Insolvency and Bankruptcy Code. The court dismissed their petition and clarified that the initiation of corporate insolvency resolution proceedings would not create a bar on the continuation of criminal proceedings initiated for cheque bouncing under Section 138 of the Negotiable Instruments (NI) Act as Section 138 of the NI Act is a penal provision. The court claimed that while there may be moratorium under section 14 of IBC, existing and new criminal proceedings can survive.

In the case Shah Brothers Ispat Ltd. v. P. Mohanraj in July 2018 the National Company Law Appellate Tribunal (NCLAT) held that a moratorium would not be extended to proceedings filed under the NI Act. The Appellate Tribunal observed that Section 138 is a penal provision; the imposition of a fine cannot be held to be a money claim or recovery against the Corporate Debtor. The Tribunal said that the said section is not covered within the purview of Section 14 of IBC. In fact, no criminal proceeding is covered under the section. This decision was appealed and pending before the Supreme Court.
NCLAT despite acknowledging that fine is the only punishment that can be imposed against a corporate debtor/ company for the offence under Section 138 NI Act, completely ignored the scope and purpose of Section 14 IBC and the judgment of the Supreme Court of India in M/s Meters and Instruments Private Limited vs Kanchan Mehta, (2018) where the Supreme Court, considering a catena of case laws on Section 138 NI Act, had, inter alia, held that the offence under the said section is primarily a civil wrong, burden of proving which vests on the accused in terms of Section 139 of the NI Act.

Conclusion:
In a nutshell, exclusion of proceedings under Section 138 of the Negotiable Instrument Act, from the purview of the moratorium has been allowed by the Hon’ble Appellate Tribunal. However, we need to keep an eye on what the Hon’ble Supreme Court decides as the decision of NCLAT is appealed and pending before it.
