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The witness plays an important role in criminal justice but in India we find that witnesses turned hostile and because of that prosecution fails to prove charges against the accused. For that we can’t blame the witnesses alone for turned to hostile but to whole legal system of India because no proper care and protection has been given to witnesses who are important evidence in trial of a criminal case. In recent we find that witnesses are regularly turning hostile like in Best Bakery’s case and in Jessica Lal murder case in which 32 witnesses out of which some eye-witnesses had turned hostile before lower court. Now for proper functioning of a court in trial of a criminal case and for bringing the accused behind bar there is need of some amendment regarding protection of witnesses so they can give evidence before court without any fear or injury. The Apex Court observed that “a criminal case is built on the edifice of evidence, evidence that is admissible in law. For that witnesses are required whether it is direct evidence or circumstantial evidence. 1
WHO IS WITNESS, HOSTILE WITNESS?

The expression “witness” has not been defined in CrPC. In generally a witness is a person who gives evidence relating to cause of action in a case. According to Oxford dictionary meaning witness means “one who gives testimony in a court”.

 

A witness who is gained over the other party is a hostile witness. A hostile witness may be defined as one who from the manner in which he gives his evidence within which he is included the fact that he is willing to go back upon previous statements by him shows that he is not desirous of telling truth to the court.

1. Swaran Singh Vs state of Punjab AIR 2000 CrLJ 2780
Supreme Court defined a hostile witness is “one who is not desirous of telling the truth at the instances of the party calling him and an unfavorable  witness is one called by a party to prove a particular fact, who fails to prove such fact or proves an opposite fact.2
If a witness turned hostile, it doesn’t mean that his entire statement has to be discarded. The rule of prudence is that his statement has to be considered with due care and caution. In other words explicit reliance cannot be placed upon him but if he is duly corroborated by other evidence, his statement can certainly be availed of in favour, of prosecution or in favour of the accused as the case may be. 3
REASONS FOR BEING HOSTILE WITNESS


The threat of injury or money power of riches are primary cause of this problem and because of that the real accused scot-free with out any fear of being prosecuted and it seriously erode the faith of common man in judiciary and if it continues than everyone will take law into its own hands without any fear of being prosecuted. 4 There are number of reasons for witnesses turning hostile and thereby prosecution fails to prove his case. We find in number of cases like Best Bakery, Jessica Lal murder case, in lower court witnesses turned hostile and affected the trail of the cases. Some primary reasons of this evil are:-

1) Absence of proper care and protection to witnesses:-
In most of the cases the primary reason for Witnesses to be turned hostile is that they are threatened or injured or even they are murdered before appearing as witness in a court. There are number of countries in which proper protection has been provided to witnesses before and after giving evidence but in India, inspite of Malimath Committee’s recommendations relating to “Witness Protection Programme”, yet no step has been taken in this regard. Recently a bench comprising of Chief Justice of India Justice Balakrishna and other Justice said “it is not possible to give proper protection to witnesses in every case.”

2. Sat Pal Vs. Delhi Adm. AIR 1976 SC 294.

3.Cross examination and witnesses by A.K.Sarkar & S.K.Awasthi.

4.The menace of “Hostile Witness” in criminal trials in India by Mr. Sairam Sanath Kumar.

2) Taking huge money from accused:-
In number of cases witnesses turned hostile after taking huge amount of money and give evidence in favour of accused instead of party calling him. It is not only because the witnesses are greedy of money but they take money because of various kinds of threat by accused to himself or to any other person in whom witness is interested. 

3) Not properly giving payment of allowances to them:-
The law commission of India in its 154th Report observed that the allowances paid to witnesses for appearing in court are inadequate and called for a prompt payment, no matter whether they are examined or not. Section-312 of CrPC also provides about that. But in most of cases we find that proper diet money is not paid to the witnesses. 

The Malimath Committee also make recommendations regarding protection of witnesses and also for punishing a hostile witness for the offence of perjury. There are following recommendations of Malimath Committee:-

a) Witness who comes to assist the court should be treated with dignity and shown due courtesy. An official should be assigned to provide assistance to him. 

b) A law should be enacted for giving protection to the witnesses and their family members on the lines of the laws in U.S.A. and other countries.

c) A provision should be incorporated requiring the judge administering the oath or affirmation to caution the witness that he is duty bound under section-8 of the Oath Act to speak the truth and that if he makes a false statement in violation of the oath or affirmation that has been administered to him, the court has the power to punish him for the offence of perjury and also to inform him of the punishment prescribed for the said offence. 

More particularly delay reduces the commitment of witnesses, creates opportunities for witness intimidation demoralises witnesses and provides a perfect foil for the guilty who simply wish that cases would fade away. In the absence of robust protection, it is unsurprising that in many cases witnesses for the prosecution turn hostile. 5
PROVISIONS OF IPC

In Indian Penal Code Section-191 provides that “a person is legally bound to answer a question truly, not only on oath but also on being bound by law, and If he makes some statement which he knows or believes to be false, he may be giving false evidence” and may be punished under section-193 of Indian Penal Code.

                                            Recently in Jessica Lal murder’s case trial the key eye-witness Shyam Munshi had been turned hostile and he had been sent to jail for that. It was for the first time that an Indian court has punished a witness for the offence of “perjury” under section-193 of IPC. In Best Bakery case, Zahira Seikh turned hostile. In her police statement Zahira had stated that her uncle was present in the bakery during the event. But, in the special court in Mumbai, she testified that her uncle was not present. She also said that she had signed the FIR without knowing the contents of the same and that she was not witness to anything that happened in the bakery on the day of the fire. So the prosecutor declared her hostile. On March 8, 2006 the Supreme Court sentenced the Zahira Sheikh to one year imprisonment and imposed a fine of Rs-50,000 for the offence of perjury.

In Jessica Lal murder case, the Delhi H.C. take suo moto cognizance of the media report and forced the Delhi police to file an appeal against the judgement of Session Court, who had acquitted all the nine accused. After convicting prime accused Manu Sharma with life imprisonment and two others with four years imprisonment each, the Delhi H.C. under section-340 of CrPC served a notice to 32 witnesses who had turned hostile during the trial before the Session Court and High Court, to show cause why the action under section-340 of CrPC should not be taken against them for changing from their previous statement.. The court while issuing such notice observed that “Witnesses turning hostile appears to be the order of the day”. The court must put an end to this kind of attitude. Its great step of Delhi H.C. to remove the problem of hostile witness.
5.Waiting for justice. Times of India Dec.,2006.

CONCLUSION & SUGGESTIONS

Due to hostile witness in criminal trials in India, the rich and wealthy people even after committing serious offences get away scot-free because of their money power after giving huge amount of money to witnesses for speaking in their favour. By it people loses its faith in judiciary and takes law into its own hands.  The Supreme Court observed “no law has yet been enacted, not even a scheme has been framed by the Union Of India or by the State Govts. For giving protection to the witnesses. For the successful prosecution of the criminal cases, protection to witnesses is necessary as the criminals have often access to the police and the influential people. 6
                                                                    But inspite of need of protection programme for witnesses in criminal trials, Supreme Court on 22nd jan.,2007 made it clear that it is not “physically possible” to provide security to the thousands of witnesses appearing in courts everyday to depose in criminal cases. Supreme Court observed that “A man on the street is as important as a man in a palace”.

                                   Now greater willingness in allowing vulnerable witnesses to give evidence by video or via live link from another room is essential. Malimath Committee also recommended that evidence given before media or by video conferencing should be legalised for proper criminal trial. To follow the Malimath Committee’s recommendations, the Supreme Court on 29th Jan., 2007 held that statement made before media also become circumstantial evidence in criminal trial before court. 

                               In order to improve the trial in criminal cases and to prevent the problem of hostile witness there is need that Malimath Committee’s recommendations about witness protection programme should be carried out and the offence of perjury should be made severely penalised otherwise no person will go before court for his grievances but take law into its own hands.

6. 2003 (9) SCC 329.

