Muslim Law : Muslim Marriage and Dissolution of Marriage

Who is a Muslim?

Muslim is a person who follows Islamic region. A Muslim person believes in only one God, Allah and prophet Muhammad is his messenger. Muslims do not practice any ideal worship. 
There are two types of Muslim :
1. Muslim by birth :
A person who’s both parents are Muslim will also become a Muslim or a person who’s one parent (who’s upbringing the child) is a Muslim even then the child will be a Muslim.
2. Muslim by conversion :
This refers to a person who later converts her/himself into Islamic religion.
Essentials for Conversions
· The person should  be of sound mind.
· The person should be a major.
· The n should not be disqualified.
· It should happen by free consent.
· For the conversion the person shall utter a statement that “ I  believe in one God , Allah and their is Prophet Mohammed , the messenger of Allah .  ” before Qazi and witnesses 
· Then a Muslin name shall be given to that person .
· The person shall take an oath claiming he is renouncing  old religion.

Sources of Muslim Law

There are 4 main sources of Muslim law :

· The Quran
· It Is the divine communication Between Angel Gabriel and Prophet Mohammed. It has 114 chapters ( Sura )and 6 666 verses ( ayat).
· Hadit
· Hadit is known as the teachings of Prophet.

· Ijma
· It refers to consensual opinions of jurists.

· Qias 
· It refers to analogical deduction.


Marriage Under Muslim Law

The term marriage refers to the legal process for cohabitation between a man and a woman for procreation of children.
The purpose of marriage is to serve emotional and sexual gratification.
Section 2, Muslim Women Protection of Rights On Divorce Act, states marriage as a solemn pact between a man and a woman.

Essentials of marriage :
· There must be a proposal (offer) and an acceptance to that proposal. Muslim marriage is contractual in nature.
 Proposal to marriage is known as ijab and acceptance to that proposal is known as qubool. Therefore, Muslim wedding is also known as ijab-e-qubool.

· There must be a consideration, known as dower as consideration is an essential element of a contract.

· Requirement of witnesses :
In Shia law there’s no required for a witness. On the other hand, in Sunni law, either 2 male witnesses or 1 male & 2 female witnesses are required.
As witness of 1 woman = half. 

· Parties must be competent :
· Age of majority for marriage isn’t defined in Muslim law in accordance with the Indian Majority Act. Therefore, age of puberty is taken for the marriage.

· Parties must be of sound mind.

· They shouldn’t be disqualified from the society.

· There should be free consent for marriage.

· A marriage with a woman is prohibited by the reason of consanguinity. The term refers to the  descendent of same ancestral blood relations. It bars a man from marrying his :
· Grandmother.
· Wife’s daughter/ grand daughter.
· Wife to her father/ paternal grandfather.
· Both maternal and paternal aunts.
· Sister (whether consanguine or full sister or uterine sister).

·  A Muslim girl can marry a Muslim boy only.

· A person cannot marry her foster mother, foster sister, foster daughter.
Term fosterage refers to a situation when a child under age of 2, is suckled by another mother then she becomes her foster mother.

· Iddat period 
It refers to the waiting period. A period where in a man has to wait before seeking remarriage from a woman who has been divorced recently or whose husband has died. 
This period lasts for 3 months. 
In case a woman is pregnant then the iddat period lasts till delivery.

· A Muslim man cannot marry while he’s on a pilgrimage.

· Plurality of marriage :
A Muslim woman isn’t allowed to remarry while her former husband is alive. Polyandry is strictly prohibited.
Whereas, a Muslim man cannot have more than 4 marriages. If he marries for the 5th time then that marriage will be considered irregular.


Nature of Muslim Marriage :
There are various opinions on this. Some consider it as a civil contract while others as a sacrament.
Muslim marriage is a civil contract  as :
· There’s a proposal (ijab) and acceptance to that proposal (qubool) along with a consideration (dower).
· Terms may be altered as of a marital contract within legal limits.
· There are provisions given in case of breach of marriage.
· In case of marriage of a minor, agreement is made between the guardians.

Opinion of a sect that considers Muslim marriage as a religious sacrament :
There are some jurists who claim Muslim marriage as a religious sacrament as they consider marriages are made in heaven and there’s no contract of sales and goods and no purchase is made.
They say that marriage cannot be made for a limited time period (exception : Muta marriage). 

Conclusion :
Muslim marriage is an institution of ibadat, clothed in a contractual form for cohabitation between a man and a woman for sexual intercourse and procreation of children in which they are dependent upon maintenance of conjugal affection.
The ultimate analysis says that Muslim marriage is neither purely a civil contract nor a sacrament. Rather it’s a blend of both. 

Types of Marriage Under Muslim Law :
There are 3 types of marriage in Sunni law :
1. Void marriage (Batil)
2. Valid marriage (Sahih)
3. Irregular marriage (Fasid)

There are 2 types of marriage in Shia law :
1. Void marriage
2. Valid marriage

Terms of void (known as baitil) and valid (known as Sahih ) marriage are common in both the schools and irregular marriage (known as fasid) is only applicable in Sunni law.

Void Marriage :
· It is known as Batil.

· It has no legal result. 

· Generally it takes place between parties suffering/experiencing zero competence.

· It’s prohibited on the grounds of :
1. Consanguinity
2. Not following iddat period
3. Marriage outside religion
4. Marriage among fosterage relations
5. Marriage during the time of pilgrimage

Consequences of Batil :
· It has no legal effect before or after consummation.
· It doesn’t create any obligation between the parties.
· Wife is not entitled to maintenance.
· Offsprings produced from this marriage are illegitimate.
· Parties can separate from one another anytime without divorce.
· Woman is only entitled to dower, if the marriage has been consummated.


Valid Marriage
· It is known as sahih. 

· This form of marriage possesses all the essentials of a valid marriage.


Consequences of sahih :
· It’s valid in the eyes of law.
· Sexual intercourse in this marriage is legalised.
· Husband and wife get the right of mutual inheritance.
· Wife is bound to observe iddat in case of death or divorce.


Irregular Marriage 
· It is known as fasid.  

· It is applicable only in Sunni law.

· It takes place between parties suffering from relative prohibitory incapacity.

· Grounds of irregular marriage are contrary to the rules of unlawful marriage.

· It could be in case of marriage with 5th wife

· In case of marriage conducted without witnesses.

· In case of marriage with a woman who was in her iddat period.

· In case of marriage with an unauthorized person.

Consequences of fasid :
It can be seen from 2 angles :
1. Before consummation
2. After consummationp

Consequences of fasid before consummation :
· It has no legal effect.
· Wife isn’t entitled to dower.
· Spouses may separate without divorce. No intervention of court is required.
· Wife isn’t bound to observe iddat.

Consequences of fasid after consummation :
· Wife has to observe iddat.
· Wife’s entitled to dower.
· Wife isn’t entitled to maintenance during iddat.
· Children born are considered legitimate.
· There’s no right of mutual inheritance among husband and wife.
· It can be terminated by single declaration.


Muta Marriage 
· It is a temporary marriage.

· The term Muta is used for enjoyment. Thus, this marriage is for pleasure.

· It’sa temporary marriage for pleasure for a fixed period of time, after specifying dower. 

· It’s only recognized only in Shia law and not in Sunni as for them a marital contract shouldn’t be for a temporary duration. 

· A male Shia Muslim can enter into this marriage's contract with :
1. Muslim woman.
2. Christian woman.
3. Jewish woman.
4. Fire worshiper woman.
However, a Shia Muslim male cannot marry a Hindu female under this marriage.

Essentials of Muta marriage :
· It’s  for a fixed period of time.
· It has fixed Mahr.
· In this marriage, rule of having 4 wives isn’t applied.

Consequences of Muta marriage :
· There are no rights of mutual inheritance between the parties.
· Children born from this marriage are legitimate. However, they have no right of inheritance from both parents.
· Marriage is isp facto. On the expiry of fixed period.
· Divorce isn’t recognized in Muta marriage.
· Husband can call this marriage off even before the fixed time as a gift to wife, known as Hiba-i-Muddat.
· In case of consummation, wife is entitled to full dower. 
· In case of no consummation, wife is entitled to half of the dower.
· Wife isn’t entitled to maintenance.

Difference between Nikah and Muta marriage :
Nikkah 
· Nikah is a permanent marriage which may be dissolved by the procedure of divorce or death of either of the party.
· Divorce is recognised in nikah.
· Wife is entitled to maintenance.
· Wife is entitled to full dower irrespective of the consummation of marriage.
· Husband and wife possess mutual rights of inheritance. 
· It’s applicable among both Shia and Sunni.

Muta marriage
· It’s q temporary marriage for a limited time period.
· Divorce isn’t recognized in Muta marriage.
· There’s no entitlement of maintenance to the wife.
· If it’ not consummated then wife is entitled to only half of the dower.
· There are no rights of inheritance between husband and wife.
· It’s only recognized among Shia.
Difference between Shia and Sunni marriages :
Shia marriage
· There are only 2 types of marriages
1. Valid
2. Void
· It recognizes Muta marriage.
· It doesn’t require witnesses during the performance of marriage.
· Minimum mahr isn’t prescribed and maximum mahr prescribed is 500 dirhums.
· Marriage while pilgrimage isn’t allowed.
· Marriage of a Muslim woman and a non muslim male is void.
· Marriage of a Muslim male with a non Muslim woman is void (though, it’s not restricted in Muta marriage unless the girl is a Jew, Christian, Parsi and not a Hindu).

Sunni marriage 
· There are 3 types of marriages :
1. Valid
2. Void
3. Irregular
· It doesn’t recognize Muta marriage.
· Witnesses are compulsory :
Either 2 men or 1 man & 2 woman.
· Minimum mahr prescribed is 10 dirhams and maximum mahr is unlimited.
· Marriage while pilgrimage isn’t prohibited.
· Marriage of a Muslim woman with a non muslim is considered irregular.
· Marriage of a Muslim man with a non Muslim, other than the Hindu is valid.


Option of Puberty
In certain circumstances, minors are contracted in a marriage (below 15 years) by their guardians.
However, they have a right to ratify the martial contract at the time of attaining puberty. This right of minor is known as the option of puberty.
For convenience a person’s age is divided into 3 stages :
· Stage 1 (Sagir)
It’s for ages below 7 years
Marriage in this is void ab initio.

· Stage 2 (Sarari) 
It’s for age group 7-15 years.
Marriage in this is valid only by the consent of guardians.

· Stage 3 (Bulugh)
It’s  for ages 15 years and above.
Marriage in this is valid if parties contract to marriage by their will.

By exercising this right parties can ratify their marriage by express declaration after paying the amount of dower who had cohabit. (For men)
Section 2(7), Dissolution of Muslim Marriage Act, 1939, also provides the same. Wherein a woman married under Muslim law shall be entitled to obtain decree for divorce on the ground that she had been given marriage by her guardian before she attained the age of puberty. She can ratify her marriage before attaining the age of 18 years.
Provided : The marriage shouldn’t have been consummated.

Effect of Khyal-ul-Bulugh :
As if the marriage had never happened at first place.
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DIVORCE  (Talaq)

Orignal meaning of Divorce/talaq is rejection. Under Muslim law, talaq means release from marital ties.
Talaq is an act of repudiation of marriage by husband, conferred to his powers.
Under Muslim law a marriage is dissolved by either death of the spouse or through divorce.

Types of Divorces As Per Muslim Law :

(1) Expressed Talaq 
It’s further divided into :
1. Talaq ul sunnat
2. Talaq up biddat
Talaq-ul-Sunnat :
· It’s affected in accordance with the traditions of Prophet.
· It’s the approved and revocable kind of divorce.
· It’s further sub divided into :
1. Ahsan
2. Hasan
Ahsan :
· It’s considered as the most appropriate mode of Talaq.
· The word Ahsan refers to the best. 
· Conditions of this form of divorce :
· Husband must pronounce divorce in a single sentence.
· Pronouncement of divorce must be in a state of purity (tuhr) ie : the wife shouldn’t be menstruating at that time.
· There needs to be an abstain from the intercourse during tuhr.
· Pronouncement made in Ahsan is revocable during iddat. However, after iddat it becomes irrevocable.

Hasan :
· It’s also an approved mode of divorce.
· The word Hasan means good.
· Talaq pronounced in Hasan is comparatively less worthy than as pronounced in Ahsan.
· Conditions of this form of divorce :
· 3 successive pronouncements of divorce shall be made in 3 successive periods of tuhr, each period must be of 30 days.
· There shouldn’t be any sexual intercourse during that. 



Talaq-ul-Biddat :
· It is an unapproved mode of talaq.
· It’s irrevocable.
· It’s also known as talaq-e-been
· It’s further sub-divided into :
1. Triple talaq
2. Single talaq

Triple talaq :
· 3 pronouncements are made while practicing this in a single sentence or 3 different sentences in a go.
· However, it’s now banned by the Supreme Court of India in Shaira Bano Case (2017).

Single talaq : 
· This clearly indicates the intention. 
· Divorce is made in a single declaration.
· It’s irrevocable in nature.
· In Sarabhai vs Rabia Bai's case it was observed that this form of talaq is immoral in nature.


(2) Implied/Contingent Divorce :
In this husband can authorize his wife to dissolve her marriage on the happening of certain circumstances. However, the condition must be reasonable. 
Ie : in case of failure of paying maintenance to wife.
In Bacho vs Bismillah's case :
Husband agreed to pay maintenance to wife in a specified time period and it was decided, in case he failed to do so then wife could seek divorce from him.

(3) Delegated Divorce :
· In this either husband ratifies marriage himself or delegates the authority to 3rd party, which could be wife or any other person. 
If that 3rd party is wife then in this form of talaq, she doesn’t divorce husband but herself from this marriage on behalf of husband.

· There’s an agreement either before/after marriage that wife could divorce husband under certain conditions. However, these conditions must be reasonable and not against public policy.

· In this the wife divorces herself on the will of husband and on his behalf.


(4) Constructive Divorce :


It’s further divided into :
1. Ila
2. Zihar
3. Lian

Ila : 
Conditions to be fulfilled in this form are :
· Husband must be major.
· He should be of sound mind.
· In this form, husband seeks divorce by wife by stop having sexual intercourse and leaves her for iddat.
· This can be revoked by continuation of sexual intercourse during iddat period. However, not later.

Zihar :
Conditions to be fulfilled in this form :
· Husband needs to be of sound mind.
· He should be a major.
· In this wife has the right to seek divorce from husband if he compares her with any woman with the women from the category of prohibited relationship degrees for marriage, like : mother, grandmother etc.
· She may stop having sexual intercourse with him until he observes penance. If he doesn’t do so then she can seek divorce from him.

Lian :
Conditions to be fulfilled in this form :
· Husband has to be of sound mind.
· He should be a major.
· In this, if husband charges his wife for adultery or denies paternity of her child (in case of false charges/allegations) wife may ask for divorce.
· However, it doesn’t dissolve marriage at ispo facto. However, gives wife a chance to go to court and file for a judicial divorce. 
· In this case, separation is irrevocable.
· This form is only applicable on valid (sahih) marriages.


(5) Khula :
· In law, Khula refers to a situation by husband where he gives his wife a choice to take divorce from him by paying some amount of consideration.
· When wife agrees to give certain amount to husband for her release from marriage and he accepts it then she takes divorce from him.
· Basically, in this form wife purchases her release from marriage by paying some amount of consideration to husband.
· Essentials of Khula :
· There should be a mutual consent.
· The offer of divorce must be given by wife.
· Acceptance for the same shall be given by husband.
· Wife needs to pay consideration.


(6) Mubarat :
· It’s a divorce by mutual consent of parties.
· Here, both parties want mutual discharge from marriage. They both desire separation.
· Offer of divorce can be made from either side.
· When the offer (mubarat) is accepted then it becomes irrevocable.


Judicial Divorce (dissolution marriage act,1939)
Initially the divorce for Muslim women was based on the doctrine of fasakh. The term fasakh refers to cancellation abolishment of revocation. 
Before passing the dissolution of Muslim marriage act 1939 , there was no peace of legislation,, through which a Muslim women could ask for divorce. They could only dissolve there marriage through doctrine of fasakh. 
Ground of divorce under Fasakh :
· In case of irregular marriage.
· In case of person having an option to avoid a marriage by exercising her option
· In case of marriage within a prohibited relationship degree.
IN several cases the doctrine of fasakh was represented. However with the passing of Muslim marriage act 1939, the position became clearer. The act contains various grounds under which a Muslim women can claim divorce.
SECTION 2, Dissolution of Muslim marriage act 1939, provides grounds under which a Muslim wife can claim divorce.
Grounds of divorce available U/S, Dissolution of Muslim marriage act,1939 :
· Absence of husband 
· If the husband is missing without any information for 4r years or more, then the wife can seek divorce by obtaining a decree of court.
· This decree wont break any effect for a period of six months. If the husband returns within 6 months from the time when decree was issued then  the decree would be cancelled.

· Failure of maintenance
· If husband fails to pay maintenance to wife or neglects her for 2 years, then wife can go to seek a decree for divorce.
· Imprisonment of husband 
· If husband is sentenced for imprisonment for 7 years or above then the wife has the right to seek divorce. However, no decree will be passed unless the sentence is final.
· Failure to perform marital obligation 
· If husband fails to perform marital obligation without any reasonable ground for 3 years then the wife can seek divorce.
· Impotency of husband 
· If is impotent at the time of marriage and continues to be so, then the wife may seek divorce.
· However before passing the decree the court shall on an application, make an order, requiring the husband to satisfy the court within the period of 1 year, from such order that he has ceased to be impotent and if he does so, then no decree shall be passed on this ground.
· Insanity, Leprosy or venereal disease 
·  If the husband has been insane for a period of 2 years or suffering from any venereal disease, then the wife may claim judicial for divorce. 
· Repudiation of marriage by wife 
· This is also known as Khayal Ul Bulugh.
· If a girl has been given a marriage by her father/Guardian before the age of 15 years she may claim divorce, if there is no communication from the age of 15-18 years with her husband. However this must be claimed before she turns 18.
· Cruelty of husband 
                  The grounds of cruelty are :
1. Habitually assaults her or make her life miserable by cruelty or bad conduct.
2. Associates with women of bad character or leads an infamous lifestyle.
3. Attempts to force her to lead an immoral life.
4. Disposes of her property or prevent her from receiving it.
5. Obstructs her in the observations of her religious practices or profession.
6. If he has more wives and not treating her equally in accordance with Quran.
· Grounds of dissolution recognized by Mohemmedan Law
· This clause covers divorce by Ila, Zihar, Khula, Mubarat and Talaq -l- tawfweer
This includes any other grounds, which are recognized as valid for the dissolution of marriage under Muslim law.

i.  

Effect of Apostasy on marriage :
Meaning of apostasy = renouncement of religion by either of the party.
It is governed by section 4 , Dissolution of Muslim marriage act,1939 
Prior to this act apostasy was a direct ground for dissolving a marriage, the apostasy of a husband was a ground for dissolving a marriage however the apostasy of wife was not. 
After this act, a wife cant ask for divorce using apostasy of herself as a ground of divorce. 

Legal Consequences of Divorce :
·  Parties are eligible to remarry someone else.
· If the marriage was consummated then wife has to observe iddat, after observing iddat she may remarry.
· Dower is immediately payable.
If the marriage is consummated then unpaid dower is immediately payable.
· If the marriage isn't consummated then half amount of the actual amount dower is received.
· Mutual rights of inheritance cease after divorce.
· Cohabitation after divorce is unlawful.
· Children born from the marriage aren't illegitimate and possess all the rights.
· Remarriage between divorced couple is unlawful where the husband has divorced the wife by three declaration unless the following course has been adopted :
1.  Wife should observe iddat.
2. She should lawfully be married to another man.
3. Marriage with the new husband must be consummated.
4. The second husband must pronounce divorce to her.
5. She should again observe iddat.
After this the divorce couple remarry.

Difference between Sunni and Shia laws of divorce :

Sunni laws of divorce :
· There's no prescribed form of divorce (ie : verbal or written). Parties may choose whichever way they want.
· Witnesses aren't necessary in the procedure of divorce.
· Divorce under compulsion or intoxication is valid.
· Talaq-e-bin is recognized.
· Immediate remarriage of wife after divorce is considered irregular.

Shia laws of divorce :
· Divorce must be pronounced orally.
· Minimum 2 witnesses are essential during the time of divorce.
· Divorce isn't valid under compulsion or intoxication.
· Talaq-e-bin isn't recognized.
· Immediate remarriage of wife after divorce is considered void.



















 




