                                     FAMILY LAW 
            Unit1: Hindu Marriage Act and Dissolution

Who’s a Hindu?
“Hindu” is a difficult and a vast term to define. It’s a religion which is being practiced over five thousand years.
A Hindu is a person who practices the following:
Sikhism, Jainism, Buddhism, Aarya Samaji and a person who isn’t a Christian, Muslim, Parsi.
There are two types of Hindus:
1. By birth
If a person’s both or 1 parent who raises the child is a Hindu then the child is also known as Hindu. 
It includes both legitimate and illegitimate children.

2. By conversion
If a person leaves her/his existing religion and converts into Hinduism, Sikhism, Jainism, Buddhism then the person is known as a Hindu.

A person may convert or reconvert to Hinduism or in any of the categories being considered as a part of Hinduism at any point in time.
Process for conversion or reconversion into Hinduism:
1. By undergoing a formal ceremony prescribed by the religion, caste, community or any other prescribed customary practice/ceremony.
2. By expression of bonafide intention and acceptance by family and community s/he is being entered in.
3. If a person having bonafide intentions accepts Hinduism and claims s/he has been following Hinduism for sometime.

A person doesn’t cease to be a Hindu, if:
1. S/he becomes an atheist.
2. Deviates from the central doctrine of Hinduism.
3. Lapses from orthodox practices of Hinduism.
4. Adopts western lifestyle.
5. Decries Hinduism.
6. Eats beef or does everything which ordinarily a Hindu wouldn’t do.
Sources of Hindu Law
There are two sources of Hindu law:
1. Ancient sources
2. Modern Sources
Ancient sources of Hindu law
The following are considered as the ancient sources of Hindu law:
· Shruti
It refers to what’s been heard. It is believed that rishi munis reached the height of spirituality where they were revealed the knowledge of Vedas.
The Shruti includes 4 Vedas:
Rig Veda
Yajur veda
Sam veda 
Atharva Veda

Along with the Brahmins. They are considered as the appendices to Vedas. Vedas primarily contain theories of sacrifices, customs, rituals.

· Smriti
It refers to what’s remembered. It is known as the memoir of knowledge through which systematic teachings of Vedas started for the regulation of society and incorporation of local culture.

· Commentary and Digests
It refers to the work done in order to explain a particular Smriti (known as commentary). Digests are incorporated and explained material from all Smritis.

· Customs
They are the norms. They are the major sources of Hindu laws, also known as transcendent laws.
Essentials of valid customs:
Must be reasonable.
Shall be there since ambiguity of time
Shall be in continuation
Shall not be against public policies
Shall be moral
Shall not be against any law



Modern sources of Hindu law
They are based on the principle of equity, justice and good conscience. 
Executive, legislature and judiciary are known as modern sources of Hindu law.


   Marriage Under Hindu Law

According to Hindu law, marriage is a sacrament. It is considered as one of the co-purifying ceremonies.
It’s a tie which cannot be broken and is eternal, from birth to birth.
Objectives of marriage are :
· Cohabitation
· Procreation of children
· Performance of ceremonies
Sanctity of marriage in Hinduism is from a divine force and is pristine.
It is considered that husband receives wife from God and must always support and respect her, if she’s faithful towards him.
According to ancient Hindu law :
Marriage is obligatory not only for procreation of son but to perform religious ceremonies and spiritual duties.
Marriage according to shastras is a holy sacrament and gift of the girl to a suitable person is a sacred duty, put on father. On performance of which, father fulfills one of his major spiritual duties.

Hindu law isn’t a civil contract but a sacrament
Hindu law is different from Christian and Muslim law respectively. Similarly the nature of Hindu marriage is different from the two.
Ie : It cannot be broken or made by an offer. As in both Christian as well as in Muslim law, there’sa proposal and then an acceptance or rejection of that proposal while performing the matrimonial ceremony.
In Hindu law there are several religious ceremonies like :
Engagement
Exchange of garlands (var mala among bride and groom)
Saat phere (7 rounds around the fire by bride and groom)
Saptapadi (7 steps taken towards the direction of moon by bride and groom)

Hindu marriage is a sacrament as the concept of divorce was unknown to ancient Hindu texts. Rather, marriage is considered as a bond for life and beyond. 
According to ancient Hindu texts, marriage is a union of 2 souls for the performance of religious duties and ceremonies.
Following points support that Hindu marriage isn’t a civil contract :
· Marriage is considered as indissoluble and is considered as a bond for life and beyond.
· It is considered as a holy practice for the performance of religious duties and ceremonies.
· Wife is considered as Ardhangini (better half of the man ie : husband) who completes him under Hindu law.

Present status of Hindu marriage :
Even now it is considered as a sacrament. However, now there’s an option of divorce.
Section 13 and 13(B) of HMA, 1955, provide grounds of divorce and divorce by mutual consent respectively.


Forms of Hindu Marriage : 

Hindu scriptures admit 8 forms of marriage, those are :
1. Brahma marriage
In this the girl is decorated with clothes and ornaments. she's given to a gentle and learned bride-groom. 
This form of marriage is still prevalent.

2. Prajapataya
In this the daughter's offered a groom with blessings of enjoyment of marital bliss

3. Arsha marriage
Also known as Rishi's marriage. 
In this, Rishi used to accept a girl in marriage after giving a cow or bull and some clothes to the parents of girl.
 
4. Divya marriage
In this, the girl is decorated with clothes and ornaments and is offered a person who could perform purohit yajna.

5. Asura marriage
in this bride-groom gets bride in exchange for some articles and money with the family members of bride. This was observed in case of marriage of Pandu with Madri

6. Gandharva marriage
This form of marriage is a result of mutual affection and love between boy and girl.
Example: Dushyanta and Shakuntala
in this form of marriage, ceremonies can be performed after the sexual relations between the two.
It has been named so because of it's prevalence among Gandharvas.

7. Rakshas Marriage
This was prevalent when women were considered as the prize of war.
In this the groom used to take away the bride by killing or injuring her family members.

8. Paisach marriage
This was considered as tge most degraded from of marriage. In this, man enters into a sexual relationship with a sleeping/unconscious/drunk woman.     


Types of Marriages Under Hindu Marriage Act, 1955 :
There are 3 types of marriages under HMA, 1955, which are:
· Valid marriage
· Void marriage
· Voidable marriage

Valid marriage :
It is defined U/S 5, HMA, 1955.
Section 5, HMA, 1955, provides us with the essentials of a valid marriage in Hindu law.
Those essentials are :
· [bookmark: _GoBack]Monogamy
· Sanity
Sound mind.
Should be able to give consent.
Shouldn’t be suffering from medical condition where s/he maybe unfit for marriage or procreation of children.
Hasn’t been subject to recurring attacks of insanity.

· Age of majority
Age of girls (according to Indian Majority Act) : 18 years.
Age of boys : 21 years.
· Should be beyond prohibited relationship degrees.
· Should be beyond sapinda relations.

Void marriage :
It is defined U/S 11, HMA, 1955.
It refers to those marriages which are void ab initio (invalid) in the eyes of law.
Conditions which make a marriage void are :
· Bigamy
The term refers to a scenario when a person has 2 partners. In Hindu law bigamy is prohibited. A marriage is void if a person remarries despite having the first partner alive and not been divorced by them.

· Marriage within prohibited relationship degree (unless permitted by a custom).
Ie : According to Hindu law marriage within family members is prohibited (incest taboo)

· Marriage among sapinda relations is prohibited.

Effects of void marriage :
· Section 11, HMA, 1955, acts for the declaration of a marriage as null and void.
For divorce a petition under this section is required to be presented by either husband or wife.


Voidable marriage :
It is defined U/S 12, HMA, 1955.
It refers to those marriages which are invalid or void at the option of the parties.
Conditions which make a marriage voidable are :
· Impotency 
The term refers to a condition in men due to which they are unable to hold erection for the sexual intercourse.

· Insanity/unsoundness of mind
This refers to lunacy of a person.
· If consent of a person for marriage is obtained by fraud/force.

· Pregnancy of the respondent before marriage about which the husband isn’t aware before or at the time of marriage and comes to know later.

Effects of voidable marriage :
· It’s a perfectly valid till it’s not avoided.
· It can be avoided only on the petition of one party U/S 12, HMA, 1955.
· If one of the parties doesn’t petition for amendment of marriage then the marriage will remain valid.



Matrimonial Remedies



Restitution of Conjugal Rights 
An essential element of marriage is cohabitation
· Referring to parties living together. 
· Happily performing their marital obligations and duties towards each other and comforting each other.
If after solemnization of the marriage either partner without any reasonable excuse withdraws her/himself from society of the other then the suffering party has a legal right to file a petition in the matrimonial court for the restitution of conjugal rights.
Ie : Asking the order party to come back and live together and perform their marital obligations and duties towards each other.
The court after hearing the petition of the aggrieved spouse, on being satisfied about that there’s no legal ground where application shall be refused and on being satisfied passes the decree of conjugal rights.
Origin 
· It has been borrowed from English law.
· The remedy for the restitution of conjugal rights owes  it’s origin to the west as this provision wasn’t there originally in the Hindu law but was incorporated from the British.
· Such courts pass decree of the same in order to compel the negligent spouse to fullfill the expected marital obligations and duties.

Provisions of Restitution of Conjugal Rights in Indian Law :
Section 9, HMA, 1955, provides us with the provisions of restitution of conjugal rights. Those provisions are :
· When either of the party without any reasonable excuse excludes oneself from the society of another then the aggrieved person may file a petition in district court for the same.
· On being satisfied, the court shall pass a decree for the same.
· However, the question arises whether there has been a reasonable excuse for the withdrawal of one party from another’s society. The burden of this lies on the shoulders of the accused.
· Four necessary conditions for filing the petition :
1. Respondent’s withdrawal.
2. No reasonable excuse for respondent’s withdrawal.
3. Court must be satisfied with the applicant's petition.
4. No legal ground for refusing grant to applicant.



Judicial Separation
It refers to a situation where in the partners aren’t divorced. However, they live separately on the order of the court as defined U/S 10(1), HMA, 1955.
The main purpose of judicial separation is to provide the parties with a chance to calmly ponder over their marriage, take space and decide whether they want to live together or are they better off without each other.
Section 10(2), HMA, 1955, provides us with the grounds of judicial Separation. The grounds of judicial Separation are :
· Adultery
It refers to cheating on one’s partner 
Ie : Being involved with more than 1 person in a relationship.
· Cruelty
There’re two types of cruelty
1. Mental cruelty – Conduct causing mental pain and suffering. Making it impossible to live with that person.

2. Physical cruelty – Refers to physical injuries to body/health or apprehension of the same.

· Desertion
It refers to the act of abandonment by 1 partner to another.
There are 3 types of desertion :
1. Actual desertion – Where 1 partner leaves another partner without her/his consent for 2 or more years.
2. Constructive desertion – Where a partner creates such an environment for another spouse that s/he is compelled to leave.
3. Willful neglect – A partner intentionally neglects her/his spouse and denies her/him from the marital privileges and rights.

· Insanity
· Conversion
When a partner ceases to be a Hindu by conversion into another religion.

· Leprosy
In case a partner is suffering from leprosy then the other may file petition for the judicial separation.

· Verenial disease
In case a partner is suffering from verenial disease then the other may file a petition for judicial separation.

· In case of a missing spouse for 7 years or more.

· In case of renouncement of the world by a partner.

Additional grounds for judicial separation for wife as per section 13(2), HMA, 1955 :
· Bigamy
· Rape, sodomy, bestiality 
· Reputation of marriage
Effects of Judicial Separation :
In this the couple doesn’t live together. However, isn’t divorced and hence cannot remarry or get involved with someone else.
It becomes a ground for divorce after a year of judicial separation.



Divorce
Section 13, HMA, 1955, lays down grounds of divorce.
Section 13(1), HMA, 1955, states that any marriage solemnized before or after commencement of this act may on a petition by either party be dissolved by a decree of divorce by court.
Grounds of divorce :
· Adultery
It refers to cheating on one’s partner 
Ie : Being involved with more than 1 person in a relationship.
· Cruelty
There’re two types of cruelty
1. Mental cruelty – Conduct causing mental pain and suffering. Making it impossible to live with that person.

2. Physical cruelty – Refers to physical injuries to body/health or apprehension of the same.

· Desertion
It refers to the act of abandonment by 1 partner to another.
There are three types of desertion :
3. Actual desertion – Where 1 partner leaves another partner without her/his consent for 2 or more years.
4. Constructive desertion – Where a partner creates such an environment for another spouse that s/he is compelled to leave.
5. Willful neglect – A partner intentionally neglects her/his spouse and denies her/him from the marital privileges and rights.

· Insanity
· Conversion
When a partner ceases to be a Hindu by conversion into another religion.

· Leprosy
In case a partner is suffering from leprosy then the other may file petition for the judicial separation.

· Verenial disease
In case a partner is suffering from verenial disease then the other may file a petition for judicial separation.

· In case of a missing spouse for 7 years or more.

· In case of renouncement of the world by a partner 

· In case of non resumption of cohabitation after the decree of judicial separation.

· In case of non resumption of conjugal rights after the passing of such decree.


Section 13(2), HMA, 1955, provides additional rights of divorce to wife :
· Bigamy
· Rape, sodomy, bestiality 
· Reputation of marriage

Divorce by Mutual Consent :
This provision is dealt in Section 13(B), HMA, 1955. It wasn’t initially there. However, was inserted via an amendment in 1976.
This enables couples to seek divorce when the both of them mutually through consensus agree for the same.
In order to seek divorce through mutual consent, parties are required to :
· To present a petition for dissolution of marriage in front of the district court.
· On motion of both parties made not earlier than 6months after the date of presentation of petition and not later than 18 months after the said date, it shouldn’t be withdrawn.
· In the meantime, court shall on being satisfied after hearing the parties and after making such enquiry takes decision and passes decree of divorce.



Requirements of Divorce by Mutual Consent :
· Living separately
The parties are required to live away from one another. Though this purely doesn’t mean or refer in terms of place of living.
Ie : Living together without any desire to perform marital obligations and duties also refers to living separately.

This also refers to the situation of living away from one another for over a period of a year soon after signing up the petition for divorce.

· Haven’t been able to live together
It refers to the condition where in partners fail to live together happily and peacefully.

This generally indicates the concept of broken marriage wherein partners tried living together, however, failed to do so.

· Mutual decision of partners to dissolve the marriage
In this partners mutually decide to end the marriage due to their respective differences/reasons.
However, this condition requires an essential element, ie : free consent of parties.
None of the partners shall be compelled to do so.

NOTE : Section 28, Special Marriage Act also deals with divorce on grounds of mutual consent and is pari materia to the above mentioned section 13(B).














  



