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BEFORE THE LEARNED CIVIL JUDGE (SR. DIVISION), 

 AT BARUIPUR, SOUTH 24 PARGANAS

TITLE APPEAL  NO- 37 of 2007
NOUSER ALI MOLLA
 son of Late Ibrahim Molla 
residing at Village- Jaykrishnapur Chiyari,
 P.O. – 2 No Bonhoogly, P.S. -  Sonarpur, 

District- South 24 Parganas.       

………APPELLANT/DEFENDANT
               -VERSUS- 

AJGAR ALI GAZI 

son of Kasem Ali Gazi

 residing at Village- Jaykrishnapur Chiyari, 

P.O. – 2 No Bonhoogly, P.S. -  Sonarpur, 

District- South 24 Parganas.                                    
……...…RESPONDENT/PLAINTIFF
WRITTEN NOTES OF ARGUMENTS ON BEHALF OF THE RESPONDENT/PLAINTIFF.

FACTS OF THE CASE:-

1. That the property mentioned in the suit schedule measuring an area of 12 decimal of land along with other land under P.S.- Sonrapur, Mouza- Jaykrishnapur Chiary Gram  appeartaining to Khatian No- 480 in Plot No- 2314 previously belonging to Moksed Ali Paida. The said Moksed Ali Piada by executing a registered Heba-Bil Ewaj  Deed dated 17-11-1954 transferred the said  land in favour of his wife Nesarenechha Bibi and the said gift was duly accepted by the said Nesarenechha Bibi and seized and possessed of the said land by virtue of the said registered Heba-Bil Ewaj Deed dated 17-11-1954 which was registered in the Office of the District Sub Registrar at Baruipur and recorded in Book No- I, Volume No- 83, Pages 49 to 54 being Deed No- 6893 for the year 1954. By virtue of the Said registered Heba-Bil Ewaj Deed dated 17-11-1954 the said Nesarenechha Bibi while seizing, enjoying and possessing of the said land she executed a registered Heba-Bil- Ewaj Deed dated 02-03-1970 in favour of her daughter RAWJATANNECHHA BIBI and put her in possession and the said registered Heba-Bil Ewaj Deed dated 02-03-1970 was registered in the Office of the Additional District Sub Registrar at Sonarpur and recorded in Book No- I, Volume No- 12, Pages 23 to 25 being Deed No- 556 for the year 1970.
2. While seizing, enjoying and possessing of the said land, the said Rawjatannechha Bibi  sold, transferred and disposed of 5 Decimal of land out of 12 decimal of land by executing a registered Deed of Sale dated 11-04-1984 in favour of the Appellant/Defendant NOUSER ALI MOLLA  son of Late Ibrahim Molla and the said Deed of Sale was registered in the Office of the Additional District Sub Registrar at Sonarpur and recorded in Book No- I, Volume No- 73, Pages 292 to 297 being Deed No- 1502 for the year 1984. In the schedule of the said Deed of Sale Deed it was clearly mentioned that “ BARO SATAKER MODDHYA DAKSHINANGSHE EK KAMRA BERAR GHAR SAHA PANCH SATAK” but not mentioned the boundary.
3. After Selling and/or disposing of the said 5 decimal of land to the Defendant the said Rawjatannechha Bibi  was  seizing, enjoying and possessing the rest of the Land being 7 decimal under P.S.- Sonrapur, Mouza- Jaykrishnapur Chiary Gram  appeartaining to Khatian No- 480 in Plot No- 2314. While seizing, enjoying and possessing of the said 7 decimal of land, the said Rawjatannechha Bibi executed a registered Heba-Bil- Ewaj Deed dated 22-09-2003 in favour of the Respondent/Plaintiff  and put him possession over the said land on the said date and the Respondent/Plaintiff duly accepted the said gift on the date of registration and duly got possession of the said land and the said registered Heba-Bil-Ewaj Deed was registered in the Office of the Additional District Sub Registrar at Soanrpur and the recorded in Book No- I, Volume No- 131, Pages 359 to 364 Being Deed No- 7477 for the year 2003. In the said Deed of registered Heba-Bil-Ewaj it was clearly mentioned that “ BARO SATAKER JAMIR MODDHYA PANCH SATAK BIKRITA BADE (10 X 10 ) EKTI BERAR GHAR SAHA UTTARNAGHSE  SAT SATAK” but not mentioned the boundary. 
4. As the property mentioned aforesaid is not partitioned by metes and bounds in between the Respondent/Plaintiff and the Appellant/Defendant and since the Appellant/Defendant refused to partitioned the suit property so the Plaintiff filed the suit for partition of the suit schedule property by mates and bound being Title Suit No- 4 of 2006 before the Learned Civil Judge (Jr. Division) at Baruipur in the District of South 24 Parganas. 

5. The Defendant filed his written statement stating that the said Rawjatannechha Bibi transferred the entire property i.e. 12 decimal in fafour of the Appellant/Defendant by an unregistered Heba-Bil-Ewaj dated 25-04-1978  and has delivered possession of the same and since then the Appellant/Defendant is in exclusive possession of the entire suit property and by laps of the period of 12 years imperfat title of the Appellant/Defendant has perfected by way of adverse possession and the Respondent/Plaintiff has no right, title and interest over the suit property as such the suit for partition filed by the Respondent/Plaintiff should be dismissed. 
6. The Learned Civil Judge (Jr. Division) at Baruipur decreed the said partition suit being Title Suit No- 4 of 2006  by a judgment dated 30-06-2007 in preliminary form. Hench the Appellant/Defendant preferred the instant appeal.  
THE MAIN GROUND OF THE APPEAL.

1. The Appellant/Defendant case is that he is in exclusive possession of the suit property since 25-04-1978 by a written unregistered Heba-Bil Iwaj by way of adverse possession. 

2. Rawjatannechha Bibi  had not in possession of the suit property after such written unregistered Heba-Bil Iwaj dated 25-04-1978 and had no document to show that she in possession.

3. The possession of oral heba creates absolute interest of the donee with lapse of 12 years from the date of written unregistered Heba-Bil Iwaj   dated 25-04-1978.

4. The Learned Trial Court relied upon Exhibit-3  i.e.  Sale Deed  executed and registered by Rawjatannechha Bibi in favour of the Appellant/Defendant recorded in the Office of Additional District Sub Registrar at Sonarpur Book No- I, Volume No- 73, Pages 292 to 297 being Deed No- 1502 for the year 1984 .

5. The Learned Trial Court misread the Exhibit -3  i.e.  Sale Deed  executed and registered by Rawjatannechha Bibi in favour of the Appellant/Defendant recorded in the Office of Additional District Sub Registrar at Sonarpur in Book No- I, Volume No- 73, Pages 292 to 297 being Deed No- 1502 for the year 1984 and Exhibit-2 i.e. Gift Deed  executed and registered by Rawjatannechha Bibi in favour of the Respondent/Plaintiff  recorded in the Office of Additional District Sub Registrar at Sonarpur in  Book No- I, Volume No- 131, Pages 359 to 364 Being Deed No- 7477 for the year 2003.
6. The Partition Suit is not maintainable.
POINT OF LAW INVOLVED IN THE CASE:-

1. The  alleged adverse possession as claimed by the Appellant/Defendant does not and can not come in the instant suit for partition without making counter claim and without depositing proper court fees for the same in the Trial Court and without framing any issue for such adverse possession.

2. There were not framed any issue for adverse possession in the Trial Court as such the question of Adverse possession cannot be decided and the instant appeal should be dismissed affirming the judgment and decree dated 30-06-2007 passed by the Learned Civil Judge (Jr. Division) at Baruipur in partition suit being Title Suit No- 4 of 2006.  

3. There is no averment in the Written Statement  that oral heba creates absolute interest of the donee with lapse of 12 years from the date of written unregistered Heba-Bil Iwaj   dated 25-04-1978 as such the said ground should not be considered in the present appeal as the said ground has been taken for the first time in the instant appeal. The averments which have not been pleaded in the suit (Written Statement), cannot be pleaded in the appeal. 
4. The alleged written unregistered Heba-Bil Iwaj dated 25-04-1978 contains a value of Rs. 500/- ( Rupees Five Hundred)  have no documentary value in the eye of law as because the said written unregistered Heba-Bil Iwaj dated 25-04-1978 is not followed by any oral gift which have not also been pleaded in the Written Statement. The said alleged written unregistered Heba-Bil Iwaj  property was value at Rs. 500/-  and the same is not gifted orally as such the said document is compulsorily registrable. Unless the said alleged unregistered Heba-Bil Iwaj is registered, there cannot be any gift and where the donee relies on the said written unregistered Heba-Bil Iwaj (Gift) as his document of title, there remains a little scope to make out a third case by the court which is inadmissible in evidence. So the question of adverse possession as claimed by the Appellant/Defendant does not and cannot tenable by the strength of the said written unregistered Heba-Bil Iwaj in view of the Reported Judgment relied upon by the Respondent/Plaintiff (AIR 1989 Ker 148 – Imbichimoideen Kutty –vs- Palthemunni). 
5. The Appellant/Defendant admitted the Respondent/Plaintiff’s averment regarding Sale in favour of Appellant/Defendant on 11-04-1984 recorded in the Office of Additional District Sub Registrar at Sonarpur Book No- I, Volume No- 73, Pages 292 to 297 being Deed No- 1502 for the year 1984 in paragraph 4 of his Written Statement and duly obtained possession of the said property mentioned in the said Deed of Sale from the said Rawjatannechha Bibi. On one hand the Appellant/Defendant claims adverse possession  by the said alleged written unregistered Heba-Bil Iwaj dated 25-04-1978 contains a value of Rs. 500/- ( Rupees Five Hundred) which is more than Rs. 100/- is compulsorily registrable but on the other hand he admitted that he obtained possession of the said land by virtue of the registered Deed of Sale dated 11-04-1984 .The Appellant/Defendant cannot twice obtained possession  of the same property from the same person which is not at all permissible in the eye of law as because if once a person allegedly dispossessed  he cannot deliver his/her possession to another person again. From the said own act and/or conduct of the Appellant/Defendant it appears that the said Rawjatannechha Bibi was in possession of the suit property till the date of executing the Gift in favour of the Respondent/Plaintiff. So the question of Adverse possession does not and can not tenable in law.
6. In the eye of law, an owner would be deemed to be in possession of a property so long there is no intrusion. Non use of the property by the owner even for a long time would not affect his/her title. But the position will be altered when another person takes possession of the property and asserts a right over it. Adverse possession is a hostile possession by clearly asserting hostile title in denial of the title of true owner. It is a well settled principle that a party caliming adverse possession must prove that his possession is “nec vi, nec clam, nec precaio” that is, peaceful, open and continuous. The possession must be adequate in continuity, in publicity and in extent to show that their possession is adverse to the true owner. It must start with a wrongful dispossession of the rightful owner and be actual , visible, exclusive, hostile and continued over the statutory period. The Physical fact of exclusive possession and the animus possidendi to hold as owner in exclusion to the actual owner are the most important factors that are to be  accounted in cases of this nature. Plea of adverse possession in not a pure question of law but a blended one of fact and law. Therefore, a person who claims adverse possession should show (a) on what date he came into possession (b) what was the nature of his possession, (c) whether the factum of possession was known to the other party , (d) how long his possession has continued and (e) his possession was open and undisturbed. A person pleading adverse possession has no equities in his favour, since he is trying to defeat the rights of true owner. It is for him to clearly plead and establish all facts necessary to establish his adverse possession by taking appropriate steps in appropriate forum not by the instant suit for partition of the Respondent/Plaintiff. The Respondent/Plaintiff relied upon a reported Judgment (AIR 2007 SC 1753 – P.T. Munichikkanna & others – vs- Revamma & others) and (AIR 2009 SC 103 – Hemaji waghaji jat –vs- Bhikhabhai Khengarbhai Harijan & others).
7.  Since the alleged written unregistered Heba-Bil Iwaj  have no documentary value in the eye of law so the question of finally published  the record in the name of the Appellant/Defendant (ground of the Appellant/Defendnat) do not comes to play in the instant appeal.
8. In a judgment reported in AIR 1995 SC 895 it was held by the three Judges bench of the Hon’ble Supreme Court of India “ the Person who bases his title on adverse possession, therefore, must show by clear and unequivocal evidence i.e. possession was hostile to the real owner and amounted to a denial of his title to the property claimed” and “ where possession could be referred to a lawful title, it will bot be considered to be adverse. The reason being that a person whose possession can be referred to a lawful title will not be permitted to show that his possession was hostile to another’s title. One who holds possession on behalf of another does not by mere denial of that other’s title make his possession adverse so as to give himself the benefit of statute of limitation. Therefore, a person who enters into possession having a lawful title, cannot divest another of that title by pretending that he had no title at all”. The Appellant/Defendant based his title on a written unregistered Heba-Bil- Iwaj Deed, admitting the title of the true owner so he would not be permitted to claim title by adverse possession and moreover, the Appellant/Defendant admitted the Sale Deed Exhibit No-3 and the Appellant/Defendant’s witness Ezahar Piada also admitted that he was a witness in the sale Deed Exhibit-3 so Appellant/Defendant estopped from claiming adverse possession. The alleged claim of adverse possession by the Appellant/Defendant is barred by estoppel and he had no opportunity of pleading it against the estoppel
SUBMISSION OF THE RESPONDENT/PLAINTIFF:-

In view of the aforesaid facts and point of law discussed herein above, the instant appeal is liable to be dismissed and the decree delivered  by the Learned Civil Judge (Jr. Division) at Baruipur in partition suit being Title Suit No- 4 of 2006 by a judgment dated 30-06-2007 in preliminary form  should be affirm and the Appellant/Defendant should be directed to pay compensation and cost of the proceeding to the Respondent/Plaintiff. 

Further or other relief or relieves as the Learned court seem fit and proper for the ends justice.

