Odisha public service commission previous years questions   and sample answer relating to arrest of persons under CrPc
QUESTIONS
1. (a) Enumerate the relevance and need for Ss-41,41A to 41B relating to arrest persons by police under cr.p.c.
(b) A is arrested on a charge of commiting an offence of Rape and these exists reasonable grounds for beliving that an examination of his person will afford evidence as to the commission of rape. Explain the provisions envisaged under Cr.P.C relating to examination of a person accused of rape by medical practioner.
(c) which judicial pronouncement from the supreme court has been basis for incorporating sec-41 B in CR.P.C ? Briefly cite the significance of that judicial pronouncement in the context of constitution of India.
   [PUBLIC PROCECUTORS 2017/O.P.S.C]
1. Define Arrest? when a police officer can arrest a person and what precaution he must follow while taking a person in police custody explain with the help of decided case from supreme court ?
[ODISHA JUDICIAL SERVICE 2012]
1. Discuss the Right of a arrested person with help of constitutional and statuary provisions and their interpretation by the supreme court of India ?
[ODISHA JUDICIAL SERVICE 2014]
1. what are the procedure of arrest by a private person and arrested by Magistrate  ?Arrest how made?
2. X a person commits an offence of murder in the presence of few persons and then he tried to evade from the place of  murder but in the vain as he was captured by one of the passenger and who later inform to the police of such arrest . examine the nature and validity of such arrest with special reference to the provision of Cr.p.c ?
[ODISHA JUDICIAL SERVICE 2015]
ANSWEER PART-1
1. Enumerate the relevance and need for Ss-41,41A to 41B relating to arrest persons by police under cr.p.c.
·  
Sec-41 of cr.p.c, has been amended  in CrPC (Amendment ) act in 2010 and  sec-41 A to 41 D have been inserted vide the said amendment  minimize abuse of powers of arrest by police
Hema Mishra vs State of UP 2014
The provision of sec-41(1)(b),sec-41 A and  Sec-41 B the legislation has laid down various parameters for arrest of a person which itself is check on arbitrary or unwarranted arrest and the right of person liberty guaranteed under Article -21 of the constitution and an Investigation officer shall not arrest a person in a routine manner.
In Arnesh Kumar vs State of  Bihar & another
The Hon’ble Supreme court of India have issued the direction vide Criminal Appeal 1227/2014  that all the state Government to instructs it police officer not to automatically arrest when a case U/s-498A of IPC  or sec-4 of D.P.Act or such cases where offence is punishable with imprisonment for a term which may be less then seven years or which may extend to seven years , is registered but to satisfy themselves about the necessary for arrest.
IN sec-41 where a cognizable offence is punishable with imprisonment for a term which may be less than seven years or which may extend to seven years, a police officer can exercise the power to arrest the person accused of such an offence, without an order from a Magistrate and without a warrant, only if the following conditions are satisfied:
(1) the police officer has reason to believe that such person has committed such offence;
(2) the police office is satisfied that such arrest is necessary—
to prevent such person from committing any further offence; or
for proper investigation of the offence; or
to prevent such person from causing the evidence of the offence to disappear or tampering with such evidence in any manner; or
to prevent such person from making any inducement, threat or promise to any person acquainted with the facts of the case so as to dissuade him from disclosing such facts to the Court or to the police officer; or
as unless such person is arrested, his presence in the Court whenever required cannot be ensured,
(3) and , the police officer shall record his reasons in writing while making such arrest.
Further sec-41 makes clear that in all cases where the arrest of a person is not required issue notice directing the accused to appear before him at a specific time and place
Section 41A deals with cases not covered under Section 41 (1), wherein a police officer is directed to issue a notice and not to make an arrest unless the notice after receiving notice does not comply with the terms of notice or complies once and then flouts it subsequently. If the notice complies with terms of notice, he may only be arrested for the offence concerned for reasons to be recorded in writing by the police officer.
It is also provided that where such person, at any time, fails to comply with the terms of such notice or is unwilling to identify himself, the police officer may, subject to such orders as may have been passed by a competent Court in this behalf, arrest him for the offence mentioned in the notice.
Thus, it should now be clear that the police does not get the automatic power to make arrest of the accused person in a case where the maximum punishment can be up to 7 years. Above conditions have to be satisfied first before an arrest could be made by the police officer in such a case without an order from the Magistrate and without warrant. 
Section 41B directs the conducts of Police officers while making and arrest. It directs them to ensure that while making an arrest they bear an accurate, clear & visible identification of his name for the purposes of easy identification, prepare an arrest memo attested by either a family member of arrestee or a respectable member of society and countersigned by the arrestee himself. The arrestee is also to be informed of his right to have a relative or a friend of his informed of his arrest, if arrest memo is not attested by his family member
 (2)Define Arrest? when a police officer can arrest a person and what precaution he must follow while taking a person in police custody explain with the help of decided case from supreme court ?
ANSWEER:-
AREST
The term arrest has not been defined under Cr.P.C.. Chapter –V containing sec-41 to 60 deal with AREST OF PERSONS.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
The term arrest means apprehension of a person by legal authority so as to deprivation his personal liberty.
It is the important tools
a. for bringing an accused before the court and to prevent him from absconding.
b. to prevent a crime
c. to prevent a person to suspected in doing a crime.
The arrested person is prevented to move freely without the order of the authority.
Arrests can be made in both criminal and civil cases, although in civil matters, arrest is a drastic measure which is not looked upon with favor by the courts.
An arrest also serves the function of notifying the community that an individual has been accused of a crime and also may admonish and deter the arrested individual from committing other crimes
As per Legal Dictionary by Farlex, “Arrest” means “a seizure or forcible restraint; an exercise of the power to deprive a person of his or her liberty; the taking or keeping of a person in custody by legal authority, especially, in response to a criminal charge.”
when a police officer can arrest a person without warrant
The arrest by police is two types :-
1. Arrest without warrant (according to the provision laid down u/s 41)
2. Arrest with warrant (according to provision laid down in sec-70 to81)
Chapter V of  Criminal Procedure Code lays down the procedure of arrest without warrant. According to sec-41 of the code a police can arrest a person without the order of the magistrate or without warrant in the following circumstances :-
1. Who has been concern in any cognizable offences or
2. Who has in possession ,without lawful excuse of any house breaking weapons or
3. Who has been proclaimed as an offender under cr.p.c or  by the order of state govt. or
4. Who is any possession of stolen property.
5. Who obstruct a police officer while in execution of his duty or has escape or attempt to escape from lawful custody or
6. Who is any reasonably suspected of  bring a deserter from any of the armed forced of the union or
7. Who has been concern in any law relating to extradition Or
8. Who being  a released convicts commits a breach of any law made u/s 356(5)
9. For whose arrest of requisition has been received from another police officer specifies the person be arrested.
As per sec-42 the police have the power to arrest a person if  he refuses to give correct name and residence
After  amendments to Section 41(1) of the Cr.P.C., now, where a cognizable offence is punishable with imprisonment for a term which may be less than seven years or which may extend to seven years, a police officer can exercise the power to arrest the person accused of such an offence, without an order from a Magistrate and without a warrant, only if the following conditions are satisfied:
(1) the police officer has reason to believe that such person has committed such offence;
(2) the police office is satisfied that such arrest is necessary—
to prevent such person from committing any further offence; or
for proper investigation of the offence; or
to prevent such person from causing the evidence of the offence to disappear or tampering with such evidence in any manner; or
to prevent such person from making any inducement, threat or promise to any person acquainted with the facts of the case so as to dissuade him from disclosing such facts to the Court or to the police officer; or
as unless such person is arrested, his presence in the Court whenever required cannot be ensured,
(3) and , the police officer shall record his reasons in writing while making such arrest.
The amended provision also requires that in all such cases (i.e., where the imprisonment for the offence is up to 7 years) where the arrest of a person is not required as mentioned above, the police officer shall also record the reasons in writing for not making the arrest.
precaution must follow while taking a person in police custody
The Hon’ble Supreme Court, in D.K.Basu Vs State of West Bengal, has laid down specific guidelines required to be followed while making arrests
The Court issued a list of 11 guidelines in addition to the Constitutional and Statutory Safeguards which were to be followed in all cases of arrest and detention. The guidelines are as follows: –
(i) The name ,designation,identification of a police personalcarrying out arrest must be recorded in a registred.
(ii) at the time of arrest the police officer  shall prepare a memo of the arrest at the time of arrest and such memo shall be attested by at least one witness who may be either a member of the family of the arrestee or a respectable person of the locality from where the arrest is made. It shall also be counter signed by the arrestee and shall contain the time and date of arrest.
(iii) a person who has been arrested shall be entitled to have one friend or relative informed about the fact and place of arrest.
(iv) The time, place of arrest and venue of custody of an arrestee must be notified by the police where the next friend or relative of the arrestee lives outside the district or town through the Legal Aid Organisation in the District and the police station of the area concerned telegraphically within period of 8 to 12 hours after the arrest.
(v) The person arrested must be made aware of his right to have someone informed of his arrest or detention as soon he is put under arrest or is detained.
(vi) An entry must be made in the Case Diary at the place of detention regarding the arrest of the person which shall also disclose the name of the next friend of the person who has been informed of the arrest and the names and particulars if the police official in whose custody the arrestee is.
(vii) The Arrestee should, where he so requests, be also examined at the time of his arrest and major and minor injuries, if present on his/her body, must be recorded at that time. The “Inspection Memo” must be signed both by the arrestee and the police officer effecting the arrest and its copy provided to the arrestee.
(viii) The arrestee should be subjected to medical examination by a trained doctor every 48 hours during his detention in custody by a doctor on the panel of approved doctors appointed by the Director, Health Services of the concerned State or Union Territory.
(ix) Copies of all the documents including the memo of arrest should be sent to the Magistrate for his record.
(x) The Arrestee may be permitted to meet his lawyer during interrogation, though not throughout the interrogation.
(xi) A Police Control Room should be provided at all district and state headquarters, where information regarding the arrest and the place of custody of the arrestee shall be communicated by the officer causing the arrest, within 12 hours of effecting the arrest and at the Police Control Room Board, it should be displayed on a conspicuous notice board.
Discuss the Right of a arrested person with help of constitutional and statuary provisions and their interpretation by the supreme court of India ?
[ODISHA JUDICIAL SERVICE 2014]
Answer :- in a criminal law ,there is a principle that ‘presumption of innocence unless proven guilty ‘
So an arrest of a person does not make him guilty. He has a right to be treated with humanity, dignity and respect.
The fundamental right of a arrest person under Article-22 of the constitution are :-
· Right to inform ground of arrest
· Right to consult and defended by legal practitioner
· Right to proceed before magistrate with 24-hours. 
RIGHTS OF PERSON ARESTED UNDER CR.P.C.
· An arrested person has a right to inform about full particular of offence for which he is arrested  or other grounds for such arrest U/ sec 50(1) of CrPc.
· In case the offence is bailable, he shall be informed that he is entitled for bail as a matter of right and may even be released on his personal bond - Section 50(2) CrPc.
· As per the sec 50-A every person making arrest give the information about the arrest to the relatives, friends or other such person of the arrested person.
· As per sec-51 If he is not released on bail, he must be searched and all articles except wearing apparel must be placed in safe custody and a receipt should be issued
And If the arrested person is a women, the search should be done by the woman.
·  
· According to Section53, the accused may be required to undergo medical examination by registered medical practitioner ( or lady doctors in case the accused is a woman).
· Right of arrested person to meet an advocate of his choice during interrogation U/sec. 41D and sec. 303 CrPc.
· An arrested person has the right to be medically examined (Sec 54,55A).
· In non- cognizable cases, arrests are made with a warrant and the person going to be arrested has a right to see the warrant under Sec. 75 of CrPc.
· An arrested person have right not to be detained for more than 24hrs, without being presented before a magistrate, Sections 57 and 72 of CrPC.
· Section 49 of CrPC provides that there should be no more restraint than is justly necessary to prevent escape
· while after the arrest, a person shall have the right to consult and to be defended by a counsel of his choice; arrestee shall be entitled to free legal aid. 
· As per sec-60 A – No arrest shall be made except in accordance with the provision of the code.
Mere allegation of an offence is not a reason good enough to make arrest of the person the police keeping in the mind the constitutional right granted to the person. It was also held that Art-21 & 22(1) should be protected.[ Jogendra Kumar vs State of Up]
One of the landmark authorities which enumerates the guidelines to be followed by arresting authorities in the event of arrest or detention is the Supreme Court’s judgement in the case ofD.K. Basu v. State of West Bengal[1].The decisions emanating from this caser also led to the incorporation ofSection 50A of CrPC which imposes a legal obligation on the Police to give information regarding such arrest and place where the arrested person is being held to any of his friends, relatives or such other persons as may be nominated by the arrested person for the purpose of giving such information
X a person commits an offence of murder in the presence of few persons and then he tried to evade from the place of  murder but in the vain as he was captured by one of the passenger and who later inform to the police of such arrest . Examine the nature and validity of such arrest with special reference to the provision of Cr.p.c ?
[ODISHA JUDICIAL SERVICE 2015]
 Answer :- In the instant problem
‘X’ commits an offence of murder in the presence of few persons.
Offence murder is a non billable and cognizable offence.
As per sec-43 any private individual may arrest a person or cause to be arrested any person  when the person is a proclaimed offender, or a person commits a non billable and cognizable offence and without unnecessary delay ,shall make over or cause to be made over any person so arrested to a police officer or in the absence of police officer ,take such person or cause him to taken in the custody of the nearest police station.
If there is a reasonable believes that such person comes under the provision of sec-41 a police shall be re arrest him.
Therefore the arrest is a valid one.

