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District : South 24-Parganas.

Before the Hon’ble District Consumer Disputes Redressal Forum, at Alipore, Kolkata – 700 027, South 24-Parganas.

						Complaint Case no. 384 of  2012.

						In the matter of :

Smt. Rama Dhar,						_______Complainant.
· Versus –

Swadesh Basu Hospital, and others. 
		__________Respondents.


Brief Notes of Argument
On behalf of the Complainant
Smt. Rama Dhar


Brief Facts of the Complainant:

1. On 15-06-2011, your Petitioner for her pain in Stomach, visited to the Opposite Party no.1, and whereas the Opposite Party no. 2, Dr. Debasish Roy, who worked under the Opposite Party no.1, advised to admit  your petitioner, urgently for the Operation of Gallbladder Operation to take out stone accumulated therein and in accordance to the said Advise, your Petitioner admitted in the said Hospital SWADESH BASU HOSPITAL, at Bed no. F – 8, under the good faith and upon the requisites payment thereof.

2. On 15-06-2011, and on 16-06-2011, the Opposite Party no.2, Dr. Debasish Roy, prescribed several Medicines and other, which has been bought by the petitioner’s husband Shri Ranjit Dhar, and the blood test also advised, which has been done on the requisite payments to the outside agency, at the request of the Opposite Party no.1, SWADESH BASU HOSPITAL.

3. On 17-06-2011, the Opposite Party no.2, Dr. Debasish Roy, advised for ULTRASONOGRAPHY – WHOLE ABDOMEN, which has been duly caused and report in the evening given by the Opposite Party no.1, SWADESH BASU HOSPITAL, stating inter-alia in the following manner :

GALL BLADDER : Calculus casting acoustic shadow is seen at neck of gall bladder.
COMMON DUCT : Measures 6 mm. at porta. No intra-luminal echo is seen in supra – duodenal part.
PORTAL VEIN : Measures 10 mm. at porta.
IMPRESSION : 	1. Mild Heapatomegaly with fatty change.
			2. Cholelithiasis.
			3. Hyperhoic Pancreas.
On seeing the Report, the Opposite Party no.2, Dr. Debasish Roy, advised for immediate Operation.

4. On 18-06-2011, the Opposite Party no.2, along with the Opposite Party no.3, and 4, cause Operation of abdomen ( Gall Bladder – Stone ) of the petitioner and thereafter the Opposite Parties given one prescription for operated patient , which has been duly bought and given to them, the Opposite Party no. 3, Dr. S. Gulati, advised for some other test as HIPIE ( Gallbladder ), after operation, which has been duly caused and paid.

5. On 19-06-2011, the Opposite Party prescribed several medicines and others as post operation requirement, which has been duly bought and given to them.

6. On 20-06-2011, the Opposite Party no.1, one Bill being no. 18019, Dept LAP Dated 20-06-2011, in favour of Smt. Rama Dhar, Bed no. F – 8, Regn. No. 341 / 11, Date of Admission – 15-06-2011, and Date of Discharge 20-06-2011, wherein charges as Bed & Diet for 3 ( three ) days @ Rs. 175, totaling as Rs. 525/-, Operation LAP PACKAGE – Rs. 8,500/-, Pathology – Rs. 1,160/-, E.C.G. Rs. 60/-, and Doctor’s Visit – Rs. 600/- TOTAL of Rs. 10, 845/-, which has been duly paid to the Opposite Party no.1, SWADESH BASU HOSPITAL.

7. It is pertinent to state that the Opposite Parties no. 2, 3, and 4, are working under the Opposite Party no.1, SWADESH BASU HOPSPITAL, and whereas the Petitioner never went to consult with the Opposite Parties nos. 2, 3, and 4, but this is the Opposite Party no.1, who served your Petitioner by the Opposite Parties nos. 2, 3, and 4.

8. Your petitioner was discharged by the Opposite Party no.1, on 20-06-2011, and thereafter your petitioner returned to her home and take medicines, which has been advised as post operation care and medicines by the Opposite Parties.

9. On 22nd day of June’ 2011, your Petitioner enriched with pain in her abdomen, more particularly at the places of operation, conducted by the opposite parties. However, She continued with the medicine prescribed by the Opposite Parties, though nothing fruitful yield to her.

10. Again on 24-06-2011, your petitioner visited to the Opposite Party no.1, SWADESH BASU HOSPITAL, with a complaint of pain in her abdomen, more particularly at the places of operation, and whereas She was advised for immediate admission in the said Hospital, and accordingly, She got admitted in the said Hospital, SWADESH BASU HOSPITAL, at Bed no. 6, for her treatment.

11. On 24-06-2011, the Opposite Party no.3, Dr. S. Gulati, prescribed several medicines and others including advised for ULTRA SONOGRAPHY OF UPPER ABDOMEN, which has been done at the premises of the Opposite Party no.1, SWADESH BASU HOSPITAL, and whereas the report of which shown as follows :
GALL BLADDER 	: 	Not Seen ( H / O, Operation ).
COMMON DUCT 	:	Not dilated, Measures 4 mm. at porta.
No intra-luminal echo is seen in supra – duodenal part.
PORTAL VEIN 	: 	Not dilated, Measures 10 mm. at porta.
PANCREAS 		Normal homogenous echo-texture is seen.
		No focal lesion is noted. Pancreatic duct is not dilated.
IMPRESSION 	: 	Sub-diaphragmatic Collection noted beneath the ( Rt ) head of Diaphragm in a Post – Cholecystectomy Patient.
The Report is normal though seen some thing at the right side of upper abdomen.

12. Thereafter uptill 30-06-2011, your petitioner was prescribed and advised with several medicines and others including several pathology tests and etc. though the pain in abdomen still continued and became irresistible one, and whereas lastly on in X-RAY REPORT OF ABDOMEN ERECT & SUPINE, shows as LAPCHOLE CLIPS ARE SEEN IN SITU, by the Opposite Party no.1, SWADESH BASU HOSPITAL.

13. As a floated clips was found in abdomen of your petitioner, and more particularly was the reasons of irresistible pain in her abdomen, the said clip was left by the Doctors who operated your petitioner under the control of the Opposite Party no.1, SWADESH BASU HOSPITAL, though they did not heed to take it out through another operation and continued with their medicines and others, and whereas your petitioner abdomen enlarged it’s sphere day by day and your petitioner’s pain in her abdomen became irresistible one and much pathetic while she shout like any thing and crying loudly, and whereas the scene with your petitioner has occurred as such she fight with her life at every moments.

14. Thereafter though the Opposite Parties no. 2, 3, and 4, who worked under the Opposite Party no.1, and under the charge to look after and for treatment of your petitioner, did not work out that how to take out the said clip, which has been left in abdomen of your petitioner, and again advised on 01-07-2011, for CT SCAN Whole Abdomen, and whereas seeing such casual approaches to the treatment of your petitioner, your petitioner much apprehended about the treatments of the Opposite Parties and decided to leave the treatment of the Opposite Parties, on such even dates on 01-07-2011.

15. Your Petitioner, left the Opposite Party no. 1, SWADESH BASU HOSPITAL on 01-07-2011, in after noon at about 2 p.m., and accordingly admitted to the Proforma Opposite Party no. 5, Calcutta Medical Research Institute, at premises being no. 7/2, Diamond Harbour Road, Kolkata – 700 0027, and whereas your Petitioner was operated on 02-07-2012, and the said Clip taken out from her abdomen and thereafter She was treated with due delegacy, and became fully cured and discharged on 12-07-2011, with the advise of post operation medicines and other cares. The Petitioner incurred expenses of Rs. 82,353/- ( Rupees Eighty two thousand and three hundred fifty three ) only. 

16. The Discharge summery and Certificate issued by the proforma Opposite Party no. 5, clearly shows about the operation of floating CLIP and also stone in Gall Bladder of your Petitioner, which clearly established that not only CLIP but stones were also not operated properly by the Opposite Parties no. 1, 2, 3, and 4,  which clearly established the facts about deficiency in services.

17. Thereafter your Petitioner was under due treatment of the proforma opposite party no.6, Dr. Ajay Mandal, of the Calcutta Medical Research Institute, and where She visited to him on 15-07-2011, and on 02-08-2011, and accordingly cured having taking time uptill the month of August’ 2011.

18. Your Petitioner again admitted for further treatment with the Proforma Opposite Parties no. 5 & 6, on 10-08-2011 and discharged on 18-08-2011, and whereas your Petitioner incurred exepenses for the said period is of Rs. 20,342/- ( Rupees Twenty Thousand and Three hundred forty two ) only.

19. Your Petitioner incurred following expenses, while She was under the treatment of the Opposite Party no.1 to 4 ;

For Medicine ( as prescribed ) 

15-06-2011 	- 	Rs. 2,046.45.
16-06-2011 	- 	Rs. 240.90
			Rs. 69.90
			Rs. 69.20
			Rs. 47.60
			Rs. 394.42
17-06-2011 	- 	Rs. 221.55
			Rs. 650.00
18-06-2011 	- 	Rs. 912.44
			Rs. 147.00
			Rs. 200.00
			Rs. 1,176.10
19-06-2011	-	Rs. 179.30
			Rs. 11.55
Total 		- 	Rs. 6,366.41
( Rupees Six Thousand and Three hundred sixty six and paise forty one ) only.

Charges of the SWADESH BASU HOSPITAL

20.06.2011	-	Rs. 10,845.00
( Rupees Ten Thousand and Eight hundred fourty five ) only.

AND THEREAFTER AGAIN 

For Medicines and others :

24-06-2011 	- 	Rs. 76.40
			Rs. 47.60
25-06-2011	-	Rs. 1,397.40
			Rs. 2,000.00
26-06-2011	-	Rs. 273.94
			Rs. 726.40
27-06-2011	-	Rs. 1,832.90
			Rs. 85.00
28-06-2011 	-	Rs. 150.45
			Rs. 3,700.00
			Rs. 47.60
29-06-2011	-	Rs. 70.00
30-06-2011	-	Rs. 31.00
			Rs. 616.00
			Rs. 403.75
Total 		- 	Rs. 11,458.44
( Rupees Eleven Thousand and Four hundred fifty eight and paise forty four ) only.

Charges of SWADESH BASU HOSPITAL

01-07-2011	-	Rs. 500.00
( Rupees Five hundred ) only.

20. Your Petitioner also incurred other necessary expenses towards Medicines and others as of Rs. 80,000/- ( Rupees Eighty Thousand ) only.

21. Your Petitioner incurred total expenses as in the following manner :
a) 	Medicine and others 	- 	Rs. 6,366.41
b) 	SWADESH BASU HOSPITAL 	Rs. 10,845.00
c) 	Medicine and others 	- 	Rs. 11,458.44
d) 	SWADESH BASU HOSPITAL	Rs. 500.00
e) 	C M R I 				Rs. 82,353.00
f) 	C M R I 				Rs. 20,342.00
g) 	Other necessary expenses	Rs. 80,000.00
	
	TOTAL AMOUNT 			Rs. 2,11,864.85

( Rupees Two Lakhs and Eleven Thousand and Eight hundred sixty four and paise eighty five ) only.

22. The Opposite Parties no. 1 to 4, while operating your petitioner leave one CLIP, which is an accessory of operation and / or instrument used in operation of human body,  in the abdomen of your petitioner and stitched, is an purported activities of the Opposite Parties being nos. 1, 2, 3, and 4, which specifically established their negligence and more particularly deficiency in services as enumerated in the Consumer Protection Act’ 1986.

23. The Opposite Parties no. 1 to 4, while admitting your petitioner on second occasions, though they did not take any emergent steps to take out the said CLIP from the abdomen of your Petitioner and as such your petitioner suffered a lot with irresistible pain and others, and humiliated by their such purposive purported attitude, of the Opposite Parties being nos. 1, 2, 3, and 4, which specifically established their negligence and more particularly deficiency in services as enumerated in the Consumer Protection Act’ 1986.

24. Your petitioner through her husband Shri Ranjit Dhar, made a representation to the Opposite Party no.1, SWADESH BASU HOSPITAL, which has been duly received by them, though nothing has ever been acted upon in accordance to the prayer of such representation of your petitioner by the respondents / opposite Party no. 1, SWADESH BASU HOSPITAL, which is much evident for their deficiency in services and negligent act of their treatment and / or operation of your petitioner, as enshrined in the light of facts and to enriched the explanation of the due provisions of deficiency in services as under the Consumer Protect ion Act’ 1986.

25. Due the purported activities of the respondents / opposite Parties, your petitioner’s life was at stake, and for the reasons solely, your petitioner was compelled to incurred expenses of Rs. Rs. 2,11,864.85 ( Rupees Two Lakhs and Eleven Thousand and Eight hundred sixty four and paise eighty five ) only, in a circumstances, while her husband is a poor man and having a poor earning, She used to take loan from her relatives and friends to met such big expenses.

26. Your petitioner is a victim of the purported acts and deficiency in services  at the instances of the opposite parties and the acts of the opposite parties as well as the facts are well constitute the deficiency in services on the part of the opposite parties.

27. The respondents shall also pay the compensation due to the complainant petitioner for the harassment, troubles, physical inconvenience and mental agony arising directly out of the negligent treatment & operation and breach of duty on the part of the respondents. The complainant assesses such loss and damages at Rs. 5,00,000/- ( Rupees Five lakhs ) only.

28. From all of the statements made above, it is clear that the opposite parties are guilty of deficiency in service as meant in the Consumer Protection Act’ 1986.

29. The Cause of action for the present proceeding arose on 15th day of June’ 2011, and 18-06-2011 due to negligent treatment and operation of Gal Bladder Stone / abdomen of your petitioner and lastly on 30-08-2011, while a representation submitted by your petitioner’s husband Shri Ranjit Dhar, to the Opposite Parties / respondents, which did not heed by them  and the respondents / opposite parties are having their Offices, as given in the cause title of this application, which is within the jurisdiction of the Hon’ble Forum.

Prayer of the applicant :

a) To direct the opposite parties / respondents to pay all the expenses incurred by your petitioner to recover from their purported negligent treatment / operation to your petitioner as Rs. 2,11,864.85, ( Rupees Two Lakhs and Eleven Thousand and Eight hundred sixty four and paise eighty five ) only.
b) To direct the opposite parties to pay compensation, as for the harassment, troubles, loss of health and money, physical inconvenience and mental agony, suffered by the petitioner from the purported activities and others by the opposite parties as assessed as Rs. 5,00,000/- ( Rupees Five Lakhs ) only to your petitioner;
c) To grant the cost of the proceedings ;
d) To grant any other relief to the applicant / petitioner as found out by your Honour, in the facts and circumstances of the Complaint.

Facts during proceedings before the Hon’ble Forum :

That all the Opposite Parties in the proceedings are appearing, before the Hon’ble Forum, though the Opposite Party no.1, Swadesh Basu Hospital did not submit it’s Written Version, before the Hon’ble Forum, the Proforma  Opposite Parties / Respondent nos. 5, and 6, also did not submit any Written Version, in the proceedings before the Hon’ble Forum.

The Opposite Parties / Respondents nos. 2, 3, and 4, submitted their Written Version, in the proceedings before the Hon’ble Forum.

The Opposite Parties / Respondents nos. 2, 3, and 4, commonly contended as the Supreme Court judgment reported in 2009 (I) CPJ 32 (SC), has not been followed by this Hon’ble Forum, and thus the present complaint is not maintainable in the eye of law. And the facts of the complainant has been admitted though retracted such facts on plea as before cutting & removing the gall bladder, clippings are done in the cystic duct, through which the gall bladder is connected to the common bile duct, these clips are left inside the abdomen to secure the cut end and prevent any bile leaking into the abdominal cavity. However failed to say anything about such clips, are necessary to be present in human body after completion of such surgery or operation.

The Complainant submitted her Evidence on Affidavit with all annexures thereof to exhibit in the present proceedings, before the Hon’ble Forum, and whereas the O.P’s, put forward theirs questions as to cross examination on the evidence on affidavit submitted by the complainant.

The questionnaire of O.P’s. containing 44 questions, wherein most of questions are not relevant questions pertaining to the present proceeding before the Hon’ble Forum, however, the Complainant answered all the questions in a very specified manner.

The contesting O.P’s. nos. 2, 3, & 4, submitted their Evidence on Affidavit, without any documents and or papers, more particularly without any annexures thereof, and submitted one another person’s Affidavit, tried to shown as Expert opinion, though no such contentions has ever been made in their Written Versions submitted earlier in the present proceedings, before the Hon’ble Forum, and no permissions has ever been asked and or taken by them in the present proceedings before the Hon’ble Forum.

The contesting O.P’s. nos. 2, 3, & 4, contended in their evidence on affidavit as they contended in their written version, in the proceedings before the Hon’ble Forum, and further stated as “the present complaint has been filed under a misconception that the clip was left behind negligently and the said clips caused complication for the patient. On the contrary the clips were left behind for a purpose and such clips do not cause any harm to the human body as it is designed for staying inside human body for life time”, and also stated as “the treatment as has been meted out is codified in the bed head ticket of the complainant. It is further stated that as the O.P. nos. 3 and 4 has resigned from the O.P. hospital be directed to produce all the relevant papers before the Learned Forum for proper adjudication of the Complaint”.

That the other person’s witness, which tried to produce as Expert evidence is of Dr. Sanjay Bhattacharya, who places some extracts of the Medical books, which is of no importance in the present proceedings before the Hon’ble Forum.

Thereafter the Complainant put forward her questions as Cross Examination on the Evidence on Affidavit submitted by the contesting O.P’s. nos. 2, 3, & 4, and one another witness Dr. Sanjay Bhattacharya.

Reply of O.P. no. 2, Dr. Debasish Roy, aged about 58 years, MBBS, DTM & H, DTCD :

Ans. 6. I know the educational qualification of the O.P. no. 3, and 4, and have also seen them conducting the Lap choly which is all times were perfect as per acceptable standards and as such considered them as experts.


Reply of O.P. no.3, Dr. Sumit Gulati, aged about 39 years, M.S. General Surgery :

Ans. 3. I had given a detailed description of the patient and the treatment I had provided which I adopt however in a nutshell this patient had bile leakage requiring second operation, seeing retrospectively it seem there was a missed stone in bile duct which caused initial pain after few days of Laparoscopic cholecystectomy and later on dew to back pressure, cystic duct clip got displaced and caused bile leakage.

Reply of O.P. no. 4, Dr. Kallol Banerjee, aged about 49 years, MBBS :


Ans.5. I am not a specialist but as a qualified medical doctor I have required knowledge to work in conjunction with a specialist to provide the required treatment to the complainant.

Ans. 6. Yes. However, that was not the cause of the patients complaint.
Ans. 7. My qualifications is MBBS. I do not hold an MS degree.

Reply of Dr. Sanjay Bhattacharya, aged about 40 years, MBBS, M.S. ( Gen. Surgery ), F.A.M.S.

Ans. 11 : I have passed MS in the year 2002 from Calcutta University.

Ans.13 : My education qualification and the volume of my surgeries qualifies me as an expert.

Ans. 16 : State Medical Council has no role in determining experts of different fields.

It is pertinent to state that on the day of reply by the O.P’s. and their another witness, they again placed some other two persons witnesses, without obtaining any permissions of the Hon’ble Forum, and tried to shown as an Expert opinion of Dr. Amitabha Ghosh, and Dr. Supriyo Ghatak, as such they realized as that they are not able to prove their defense case, and they tried once again.

Thereafter the complainant put her questions as to cross examination on the another witnesses of Dr. Amitabha Ghosh, and Dr. Supriyo Ghatak, and whereas they made reply to such queries of complainant.

Reply of Dr. Amitabha Ghosh, aged about 48 years, MBBS, M.S. ( Gen. Surgery), FRCS ( Edinburgh & Glasgow ) :

Ans. 10 : An expert opinion is an opinion given by a person having special knowledge of a particular field which the general public does not have.

Ans. 18 : Any Doctor can be defined as an Expert in a particular field if he has educational degrees in that field apart from MBBS along with experience in treatment.

Reply of Dr. Supriyo Ghatak, aged about 38 years, MBBS, MS ( Gen. Surgery ) M.Ch. :

Ans. 21. I have seen the treatment papers and is of the opinion that there was no negligence by the treating doctors, the medical science is not mathematics and as such all medicines or its effects are not exactly the same in all cases which makes the treatment more difficult. Similarly, the test reports has its limitation too. The details of the treatment has been given by the treating doctors which I am of the opinion is correct reflection of the cause of the complication.


Submission before the Hon’ble Forum :


On 15-06-2011, your Petitioner for her pain in Stomach, visited to the Opposite Party no.1, and whereas the Opposite Party no. 2, Dr. Debasish Roy, who worked under the Opposite Party no.1, advised to admit  your petitioner, urgently for the Operation of Gallbladder as to take out stone accumulated therein and in accordance to the said Advise, your Petitioner admitted in the said Hospital SWADESH BASU HOSPITAL, at Bed no. F – 8, under the good faith and upon the requisites payment thereof. On 17-06-2011, the Opposite Party no.2, Dr. Debasish Roy, advised for ULTRASONOGRAPHY – WHOLE ABDOMEN, which has been duly caused and report in the evening given by the Opposite Party no.1, SWADESH BASU HOSPITAL, stating inter-alia in the following manner : GALL BLADDER : Calculus casting acoustic shadow is seen at neck of gall bladder. COMMON DUCT : Measures 6 mm. at porta. No intra-luminal echo is seen in supra – duodenal part. PORTAL VEIN : Measures 10 mm. at porta. IMPRESSION : 	1. Mild Heapatomegaly with fatty change. 	2. Cholelithiasis. 3. Hyperhoic Pancreas. On seeing the Report, the Opposite Party no.2, Dr. Debasish Roy, advised for immediate Operation. On 18-06-2011, the Opposite Party no.2, along with the Opposite Party no.3, and 4, cause Operation of abdomen ( Gall Bladder – Stone ) of the petitioner and thereafter the Opposite Parties given one prescription for operated patient , which has been duly bought and given to them, the Opposite Party no. 3, Dr. S. Gulati, advised for some other test as HIPIE ( Gallbladder ), after operation, which has been duly caused and paid. On 19-06-2011, the Opposite Party prescribed several medicines and others as post operation requirement, which has been duly bought and given to them. On 20-06-2011, the Opposite Party no.1, one Bill being no. 18019, Dept LAP Dated 20-06-2011, in favour of Smt. Rama Dhar, Bed no. F – 8, Regn. No. 341 / 11, Date of Admission – 15-06-2011, and Date of Discharge 20-06-2011, wherein charges as Bed & Diet for 3 ( three ) days @ Rs. 175, totaling as Rs. 525/-, Operation LAP PACKAGE – Rs. 8,500/-, Pathology – Rs. 1,160/-, E.C.G. Rs. 60/-, and Doctor’s Visit – Rs. 600/- TOTAL of Rs. 10, 845/-, which has been duly paid to the Opposite Party no.1, SWADESH BASU HOSPITAL. It is pertinent to state that the Opposite Parties no. 2, 3, and 4, are working under the Opposite Party no.1, SWADESH BASU HOPSPITAL, and whereas the Petitioner never went to consult with the Opposite Parties nos. 2, 3, and 4, but this is the Opposite Party no.1, who served your Petitioner by the Opposite Parties nos. 2, 3, and 4. Your petitioner was discharged by the Opposite Party no.1, on 20-06-2011, and thereafter your petitioner returned to her home and take medicines, which has been advised as post operation care and medicines by the Opposite Parties. On 22nd day of June’ 2011, your Petitioner enriched with pain in her abdomen, more particularly at the places of operation, conducted by the opposite parties. However, She continued with the medicine prescribed by the Opposite Parties, though nothing fruitful yield to her. Again on 24-06-2011, your petitioner visited to the Opposite Party no.1, SWADESH BASU HOSPITAL, with a complaint of pain in her abdomen, more particularly at the places of operation, and whereas She was advised for immediate admission in the said Hospital, and accordingly, She got admitted in the said Hospital, SWADESH BASU HOSPITAL, at Bed no. 6, for her treatment. On 24-06-2011, the Opposite Party no.3, Dr. S. Gulati, prescribed several medicines and others including advised for ULTRA SONOGRAPHY OF UPPER ABDOMEN, which has been done at the premises of the Opposite Party no.1, SWADESH BASU HOSPITAL, and whereas the report of which shown as normal, though seen some thing at the right side of upper abdomen. Thereafter uptill 30-06-2011, your petitioner was prescribed and advised with several medicines and others including several pathology tests and etc. though the pain in abdomen still continued and became irresistible one, and whereas lastly on in X-RAY REPORT OF ABDOMEN ERECT & SUPINE, shows as LAPCHOLE CLIPS ARE SEEN IN SITU, by the Opposite Party no.1, SWADESH BASU HOSPITAL. As a floated clips was found in abdomen of your petitioner, and more particularly was the reasons of irresistible pain in her abdomen, the said clip was left by the Doctors who operated your petitioner under the control of the Opposite Party no.1, SWADESH BASU HOSPITAL, though they did not heed to take it out through another operation and continued with their medicines and others, and whereas your petitioner abdomen enlarged it’s sphere day by day and your petitioner’s pain in her abdomen became irresistible one and much pathetic while she shout like any thing and crying loudly, and whereas the scene with your petitioner has occurred as such she fight with her life at every moments. Thereafter though the Opposite Parties no. 2, 3, and 4, who worked under the Opposite Party no.1, and under the charge to look after and for treatment of your petitioner, did not work out that how to take out the said clip, which has been left in abdomen of your petitioner, and again advised on 01-07-2011, for CT SCAN Whole Abdomen, and whereas seeing such casual approaches to the treatment of your petitioner, your petitioner much apprehended about the treatments of the Opposite Parties and decided to leave the treatment of the Opposite Parties, on such even dates on 01-07-2011. Your Petitioner, left the Opposite Party no. 1, SWADESH BASU HOSPITAL on 01-07-2011, in after noon at about 2 p.m., and accordingly admitted to the Proforma Opposite Party no. 5, Calcutta Medical Research Institute, at premises being no. 7/2, Diamond Harbour Road, Kolkata – 700 0027, and whereas your Petitioner was operated on 02-07-2012, and the said Clip taken out from her abdomen and thereafter She was treated with due delegacy, and became fully cured and discharged on 12-07-2011, with the advise of post operation medicines and other cares. The Petitioner incurred expenses of Rs. 82,353/- ( Rupees Eighty two thousand and three hundred fifty three ) only.  The Discharge summery and Certificate issued by the proforma Opposite Party no. 5, clearly shows about the operation of floating CLIP and also stone in Gall Bladder of your Petitioner, which clearly established that not only CLIP but stones were also not operated properly by the Opposite Parties no. 1, 2, 3, and 4,  which clearly established the facts about deficiency in services. Thereafter your Petitioner was under due treatment of the proforma opposite party no.6, Dr. Ajay Mandal, of the Calcutta Medical Research Institute, and where She visited to him on 15-07-2011, and on 02-08-2011, and accordingly cured having taking time uptill the month of August’ 2011. Your Petitioner again admitted for further treatment with the Proforma Opposite Parties no. 5 & 6, on 10-08-2011 and discharged on 18-08-2011, and whereas your Petitioner incurred exepenses for the said period is of Rs. 20,342/- ( Rupees Twenty Thousand and Three hundred forty two ) only. The Opposite Parties no. 1 to 4, while operating your petitioner leave one CLIP, which is an accessory of operation and / or instrument used in operation of human body,  in the abdomen of your petitioner and stitched, is an purported activities of the Opposite Parties being nos. 1, 2, 3, and 4, which specifically established their negligence and more particularly deficiency in services as enumerated in the Consumer Protection Act’ 1986. The Opposite Parties no. 1 to 4, while admitting your petitioner on second occasions, though they did not take any emergent steps to take out the said CLIP from the abdomen of your Petitioner and as such your petitioner suffered a lot with irresistible pain and others, and humiliated by their such purposive purported attitude, of the Opposite Parties being nos. 1, 2, 3, and 4, which specifically established their negligence and more particularly deficiency in services as enumerated in the Consumer Protection Act’ 1986. Your petitioner through her husband Shri Ranjit Dhar, made a representation to the Opposite Party no.1, SWADESH BASU HOSPITAL, which has been duly received by them, though nothing has ever been acted upon in accordance to the prayer of such representation of your petitioner by the respondents / opposite Party no. 1, SWADESH BASU HOSPITAL, which is much evident for their deficiency in services and negligent act of their treatment and / or operation of your petitioner, as enshrined in the light of facts and to enriched the explanation of the due provisions of deficiency in services as under the Consumer Protect ion Act’ 1986.

The Opposite Parties / Respondents nos. 2, 3, and 4, commonly contended as the Supreme Court judgment reported in 2009 (I) CPJ 32 (SC), has not been followed by this Hon’ble Forum, and thus the present complaint is not maintainable in the eye of law. And the facts of the complainant has been admitted though retracted such facts on plea as before cutting & removing the gall bladder, clippings are done in the cystic duct, through which the gall bladder is connected to the common bile duct, these clips are left inside the abdomen to secure the cut end and prevent any bile leaking into the abdominal cavity. However failed to say anything about such clips, are necessary to be present in human body after completion of such surgery or operation.

The O.P’s, submitted three other witnesses, tried to be shown as an Opinion of Expert.

So, the important questions arises is who can be called an Expert, what is the function of opinion given by expert in a matter before the Learned Court, and further what is the character of opinion/advice adduced by an expert in forming opinion by the Court?
Hon'ble Supreme Court in the case titled as Ramesh Chandra Agarwal v/s Regency Hospital Ltd. has broadly dealt and interpreted the scenario and held that, an expert is a person who devotes his time and study to a special branch of learning. However, he might have acquired such knowledge by practice, observation or careful study. The expert is not acting as a judge or jury. It was further held that in order to bring the evidence of a witness, as that of an expert, it has to be shown that he has made a special study of the subject or acquired a special experience therein or in other words that he is skilled and has adequate knowledge of the subject. The real function of the expert is to put before the Court all the materials, together with reasons which induce him to come to the conclusion, so that the Court, although not an expert, may form its own judgment by its own observation of those materials. An expert is not a witness of fact (like other witnesses) and his evidence is really of an advisory character. The duty of the expert witness is to furnish the Judge with the necessary scientific criteria for testing the accuracy of the conclusions so as to enable the Judge to form his independent judgment by the application of these criteria. No expert can claim that he could be absolutely sure that his opinion was correct.
Hon'ble Supreme Court has further laid down in the case titled as State of Maharashtra v/s Damus/o Gopinath Shinde and others, AIR 2000 SC 1691, that mere assertion without mentioning the data or basis in support of his opinion is not evidence, even if it comes from an expert. It is held that such evidence though admissible, may be excluded from consideration as affording no assistance in arriving at the correct value without examining the expert as a witness in Court. Therefore, no reliance can be placed on an opinion alone.
Another important issue under consideration is that whether the Courts are bound by the opinion given by an expert on a particular fact in a case. Hon'ble Supreme Court has answered this question in the case titled as Malay Kumar Ganguly v/s Dr. Sukumar Mukherjee, wherein it has been held that, a Court is not bound by the evidence of the experts which is to a large extent advisory in nature.
In the present proceedings the three doctors, places their opinion on a request made by the opposite parties, without having any data, and or basis, thereof, and on being asked asserted that they will place medical text books at the time of argument in the present proceedings, and thus such opinions are not correct as those are not based upon any data, examples, and or on any accent of medical sciences, thus those are mere assertions of the O.P’s, versions, as requested by them, and whereas in view of such facts, the Hon’ble Forum, should not consider such opinion as shown as expert opinion by the O.P’s, as held in Hon’ble Supreme Court’s Judgment ( Supra ).

As our country committed to the rule of law, such matters are taken to the court and judges are supposed to decide. However, negligence by doctors is difficult to be determined by judges as they are not trained in medical science. Their decisions are based on experts’ opinion. Judges apply the basic principles of law in conjunction with the law of the land to make a decision. Reasonableness and prudence are the guiding factors.

We would like to go through these principles in the light of some court judgments and try to understand as to what is expected from a doctor as a reasonable person. As these issues are at the core of medical profession and hospitals are directly affected by new interpretation of an existing law regarding medical professionals, it is pertinent to deal with them at the individual level of the doctor, and also at the employer’s level i.e., hospital.

Negligence

It is very difficult to define negligence, however, the concept has been accepted in jurisprudence. The authoritative text on the subject in India is the ‘Law of Torts’ by Ratanlal and Dhirajlal.

 Negligence has been discussed as:

Negligence is the breach of a duty caused by the omission to do something which a reasonable man, guided by those considerations which ordinarily regulate the conduct of human affairs would do, or doing something which a prudent and reasonable man would not do. Actionable negligence consists in the neglect of the use of ordinary care or skill towards a person to whom the defendant owes the duty of observing ordinary care and skill, by which neglect the plaintiff has suffered injury to his person or property.

The definition involves three constituents of negligence:

(1) A legal duty to exercise due care on the part of the party complained of towards
the party complaining the former's conduct within the scope of the duty;

(2) breach of the said duty; and

(3) consequential damage.

Cause of action for negligence arises only when damage occurs; for, damage is a necessary ingredient of this tort. Thus, the essential components of negligence are three: 'duty', 'breach' and 'resulting damage'.


In the landmark Bolam case3, it was held that:

In the ordinary case which does not involve any special skill, negligence in law means a failure to do some act which a reasonable man in the circumstances would do, or the doing of some act which a reasonable man in the circumstances would not do; and if that failure or the doing of that act results in injury, then there is a cause of action.

Thus, the understanding of negligence hinges on the ‘reasonable man’. Let us try to understand who this ‘reasonable man’ is.

The ‘Reasonable Man’

It has been held by the courts that the test of reasonableness is that of the ‘ordinary man’ or also called as the ‘reasonable man’. In Bolam case, it was discussed that: In an ordinary case it is generally said you judge it by the action of the man in the street. He is the ordinary man. In one case it has been said you judge it by the conduct of the man on the top of a Clapham omnibus. He is the ordinary man. Why the mention of ‘Clapham omnibus’? The Bolam judgment was pronounced in 1957 and Clapham, at that time, was a nondescript south London suburb. It represented “ordinary” London. Omnibus was used at that time for the public bus. Thus, “the man on the top of a Clapham omnibus” was a hypothetical person, who was reasonably educated and intelligent but was a non-specialist.

The courts used to judge the conduct of any defendant by comparing it with that of the hypothetical ordinary man.

Professional

According to the English language, a professional is a person doing or practising something as a full-time occupation or for payment or to a make a living; and that person knows the special conventions, forms of politeness, etc. associated with a certain profession. Professional is contrasted with amateur – a person who does something for pleasure and not for payment.


Negligence by professionals

The Supreme Court of India discussed the conduct of professionals and what may amount to negligence by professionals in Jacob Mathew’s case:

In the law of negligence, professionals such as lawyers, doctors, architects and others are included in the category of persons professing some special skill or skilled persons generally. Any task which is required to be performed with a special skill would generally be admitted or undertaken to be performed only if the person possesses the requisite skill for performing that task. Any reasonable man entering into a profession which requires a particular level of learning to be called a professional of that branch, impliedly assures the person dealing with him that the skill which he professes to possess shall be exercised and exercised with reasonable degree of care and caution…. He does not assure his client of the result…A physician would not assure the patient of full recovery in every case. A surgeon cannot and does not guarantee that the result of surgery would invariably be beneficial, much less to the extent of 100% for the person operated on… …Judged by this standard, a professional may be held liable for negligence on one of two findings: either he was not possessed of the requisite skill which he professed to have possessed, or, he did not exercise, with reasonable competence in the given case, the skill which he did possess. The standard to be applied for judging, whether the person charged has been negligent or not, would be that of an ordinary competent person exercising ordinary skill in that profession. It is not necessary for every professional to possess the highest level of expertise in that branch which he practices.

…A highly skilled professional may be possessed of better qualities, but that cannot be made the basis or the yardstick for judging the performance of the professional proceeded against on indictment of negligence.

The Bolam case very clearly distinguished between the negligence by an ordinary man and negligence by a professional in the following words:

But where you get a situation which involves the use of some special skill or competence, then the test as to whether there has been negligence or not is not the test of the man on the top of a Clapham omnibus, because he has not got this special skill. The test is the standard of the ordinary skilled man exercising and professing to have that special skill. A man need not possess the highest expert skill; it is well established law that it is sufficient if he exercises the ordinary skill of an ordinary competent man exercising that particular art.


Negligence by Medical Professionals

In Jacob Mathew case, the Supreme Court of India has gone into details of what is the meaning of negligence by medical professionals.

Negligence in the context of medical profession necessarily calls for a treatment with a difference. To infer rashness or negligence on the part of a professional, in particular a doctor, additional considerations apply.

A case of occupational negligence is different from one of professional negligence. A simple lack of care, an error of judgment or an accident, is not proof of negligence on the part of a medical professional. So long as a doctor follows a practice acceptable to the medical profession of that day, he cannot be held liable for negligence merely because a better alternative course or method of treatment was also available or simply because a more skilled doctor would not have chosen to follow or resort to that practice or procedure which the accused followed.

When it comes to the failure of taking precautions what has to be seen is whether those precautions were taken which the ordinary experience of men has found to be sufficient; a failure to use special or extraordinary precautions which might have prevented the particular happening cannot be the standard for judging the alleged negligence.

So also, the standard of care, while assessing the practice as adopted, is judged in the light of knowledge available at the time of the incident, and not at the date of trial.

Similarly, when the charge of negligence arises out of failure to use some particular equipment, the charge would fail if the equipment was not generally available at that particular time (that is, the time of the incident) at which it is suggested it should have been used.


In the Bolam case, the court held that:

… In the case of a medical man, negligence means failure to act in accordance with the standards of reasonably competent medical men at the time. That is a perfectly accurate statement, as long as it is remembered that there may be one or more perfectly proper standards; and if he conforms with one of those proper standards, then he is not negligent.

… He is not guilty of negligence if he has acted in accordance with a practice accepted as proper by a responsible body of medical men skilled in that particular art.

… A man is not negligent, if he is acting in accordance with such a practice, merely because there is a body of opinion who would take a contrary view.

At the same time, that does not mean that a medical man can obstinately and pigheadedly carry on with some old technique if it has been proved to be contrary to what is really substantially the whole of informed medical opinion. Otherwise you might get men today saying:

“I do not believe in anaesthetics. I do not believe in antiseptics. I am going to
continue to do my surgery in the way it was done in the eighteenth century.”
That clearly would be wrong.


Degree of Negligence

The Delhi High Court laid down in 2005 that in civil law, there are three degrees of
negligence:

 (i) lata culpa, gross neglect
(ii) levis culpa, ordinary neglect, and
(iii) levissima culpa, slight neglect.

Every act of negligence by the doctor shall not attract punishment. Slight neglect will surely not be punishable and ordinary neglect, as the name suggests, is also not to be punished. If we club these two, we get two categories: negligence for which the doctor shall be liable and that negligence for which the doctor shall not be liable. In most of the cases, the dividing line shall be quite clear, however, the problem is in those cases where the dividing line is thin. In all such cases we fall back upon the test laid down in Bolam case and which has been upheld in Jacob Mathew case.

Before we proceed further, let us have a look at the facts of the above mentioned two cases: Bolam and Jacob Mathew.

Bolam Case

John Hector Bolam suffered from depression and was treated at the Friern Hospital in 1954 by E.C.T. (electro-convulsive therapy). He was not given any relaxant drug, however, nurses were present on either side of the couch to prevent him from falling off. When he consented for the treatment, the hospital did not warm him of the risks, particularly that he would be given the treatment without relaxant drugs. He sustained fractures during the treatment and sued the hospital and claimed damages for negligence. Experts opined that there were two practices accepted by them: treatment with relaxant drugs and treatment without relaxant drugs. Regarding the warning also, there were two practices prevalent: to give the warning to the patients and also to give the warning only when the patients ask about the risks. The court concluded that the doctors and the hospital were not negligent.

Jacob Mathew Case

In this case a patient was admitted to CMC Hospital, Ludhiana. He felt difficulty in breathing. No doctor turned up for about 20-25 minutes. Later two doctors – Dr. Jacob Mathew and Dr. Allen Joseph – came and an oxygen cylinder was brought and connected to the mouth of the patient. Surprisingly, the breathing problem increased further. The patient tried to get up. The medical staff asked him to remain in bed. Unfortunately, the oxygen cylinder was found to be empty. Another cylinder was brought. However, by that time the patient had died. The matter against doctors, hospital staff and hospital went up to the Supreme Court of India. The court discussed the matter in great detail and analysed the aspect of negligence from different perspectives – civil, criminal, torts, by professionals, etc. It was held that there was no case of criminal rashness or negligence.

Civil or Criminal Liability

The liability of the doctor shall be civil or criminal or both. One of the essential elements in criminal law is mens rea – the guilty mind or an evil intention. The question arises as to whether in cases of medical negligence – whether slight, ordinary or gross – is there any criminal liability? As mens rea is essential, it is difficult to argue that the doctor had a guilty mind and was negligent intentionally. This has been the main argument in most of the cases in which the decision was to decide about the criminal liability. For instance, in Jacob Mathew, neither the doctor nor any other hospital staff intentionally connected the empty cylinder. Similarly, in Bolam, the doctors or the hospital did not want to do something wrong intentionally. At no point of time, they had a guilty mind.
In Dr. Suresh Gupta’s Case – Supreme Court of India, 2004 – the court held that the legal position was quite clear and well settled that whenever a patient died due to medical negligence, the doctor was liable in civil law for paying the compensation. Only when the negligence was so gross and his act was so reckless as to endanger the life of the patient, criminal law for offence under section 304A of Indian Penal Code, 1860 will apply.

The section is as follows:

304A – Causing death by negligence – Whoever causes the death of any person by doing any rash or negligent act not amounting to culpable homicide shall be punished with imprisonment of either description for a term which may extend to two years, or with fine, or with both.

Certain other sections which are relevant for this topic are as follows:

Section 80 - Accident in doing a lawful Act – Nothing is an offence which is done by accident or misfortune, and without any criminal intention or knowledge in the doing of a lawful act in a lawful manner by lawful means and with proper care and caution.

Section 88 - Act not unintended to cause death, done by consent in good faith for person’s benefit – Nothing, which is not intended to cause death, is an offence by reason of any harm which it may cause, or be intended by the doer to cause, or be known by the doer to be likely to cause, to any person for whose benefit it is done in good faith, and who has given a consent, whether express or implied, to suffer that harm, or to take the risk of that harm.

Interestingly the illustration along with this section refers to an act of a surgeon. It is
as follows:

A, a surgeon, knowing that a particular operation is likely to cause the death of Z, who suffers under a painful complaint, but not intending to cause Z’s death, and intending, in good faith Z’s benefit, performs that operation on Z, with Z’s consent. A has committed no offence.


The court held that the negligence has to be “gross negligence” or “recklessness” for fixing criminal liability on a doctor. The standard of negligence is much higher as compared to what is relevant in civil liability cases. It is not simply lack of normal care. It has to be gross lack of competence or inaction and wanton indifference to the patient’s safety. 

The court said

“…where a patient’s death results merely from error of judgment or an accident, no criminal liability should be attached to it. Mere inadvertence or some degree of want of adequate care and caution might create civil liability but would not suffice to hold him criminally liable.”


In Jacob Mathew, the court held that:

The moral culpability of recklessness is not located in a desire to cause harm. It resides in the proximity of the reckless state of mind to the state of mind present when there is an intention to cause harm. There is, in other words, a disregard for the possible consequences. The consequences entailed in the risk may not be wanted, and indeed the actor may hope that they do not occur, but this hope nevertheless fails to inhibit the taking of the risk. Certain types of violation, called optimizing violations, may be motivated by thrill-seeking. These are clearly reckless.

The Supreme Court in Jacob Mathew made it very clear as to when a medical professional can be prosecuted under criminal law for negligence. In the words of the court: To prosecute a medical professional for negligence under criminal law it must be
shown that the accused did something or failed to do something which in the given facts and circumstances no medical professional in his ordinary senses and prudence  would have done or failed to do. The hazard taken by the accused doctor should be of such a nature that the injury which resulted was most likely imminent.


Martin D’Souza’s Case8

This is a case regarding kidney transplant and medicines being administered post-operation wherein there is a dispute about the medicine itself and the dosage. In 1991, the patient who was suffering from chronic renal failure went to Nanavati Hospital, Mumbai for kidney transplant. He was undergoing haemodialysis twice a week. Later he got his kidney transplant done at Prince Aly Khan Hospital. During his treatment at Nanavati Hospital he did not complain of deafness. At Nanavati Hospital he was prescribed Amikacin of 500 m.g. twice a day for 14 days. Much later, the patient filed a complaint at the National Consumer Dispute Redressal Commission, New Delhi and claimed compensation of Rs. 12 lakhs as his hearing had been affected. He complained that the dosage of Amikacin was excessive and caused hearing loss. The matter finally went to the Supreme Court. Almost all earlier cases pertaining to medical negligence have been discussed by the Supreme Court in the instant case and it was held that the doctor and the hospital were not negligent.

Interestingly, this case very strongly defended the position of doctors vis-à-vis the patients.

The court has made an interesting observation:

The law, like medicine, is an inexact science. One cannot predict with certainty an outcome of many cases. It depends on the particular facts and circumstances of the case, and also the personal notions of the Judge concerned who is hearing the case. However, the broad and general legal principles relating to medical negligence need to be understood.

Difficulties in application of Mathew guidelines

The Supreme Court observed that there were difficulties in the application of principles as laid down in Jacob Mathew’s case. For instance:

1. “The practitioner must bring to his task a reasonable degree of skill and knowledge, and must exercise a reasonable degree of care. Neither the very highest nor a very low degree of care and competence is what the law requires.” (as per Jacob Mathew’s case)

The court observed that it is a matter of individual understanding as to what is reasonable and what is unreasonable. Even experts may disagree on certain issues.

They may also disagree on what is a high level of care and what is a low level of care.

2. The Jacob Mathew case said that “simple” negligence may result only in civil liability, but “gross” negligence or recklessness may result in criminal liability. Now, what is simple negligence and what is gross negligence may not be so easy to be determined. Experts may not agree on this because the dividing line between the two is quite thin.

Judges as lay men

Thus, Martin D’Souza’s judgment held that it was very difficult or rather impossible to understand, and therefore, define as to what is “reasonable” and what is “simple” and what is “gross”. At one place, the court observed:

Judges are not experts in medical science, rather they are lay men. This itself often makes it somewhat difficult for them to decide cases relating to medical negligence. In short, the Martin D’Souza judgment is like a confession by the judges that in cases of medical negligence, the judges are ill-equipped to make any decision and that too on the finer aspects of “simple” or “gross” negligence.


Police and Harassment of Doctors

An interesting order passed by the Supreme Court in this case was a warning given to police officials not to arrest or harass doctors unless the facts clearly come within the parameters laid down in Jacob Mathew’s case. Even a threat was given to the policemen that if they did not follow these orders they themselves have to face legal action.


Consumer Courts

Another interesting order was to all the consumer forums – district, state and national – and the criminal courts, that before issuing notice to a doctor or a hospital, against whom the complaint was made, the consumer forum or the criminal court must first refer the matter to a committee of doctors and only when the committee reports of a prima facie case of medical negligence, the notice should be issued.


Critique

These two orders were rather surprising because this would have created hurdles in the 
working of the consumer courts, criminal courts as well as police. As per the law laid down in the Consumer Protection Act, there is no provision for a committee of doctors to first give a prima facie report. It is agreed that in the last 10-15 years there has been a lot of harassment of doctors and hospitals, however it does not mean that the pendulum should swing to the other end. A balance has to be achieved and this is what precisely has been done by another bench of the Supreme Court in Kishan Rao’s case in March 2010.

Kishan Rao’s case 

Kishan Rao got his wife admitted to Nikhil Super Speciality Hospital in Hyderabad as she was suffering from fever and complaining of chill. She was not given any treatment for malaria. Instead she was being treated for typhoid. She did not respond to the treatment. In a very precarious condition, she was shifted to Yashoda hospital where she died due to cardio respiratory arrest and malaria. Kishan Rao filed a case in the District Forum and sought compensation for the negligence of the Nikhil hospital. The hospital delayed filing the case sheet. Finally, the District Forum decided in favour of Kishan Rao. Hospital appealed in the State Commission, which overturned the decision of the District forum on the ground that there was no expert opinion to the effect that the treatment given by the hospital was wrong or the hospital was negligent. National Commission upheld this decision.

Kishan Rao appealed in the Supreme Court, which observed that the case was not complicated which required expert opinion as evidence. It was a simple case of wrong treatment. The patient complained of intermittent fever and chill and was being treated for typhoid instead of malaria.

The court held that it was not bound by the earlier decision of the same court in Martin D’Souza’s case as that judgment was per incuriam regarding the directions for expert opinion is concerned. The court held that it was not necessary in all cases to seek expert opinion before proceeding with the matter. For simple and obvious cases, the consumer courts were free to proceed without seeking expert opinion and the instant case fell in such a category.

In Martin D’Souza the court did not follow the distinction, as laid down in Jacob Mathew case, regarding criminal prosecution and seeking compensation under Consumer Protection Act. Thus, the guidelines, as laid down in Martin D’Souza, regarding expert opinion before proceeding with any case do not hold good in consumer protection cases and that too which are quite obvious and straightforward. Moreover, the consumer protection law has been enacted to expedite the entire process and the idea of expert opinion at the outset shall defeat the very purpose of the law. Hence the guidelines, as far as expert opinion before issuing notice, are concerned need not be followed.

Finally, the Supreme Court allowed the appeal and ordered Nikhil hospital to pay the amount to Kishan Rao as ordered by the District Forum.


Critique

This is a very bold judgment in which a bench (equivalent size to the bench of Martin D’Souza’s case – both two judges, and one judge common) held that the above mentioned observations of Martin D’Souza’s case were per incuriam.

It was held in A.R. Antulay v. R.S. Nayak, reported in (1988) 2 SCC 602 that per incuriam are those decisions, which are made in ignorance or forgetfulness of some inconsistent statutory provision or of some authority binding on the court concerned, so that in such cases some part of the decision or some step in the reasoning on which it is based, is found, on that count to be demonstrably wrong.

The court held that it was not bound by the directions given in D’Souza’s case and expert evidence from a committee was not required.


Thus in the perceptions of facts of the complainant, and in the light of discussions of various provisions of Laws and judicial precedents, the complainant should get her relief / reliefs as prayed for in the present proceedings, before the Hon’ble Forum.




Through _______________


Advocate,
For the Complainant,
Dated : 10th day of January’ 2014.
Place : Alipore Judges’ Court.
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