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District : South 24 Parganas.

In the Court of the Learned 3rd Additional District Judge, at Alipore, South 24 Parganas.







Criminal Motion no. 250 of 2012.







Shri Mantulal Gayen_____Petitioner.







- Versus -







Shri Prabir Das, and others 

_______Opposite Parties.

Written Argument

Article 21 of the Constitution of India guarantees fair trial. A fair trial is impossible if there is no fair investigation, the investigation must be conducted thoroughly, without bias or prejudice, without any ulterior motive and every fact, surfacing during the course of investigation and eventually, on the trial, must be recorded contemporaneously by the investigating officer at the time of investigation.

A manipulated investigation or an investigation, which is motivated, can not lead to a fair trial, necessary therefore, it is that the Courts are vigilant, for, it is as much the duty of the Court commencing from the level of the Judicial Magistrate to ensure that an investigation conducted is proper and fair. 

A fair investigation would include a complete investigation. A complete investigation would mean an investigation, which looks into all aspects of an accusation, be it in favour of the accused or against him.

Article 21, undoubtedly, would mean that every victim of offence has the right to demand a fair trial meaning thereby that her or she has the right to demand the state discharge its constitutional obligation to conduct a fair investigation that the investigation culminates into fair trial.

The State has, therefore, the duty to ensure that every investigation, conducted by its chosen agency, is not motivated, reckless and that the investigating officer acts in due obedience to law. It is only when, when the state ensures that the investigation is fair, can it ( the state ) be able to say, when questioned, that the trial conducted was a fair trial.

Article 21, therefore, does not vest in only an accused the right to demand fair trial, but it also vests an equally important right, fundamental in nature, in the victim, to demand a fair trial.

Article 21 does not, thus, confer fundamental right on the accused alone, but it also confers, on the victim of an offence, the right, fundamental in nature, to demand fair trial.

The alleged violation of the above stated principles is at the heart of the controversy in the present revision application, wherein the defacto complainant is the unfortuate son, whose parents were put to death by the accused persons and claim to have helplessly witnessed his parents being killed.
Background Facts :

That during the pendency of investigation, on 10-08-2010, the Defacto Complainant / Petitioner filed an application under Section 159 of the Code of Criminal Procedure’ 1973,  praying for investigation  by C.I.D. in the above referred case matter, before the Learned Additional Chief Judicial Magistrate, at Alipore, South 24-Parganas, and whereas Claiming to have completed investigation, the Police submitted the police report under section 173 (2) Cr.P.C., on 03-12-2010, Charge Sheet ( C/ S ) being no. 207 dated 24-08-2010, Under Section 448, 304, 341 of the Indian Penal Code’ 1860, has been submitted by the Police before the Learned Court, the learned Magistrate, who received the report, commonly called charge sheet, did not issue any notice to informant as to whether he had any comment to offer on the charge sheet, which named only the accused person, i.e. the opposite parties herein, as accused, and whereas the Cognizance has been taken against the Six accused persons on perusal of the said Charge Sheet, by the Learned Court. The informant thus, received no notice and the present petitioner, being the petitioner herein surviving with the following facts :
1. That on 08-05-10, at about 9.45 p.m. the accused persons having criminally conspired and having been driven out by their grudge towards defacto complainant’s father, criminally trespassed into the house of deceased Nitai Chandra Gayen ( father of defacto complainant ), breaking open the main gate as well as the inner entrsance door of it accompained with deadly weapons including bhoja;li, iron rod, cricket bat, wicket, tashla ( bolt of door ), etc. and with the intention to kill parents of defacto complainant, when they entered upto first floor breaking the inner door, the defacto complainant, his father, mother tried to resist them but they startede assulting them by tashla and other weapons and the defacto complainant, any how escaped from the house and rushed to the Birlapur T.P.O.P. of Nodakhali Police Station, for help but the Police personnel, specially one S.I. namely “P.Sur Roy” did not at all entertain him and abused him with filthy languages.

2. That the said police personnel “ P.Sur Roy” detained the defacto complainant on that day and time and releasing him at about 12-30 a.m.
3. That in the mean time the accused severely assaulted and injured defacto complainant’s parents and stabbed them by iron rod and broken down the head of his mother namely Sailabala Gayen, in such situation defacto complainant’s father seeing no other alternative for survival tried to escape to roof of his house but the accused no.2, 4, and 5, caught hold of him on stair connecting to 1st floor and 2nd floor and whereas the accused no. 1, hit on his head by Tashla with full force in consequences of which his head cracked and he fell down. Thereafter the accused no.1, stabbed his head repeatedly by a “Bhojali” in consequences of which he died instantly. However when the accused no.1, 2, and 5, were killing complainant’s father her mother in her blood stained condition even tried to rescue her husband and was crawling to come near to her husband but could not reached and the accused having seen her crawling decided to kill her also hit on her head with Tashla and consequently her body also became calm.
4. That it may be mentioned that when the accused were killing Netai and Sailabala, defacto complainant’s brother’s son hide himself behind the guard wall of the 2nd floor’s stair room and they could not gather courage to resist them but saw everything.

5. That while the parents of the defacto complainant were brought to the Muchisa Health Centre and Hospital his father was declared to be dead there and her mother was forwarded to Bangur Hospital and thereafter to S.S.K.M. Hospital, where she also left her last breath after two days struggle in coma.

6. That it may be mentioned that when the accused were killing defacto complainant’s parents, his father continuously called the Birlapur T.P.O.P. from his TATA phone, vide phone no. 033-65183107, for help but even after receiving calls they disconnected the line every time, and ultimately he was brutally killed without any sort of help from Police, by the accused, who laughed on him in loud voice, preaching that no police will come and help.

7. That however after the aforesaid massacre was over Police came along with the said P.Sur Roy, S.I. of Police at about 12.30 a.m. on 09-05-2010, and when written complaint stating all the aforesaid facts were tendered to the said P. Sur Roy, he after going through it torn the same and filthy abusing the defacto complainant and his other relatives compelled one Ranjan Gayen being cousin of the complainant to write F.I.R. deleting the facts and thereafter compelled the defacto complainant to put his signature upon such another written F.I.R. and thereafter a case has been registered by the Police, more astonishingly, under Section 304 of I.P.C.
That the application under Section 159 of the Code of Criminal Procedure’ 1973, praying for investigation  by C.I.D. was finally heard on 29-03-2012, and whereas the Learned Magistrate misunderstood the said application as an application for further investigation, and subsequently passed the necessary order and rejected the prayer of the application under Section 159 of the Code of Criminal Procedure’ 1973,  praying for investigation  by C.I.D..

Being aggrieved by and dissatisfied with the Order dated 29-03-2012, passed by Shri A.Mukhopadhyay, Learned Additional Chief Judicial Magistrate, at Alipore, South 24 Parganas, in Nodakhali Police Station Case no. 118 of 2010, dated 09-05-2010, ( B.G. R. no. 2376 of 2010 ), the Defacto Complainant / Petitioner prefer this revision application before this Learned Session Court.

Issues :
In the backdrop of the narration of facts and the orders, which have been passed by the Learned Magistrate, leading to the present revisional application, the following questions of great constitutional and legal significance have arisen for determination.

1. Whether the Learned Magistrate can, treated an application under Section 159 Cr.P.C. as an application under Section 173(8) of Cr.P.C. ?
2. Whether the Learned Magistrate can, after taking cognizance of Charge Sheet, direct in exercise of its power under Section 173(8) Cr.P.C., further investigation to be made, in a case, at the behest of a person, who may be complainant or victim or aggrieved person ?

3. Whether without proper and fair investigation a fair trial can be reached ? 
4. Whether the administration of justice can not extended to a person, who may be complainant or victim or aggrieved person before the Learned Court of Law ?

5. Distinction between a situation, where the aggrieved person considers that “ further investigation” is required and a situation, where the aggrieved person alleges mala fide and / or unfairness and / or illegality in investigation and prays for an investigation by an independent agency ?

Submission on behalf of the defacto complainant petitioner herein :

It is submitted that the facts that the investigating officer was not acting impartially and in obedience to law is clear from the fact which has been brought up in an application under Section 159 of CR.P.C., before the Learned Magistrate, and at that time no police report has ever been filed before the Learned Magistrate.
The Learned Magistrate failed to weigh the importance of such application made by the defacto complainant, and whereas the Learned Magistrate did not take up such said application for necessary hearing and disposal thereof.

Subsequently, the police filed their Police report commonly known as Charge Sheet, before the Learned Magistrate, and whereas the Learned Magistrate, keeping pending of hearing the said application under Section 159 of Cr.P.C. made by the defacto complainant, taken the cognizance upon the said police report under section 173 (2) of Cr.P.

Thereafter on expiry of more than one and half years, from the date of making such application by the defacto complainant, the Learned Magistrate, took hearing of such application and rejected in view of the observation made in Reeta Nag – versus – State of West Bengal – (2010) 1 C.Cr.L.R. ( S.C.) 528, by the Hon’ble Supreme Court of India.

That this is very important to weigh that when such an application under Section 159 of Cr.P.C. was made, the investigation was under its continuance and not concluded. The said application made with the facts of gross act and omission, which directly shows and established that the investigation and investigating officer continued with mala fide intention and action as to provide the safeguard to the accused persons. Though the said application did not hear out prior to the filing of charge sheet by the police, and subsequently cognizance taken on charge sheet and thereafter on expiry of much longer period the application of defacto complainant taken up for hearing and finally rejected.

That at the first the application of defacto complainant established the truth that the investigation was mal fide, not proper and conduced in a very purposive and illegal manner.

Secondly, the defacto complainant did not provide with any opportunity to place his “NARAZI” or “PROTEST” petition before the Learned Court.

That the relevant portion of the Order dated 29-03-2012, which is the subject of this revisional application, reproduce below :

“ The defacto complainant has filed a petition and prayed for passing necessary direction upon the investigating officer for doing further investigation into case as the I.O. of the case has not investigated the case properly and make certain vital omission. Now, a question that has bubbled up in this case is whether the direction for further investigation can be passed once cognizance is taken”
The Learned Magistrate failed to consider as when the said applicant made and as to for what relief has ever been prayed for by the defacto complainant. The defacto complainant prayed for investigation by the other agency, and the said application was made earlier and prior to filing of charge sheet by the Police, then what prompted the Learned Magistrate to take cognizance upon the said charge sheet rather to hear the said application prior to filing of the said charge sheet by the Police. The views of the Learned Magistrate, totally misconceived, and or misunderstood.

“ I have heard the Learned Counsel for the accused persons and the defacto complainant. Ld. A.P.P. also put forward his views on the contention issue. I have thumbed through the case record and the C/D. The Ld. Advocate for the defacto complainant has relied upon the ratio laid down in Anima Ghosh – versus – State of West Bengal – 2010 (2) C.L.J. ( Cal ) 721, in Anima ( supra ), the Hon’ble High Court has held that the further investigation can be carried out under section 173(8) of the Cr.P.C. to cure the defective investigation. However, in Reeta Nag – versus – State of West Bengal – ( 2010 ) 1 C.Cr.L.R. ( S.C. ) 528, the Hon’ble Supreme Court has made the following observation : 
“ 19. What energes from the above mentioned decisions of this court is that once a charge sheet is filed under section 173(2), of Cr.P.C. and either charge is framed or the accused are discharged, the Magistrate may, on the basis of a protest petition, take cognizance of the offence complained of or on the application made by the investigating authroties permit further investigation under section 173 (8) of Cr.P.C. the Magistrate can not suo moto direct a further investigation under section 173 (8) of Cr.P.C. or direct a re-investigation into  a case on account of the bar of section 167 (2) of the Code.
20. In the instant case, the investigating authorities did not apply for further investigation and it was only upon the application filed by the defacto complainant under section 173(8), was a direction given by the Learned Magistrate to re-investigate the matter. As We have already indicated above, such a course of action was beyond the jurisdictional competence of the Magistrate, wrong in directing a re-investigation on the application made by the defacto complainant, but he also exceeded his jurisdiction in entertaining the said application filed by the defacto complainant.

21. Since no application had been made by the investigating authorities for conducting further investigation as permitted under section 173 (8) Cr.P.C., the other corse of action open to the Magistrate as indicated by the High Court was to take recourses to the provisions of section 319 of the code at the stage of trial”
 The Learned Magistrate put forward his views in accordance with the Judgment of Supreme Court of India, in Reeta Nag – Versus – State of West Bengal ( supra).

“ In view of the above observation of the Hon’ble Supreme Court, the law appears to be crystallized that the prayer for further investigation can not be permitted on the prayer of the defacto complainant, if it is not made by the investigating officer. 

Accordingly prayer for further investigation made by the defacto complainant is considered and rejected in view of the law laid down in Reeta Nag ( supra ) by the Hon’ble Supreme Court”

The Learned Magistrate to his own understanding the views taken from the Judgment of the Hon’b;le Supreme Court of India in Reeta Nag cases ( supra ), rejected the application of the defacto complainant.

That the Learned Magistrate took his views about the Reeta Nag ( supra ) as a binding precedent in the case.

That the wording used in paragraph 25, 26 of that Judgment prima facie go to support the aforesaid contention advanced by the Learned Magistrate, but on careful reading of the said judgment, it is found that the conclusion in paragraphs 25 and 26 are not abstract principles of law but conclusion derived in the peculiar facts of the case.

The Power of the Magistrate to direct further investigation under Section 173 (8) of the Cr.P.C. was noticed in that judgment also in paragraph no. 9, while referring to the judgment of the supreme court in the case of UPSC – Versus – S. Papaiah ( 1997 ) 7 SCC 614, and neither that judgment was criticized not it was distinguished or dissented from by the Apex Court in the case of Reeta Nag ( Supra ).
WHEN CAN A POLICE OFFICER INVESTIGATE AND WHEN CAN HE DECLINE TO INVESTIGATE : 
Sub-section (1) of Section 154 provides that every information, relating to the commission of a cognizable offence, if given orally to an officer-in-charge of a police station, shall be reduced to writing by him or under his direction and be read over to the informant and every such information, whether given in writing or reduced to writing, shall be signed by the person giving it and Sub-section (2) of Section 154 requires that a copy of such information shall be given, forthwith, free of cost, to the informant. Sub-section (1) of Section 156 vests, in the officer-in-charge of every police station, the power to investigate any cognizable case without the order of a magistrate and sub-Section (3) of that Section authorizes the magistrate, empowered under Section 190, to order an „investigation‟ as mentioned in sub-section (1) of that section. 

Before proceeding further, a little later, deal with the occasion(s), when a Magistrate cannot, in exercise of his powers under Section 156(3), direct an „investigation‟ by the police. 

Leaving, aside, momentarily, the question as to when a Magistrate cannot direct, in exercise of his powers under Section 156(3), an „investigation‟, it is apposite to point out that Sub-Section (1) of Section 156 makes it clear that a police officer’s power to investigate, without the order of a Magistrate, in a cognizable case, is co-extensive with the territorial jurisdiction of the Court, which has the jurisdiction over the local area within the limits of such police station. Thus, sub-Section (1) of Section 156 shows that a police officer cannot investigate even a cognizable case beyond the territory of the Court, which has the jurisdiction over the local area within which the police station falls. In other words, an Officer-in-Charge of a police station may, without the order of a Magistrate, investigate any cognizable case, which a Court, having jurisdiction over the local area within the local limits of such a police station, would have power to inquire into or try under the provisions of Chapter XII. The fall out of these provisions is that the Officer-in-Charge of a police station, which comes within the territorial jurisdiction of a Magistrate, „X‟, cannot investigate a cognizable case, which falls within the territorial jurisdiction of another Magistrate, say ‘Y’. 

Coming to the information, given to an Officer-in-Charge of a police station, about the commission of a non- cognizable offence, it is to be noted that it is the duty of such an officer to enter, or cause to be entered, the substance of the information in a book to be kept by such an officer, in such form as the State Government may prescribe in this behalf, and refer the informant to the Magistrate, but he cannot, in the light of Section 155(2), investigate into such a case without the order of a Magistrate, who has the power to try such a case or commit the case for trial. When, however, a police officer receives an order from a Magistrateto investigate a non- cognizable case, his powers, according to Section 155(3), to carry out „investigation‟ will be the same as in the case of a cognizable case. 

Coupled with what is indicated above, one should also bear in mind that sub-section (1) of Section 157 lays down that if, from the information received or otherwise, an officer-in-charge of a police station has reason to suspect the commission of an offence, which he is empowered, under Section 156, to investigate, he shall, forthwith, send a report of the same to a Magistrate empowered to take „cognizance‟ of such an offence upon a police report and shall proceed to the spot to investigate the facts and circumstances of the case and, if necessary, to take measures for the discovery and arrest of the offender. But there are two provisos to this sub-section. Proviso (b) states that if it appears to the officer-in-charge of a police station that there is no sufficient ground for entering on an „investigation‟, he shall not investigate the case. However, in such a case, sub-section (2) of Section 157 requires that the officer shall, forthwith, notify to the informant the fact that he will not investigate the case or cause it to be investigated. 

Thus, in a given case, in the light of the proviso to sub-Section (1) of Section 157, the police officer has the option of not investigating a case if an information, as to the commission of any offence, is given against any person by name provided that the case is not of a serious nature or if it appears to the Officer-in-Charge of the police station that there is no sufficient ground for entering on an „investigation‟ into the case. Section 158 contemplates sending to the Magistrate a report, as envisaged in Section 157, through such superior police officer as the State Government may, by general or special order, appoint in that behalf, and such superior police officer has the power to give such instruction as he thinks fit and such instruction shall also be transmitted to the Magistrate along with the report. 

Notwithstanding, however, the fact that Section 157 empowers the police not to investigate a case, the Magistrate, on receiving the report, as contemplated in Section 157 read with Section 158, has the power to direct „investigation‟ or, if he thinks fit, at once, proceed or depute any Magistrate, subordinate to him, to hold preliminary inquiry or, otherwise, to dispose of the case in the manner as provided in the Code. 

What the officer-in-charge of a police station is required to do, on completion of the „investigation‟, is set out in Section 173. Sub-section (2)(i) of Section 173 provides that as soon as an „investigation‟ is completed, the officer-in-charge of the police station shall forward to the Magistrate, empowered to take „cognizance‟ of the offence on a police report, a report, in the form prescribed by the State Government, setting out various particulars including whether, in the opinion of the officer, any offence appears to have been committed and, if so, by whom. 

What is, now, of utmost importance to note is that Sub-section (2)(ii) of Section 173 states that the officer shall also communicate, in such manner as may be prescribed by the State Government, to the person, if any, by whom the information, relating to the commission of the offence was first given, as to what action had been taken by him. Sub-Section (1) of Section 190, then, proceeds to enact that any Magistrate of the First Class and any Magistrate of the Second Class, specially empowered in this behalf under sub-section (2) of Section 190, may take „cognizance‟ of  any offence: (a) upon receiving a „complaint‟ of facts, which constitute such offence, or (b) upon a „police report‟ of such facts, or (c) upon „information‟ received from any person, other than a police officer, or upon his „own knowledge‟, that such offence has been committed. We are concerned, in this case, only with clause (b), because the question, which we are required to examine and determine, before we proceed further, is: whether a Magistrate is bound to issue notice to the first informant or to the injured or to any relative of the deceased or de facto complainant, when the Magistrate is considering the police report submitted under Section 173(2). IS A MAGISTRATE BOUND TO ISSUE NOTICE TO THE FIRST INFORMANT OR TO THE INJURED OR TO ANY RELATIVE OF THE DECEASED OR DE FACTO COMPLAINANT, WHEN THE MAGISTRATE IS CONSIDERING THE POLICE REPORT SUBMITTED UNDER SECTION 173(2) 
While considering the above aspect of the case, it needs to be recalled that the Supreme Court in, Bhagwant Singh v. Commr. of Police, reported in (1985) 2 SCC 537, has pointed out that when an informant lodges first information report with the officer-in-charge of a police station, he does not fade away with the lodging of the first information report; rather, he is very much concerned with what action is initiated by the officer-in-charge of the police station on the basis of the first information report lodged by him. No sooner he lodges the first information report, a copy thereof has to be supplied to him, free of cost, under sub-section (2) of Section 154. If, notwithstanding the first information report, the officer-in-charge of a police station decides not to investigate the case on the ground that there is no sufficient ground for entering on an „investigation‟, he is required, under sub-section (2) of Section 157, to notify to the informant the fact that he is not going to investigate the case or cause it to be investigated. This apart, the officer-in-charge of a police station is obligated, under Sub-Section (2)(ii) of Section 173, to communicate to the  informant as to what the „investigation‟, conducted by the police, has revealed. Furthermore, the officer-in-charge of the police station is also required to supply to the informant a copy of the report, which he has forwarded to the Magistrate under Section 173 (2)(i). 66. The question, therefore, is as to why action taken by the officer-in-charge of a police station, on the first information report, is required to be communicated to the informant along with the report, which is forwarded to the Magistrate under Sub-Section (2)(i) of Section 173. The reason is obvious and the reason, as pointed out in Bhagwant Singh (supra), is that the informant, who sets the machinery of „investigation‟ into motion by filing the first information report, must know what is the result of the „investigation‟ initiated on the basis of the first information report, which he had lodged. The informant having taken the initiative of lodging the first information report with a view to initiating „investigation‟ by the police for the purpose of ascertaining whether any offence has been committed and, if so, by whom, he becomes vitally interested in the result of the „investigation‟ and, hence, the law requires that the action, taken by the officer-in-charge of a police station, on the first information, report should be communicated to the informant. More importantly, even the report, forwarded by such an officer to the Magistrate under Clause (i) of Sub-Section (2) of Section 173, is required to be supplied, under the provisions of Clause (ii) of Sub-Section (2) of Section 173, to the informant by the officer concerned. [See Bhagwant Singh v. Commr. of Police, (1985) 2 SCC 537, at page 542]. 

Now, when the report, forwarded, under Clause (i) of Sub-Section (2) of Section 173, by the officer-in-charge of a police station to the Magistrate, comes up for consideration by the Magistrate, one of two different situations may, as pointed out in Bhagwant Singh (supra), arise. The report may conclude that an offence appears to have been committed by a particular person or persons and, in such a case, the Magistrate may do one of three things: (i) he may accept the report and take „cognizance‟ of the offence or offences, as the case may be, and issue process or (ii) he may disagree with the report and drop the proceeding or (iii) he may direct „further investigation‟ under sub-section (3) of Section 156 and require the police to submit a further report. The report, submitted under Section 173(2)(i), may, on the other hand, state that, in the opinion of the police, no offence appears to have been committed and when such a report is made, the Magistrate, according to the Supreme Court, in Bhagwant Singh (supra), has, once again, the option to adopt one of three courses: (i) he may accept the report and drop the proceeding, or (ii) he may disagree with the report and, taking the view that there is sufficient ground for proceeding further, take „cognizance‟ of the offence or offences, as the case may be, and issue process, or (iii) he may direct „further investigation‟ to be made by the police under sub-section (3) of Section 156. 

Where, in either of the two situations, as described above, the Magistrate decides to take „cognizance‟ of offence(s) and to issue process(es), the informant is not, ordinarily, prejudicially affected nor can the injured or, in case of death, any relative of the deceased, may really feel aggrieved, because cognizance of the offence is taken by the Magistrate and it is decided by the Magistrate that the case shall proceed. If, however, the Magistrate decides that there is no sufficient ground for proceeding further and drops the proceeding or takes the view that though there is sufficient ground for proceeding against some, but there is no sufficient ground for proceeding against others named and mentioned in the first information report, the informant, as noted in Bhagwant Singh (supra), would certainly be prejudiced, because the first information report, lodged by him, would have failed in its purpose, wholly or in part. Moreover, when the interest of the informant, in prompt and effective action being taken on the first information report lodged by him, is clearly recognized by the provisions contained in sub-section (2) of Section 154, sub-section (2) of Section 157 and sub-section (2)(ii) of Section 173, it must be presumed that the informant would equally be interested in seeing that the Magistrate takes „cognizance‟ of the offence (s) and issues process(es) against all those, who may have been named by him in the first information report, because that would be culmination of the first information report lodged by him. The case of Rosendra Chandra Das (supra), which Mr. Bhowmik has relied upon, throws some light on this aspect of law inasmuch as it was a case, wherein the informant had named, in the FIR, as many as four persons as accused involved in the commission of offences under Sections 120(B)/304(B)/436/34 IPC and when the police, upon investigation, submitted report (that is, charge-sheet), under Section 173(2)(i), against one of the persons named as accused in the FIR, the High Court held that the learned Sub-Divisional Judicial Magistrate ought not to have accepted such a charge sheet without giving the informant a notice to have his say as to why the report, so submitted by police, be not accepted. 

There can, therefore, be no doubt, as held in Bhagwant Singh (supra), that when, on a consideration of the report made by the officer-in-charge of a police station under sub-section (2)(i) of Section 173, the Magistrate is not inclined to take „cognizance‟ of the offence and issue process, the informant must be given an opportunity of being heard so that he can make his submissions to persuade the Magistrate to take „cognizance‟ of the offence or the offences, as the case may be, and issue process or processes. 

It has been further clarified and authoritatively held, in Bhagwant Singh (supra), that in a case, where the Magistrate, to whom a report is forwarded under sub-section (2)(i) of Section 173, decides not to take „cognizance‟ of the offence and to drop the proceeding or takes the view that there is no sufficient ground for proceeding against some of the persons mentioned in the first information report, the Magistrate must give notice to the informant and provide him an opportunity to be heard at the time of consideration of the report as to why the Magistrate shall take cognizance of offence and proceed against only some of the persons, but not against all those, who may have been named as offenders in the first information report. 
What logically follows from the above discussion is that if there is a first information report, which does not disclose the name of the offender, even then the informant must be informed by the police of the result of the „investigation‟ and it is the duty of the Magistrate to ensure that a copy of the report, which a police officer submits to the Magistrate, on completion of „investigation‟, is given to the informant so that he may have his say in the matter. 
DISTINCTION BETWEEN INVESTIGATION DIRECTED UNDER SECTION 156(3) VIS-À-VIS SECTION 202 : 

It is appropriate, at this stage, to dilate upon the Magistrate’s power to direct „investigation‟ under Section 156(3) vis-a-vis his power to direct „investigation‟ under Section 202. This, in turn, brings us to the question as to what taking of „cognizance‟, within the scheme of the Code, means, when a Magistrate can take „cognizance‟ of an offence, or, when can a Magistrate be said to have taken „cognizance‟ of an offence? While considering these aspects of law, it is necessary to bear in mind that „cognizance‟ has not been defined under the Code. The word „cognizance‟ really indicates the point, when a Magistrate or a Judge first takes judicial notice of an offence. It also deserves to be borne in mind that „cognizance‟ is taken of offence(s) and not of person(s) accused of such offences. 
A patient reading of Sub-Section (1) of Section 190 of the Code clearly shows, as already indicated above, that a Magistrate can take „cognizance‟ of an offence in three different modes, namely, (a) upon receipt of a „complaint‟ of facts, which constitute such offence, (b) upon a „police report‟ of such facts and (c) upon „information‟ received from any person other than a police officer or, upon his own „knowledge‟ that such offence has been committed. 

A careful reading of Section 200 of the Code makes it clear that a Magistrate, taking „cognizance‟ of an offence on a complaint, shall examine, upon oath, the complainant and the witnesses present, if any, and the substance of such examination shall be reduced to writing and shall be signed by the complainant and the witnesses and also by the Magistrate. Such examination can be dispensed with under two contingencies, namely, (a) if a public servant, acting or purporting to act in the discharge of his official duties, or a Court has made the complaint, or (b) if the Magistrate makes over the case for inquiry or trial to another Magistrate under Section 192. 

A careful analysis of the provisions of Section 190 of the Code read with Section 200 thereof clearly reveals that what Section 200 of the Code really lays down is the procedure as to what a Magistrate shall do, when he takes „cognizance‟ of an offence on receiving a complaint of the facts, which constitute such offence. This, in turn, clearly reveals that taking of „cognizance‟ must precede examination of the complainant under Section 200 of the Code. [See Pradyut Kr. Das –vs- Ajit Borah, reported in 2006 (2) GLT 574 ]. 76. Broadly speaking, when, on receiving a complaint, the Magistrate applies his mind for the purpose of proceeding under Section 200 and the succeeding Sections in Chapter XV of the Code, he is said to have taken „cognizance‟ of the offence within the meaning of Section 190(1)(a). If, instead of proceeding under Chapter XV, he has, in the judicial exercise of his discretion, taken action of some other kind, such as, issued a search warrant for the purpose of „investigation‟, or ordered „investigation‟ by the police under Section 156(3), he cannot be said to have taken „cognizance‟ of any offence. (See Devarapalli Lakshminarayana Reddy and others v. Narayana Reddy and others, reported in AIR 1976 SC 1672). 
Thus, whether the Magistrate has or has not taken „cognizance‟ of an offence will depend on the circumstances of the particular case including the mode in which the case is sought to be instituted and the nature of the preliminary action, if any, taken by the Magistrate. 

In short, in the light of the decision in Superintendent & Remembrancer of Legal Affairs, West Bengal Vs Abani Kumar Banerji (AIR 1950 Cal 437) approved in RR Chari Vs, The State of Uttar Pradesh, reported in (1951) SCR 312, and in view of what Devarapalli  Lakshminarayana Reddy (supra) lays down, it is abundantly clear that when a Magistrate applies his mind to the contents of a complaint for the purpose of proceeding in accordance with the subsequent provisions of the Code, particularly, Section 200 thereof, he can be said to have taken „cognizance‟. When, however, the Magistrate applies his mind not for the purpose of proceeding under Chapter XV of the Code, but for taking action of some other kind, such as, ordering „investigation‟ under Section 156(3) or directing issuance of search warrant, he cannot be said to have taken „cognizance‟ of the offence. 
What surfaces from the discussions held above is that the scheme of the Code is that when a complaint is presented before a Magistrate, he can either direct an „investigation‟, in terms of Sub-Section (3) of Section 156 of the Code, or he may decide to proceed with the complaint. If he decides to proceed with the complaint by taking „cognizance‟ of the offence(s), which the complaint discloses, he shall, for this purpose, take steps in terms of Section 200 of the Code by examining the complainant. If the Magistrate, on receipt of the complaint, takes no steps to indicate that the Magistrate wanted to proceed in terms of Section 200 of the Code and sends the complaint to the police for „investigation‟, it will be indicative of the fact that the Magistrate has not taken „cognizance‟. Thus, in the later case, there will be no impediment, on the part of the Magistrate, to take „cognizance‟ of the offence if and when the police, on „investigation‟ carried out, submit a report, in this regard, in terms of Section 190(b). The act of sending of the „complaint‟ to police for „investigation‟ is really at a „pre-cognizance‟ stage. 

When, however, a Magistrate, instead of sending the „complaint‟ for „investigation‟ to the police, decides to proceed or proceeds under 
Section 200 of the Code, the Magistrate shall be deemed to have, unless shown otherwise, taken „cognizance‟ of the offence, for, the Magistrate cannot proceed to record the complainant’s statement under Section 200 without taking „cognizance‟. The act of proceeding with the examination of the complainant under Section 200 will, thus, be indicative of the fact that the Magistrate has taken „cognizance‟ of the offence and has decided to proceed accordingly. It is for this reason that when the Magistrate, after recording statement of the complainant and his witnesses, if any, present, decides to hold inquiry under Section 202 of the Code, he cannot, thereafter, send, for „investigation‟, a complaint, which discloses commission of offence, which is exclusively triable by Court of Session. The act of sending the complaint for „investigation‟ after recording of statement of the complainant and/or the witness and/or after holding inquiry under Section 202 of the Code is a stage, which may be called the „post-cognizance‟ stage. If the distinction between „pre-cognizance‟ stage and „post-cognizance‟ stage is borne in mind, there will be no difficulty in appreciating that when a Magistrate, instead of sending the complaint for „investigation‟, decides to proceed under Section 200 and records the statement of the complainant and his witnesses, the Magistrate shall be treated to have taken „cognizance‟ of the offence disclosed by the complaint, for, as already indicated above, he cannot proceed to record the statement of the complainant under Section 200 without taking „cognizance‟. 

What may, thus, be summarized is that when a Magistrate applies his mind to the contents of the complaint and decides to proceed in the manner as indicated in the subsequent provisions of the Code, namely, Chapter XV and, particularly, Section 200 of the Code, he can be said to have taken „cognizance‟. In other words, it is only upon taking of „cognizance‟ of an offence that it is open to Magistrate to examine the complainant on oath under Sub-Section (1) of Section 200 and also complainant’s witnesses present, if any. The proviso to Section 200 makes it abundantly clear that the examination of the complainant and his witnesses is not necessary, when the complaint is made, in writing, by a public servant or the Magistrate makes over the case for inquiry and trial by another Magistrate under Section 192 of the Code. If a Magistrate takes „cognizance‟ of an offence, he must (i) examine, on oath, the complainant, though the complaint may be in writing, and the witnesses present, if any, and (ii) reduce the substance of such examination to writing. By examining the complainant and the witnesses present, if any, what the Magistrate essentially does is to determine as to whether there are sufficient grounds for proceeding against the accused. If the Magistrate is of the opinion, on examining the complainant and his witnesses under Section 200, that there are sufficient grounds for proceeding against the accused, he can issue process in terms of Section 204 of the Code. If, on examining the complainant and his witnesses under Section 200, the Magistrate is of the view that the allegations made against the accused need to be inquired into or investigated, he may, in terms of Section 202, either inquire into the case himself or direct an „investigation‟ to be made by a police officer or by such other persons as he thinks fit. 

What is, now, important to note is that the ‘inquiry‟ or „investigation‟, which a Magistrate directs, in exercise of power under Section 200, is really for the purpose of determining as to whether there is sufficient grounds for proceeding or not. If the Magistrate chooses to hold the inquiry himself 
under Section 202 of the Code, this inquiry may result either, as already mentioned above, issuance of processes against the accused under Section 204 or dismissal thereof under Section 203, for, Section 203 makes it clear that if, upon considering the statements on oath, if any, of the complainant and his witnesses and the result of the inquiry or „investigation‟, if any, under Section 202, the Magistrate is of the opinion that sufficient grounds do not exist for proceeding further, it is obligatory on him to dismiss the complaint, though while dismissing the complaint, the Magistrate is duty bound to record reasons for so doing. 
One may reiterate that when, after examining the complainant and the witnesses, if present, in terms of Section 200, the Magistrate finds that there exists some materials against the accused, but the same are insufficient for issuance of process, the appropriate statutory mechanism is engrafted under Section 202, which empowers the Magistrate to either direct „investigation‟ or inquire into the case himself to decide if the process deserves to be issued against the accused. 
Imperative it is to point out that the power conferred on a Magistrate to direct „investigation‟ under Section 156(3) is quite different from the power given to him to direct „investigation‟ under Section 202(1). The power, so conferred, is resorted to in two distinct and different spheres at two different stages envisaged under the Code. The Code, it is pertinent to reiterate, has made distinction between „pre-cognizance‟ and „post-cognizance‟ stage. While Section 156(3) deals with Magistrate’s powers to direct „investigation‟ at „pre-cognizance‟ stage, Section 202 empowers the Magistrate to direct „investigation‟ by police at „post-cognizance‟ stage. 
What is, now, necessary to note is that an „investigation‟, which is directed, under Section 202(1), is really aimed at helping a Magistrate, determine if process needs to be issued or not. The „investigation‟, which Section 202(1) conceives, is, therefore, materially different from the „investigation‟, which is ordered under Section 156(3). Thus, it is clear that when an order is passed under Section 156(3), a police officer has all the powers of „investigation‟, which he, otherwise, has in a cognizable case and the report, which he submits on completion of such an „investigation‟, is a ‘police report’ within the meaning of the provisions of Section 173(2)(i) read with Section 2 (r); but when an „investigation‟ is directed under Section 202(1), the report of the „investigation‟, which the police officer may submit, is merely to enable the Magistrate to make up his mind whether the complaint needs to be dismissed or process needs to be issued. If the Magistrate dismisses the complaint, it is in exercise of his powers under Section 203. If he issues process, it is in exercise of his powers under Section 204. 

The proviso to sub-Section (1) of Section 202 contemplates, again, two situations, where a Magistrate cannot direct „investigation‟, even for the limited purpose of enabling him to make up his mind if the complaint needs to be dismissed or process needs to be issued. These two exceptions are : (i) when the Magistrate, on taking „cognizance‟ of an offence and having examined the complainant and the witnesses, if any, present, finds that the offence, complained of, is in respect of an offence, which is triable exclusively by a Court of Session or (ii) where the complainant and the witnesses, if any, have not been examined unless the complaint is one, which has been made by a Court. I may also point out that by virtue of the Act of 25 of 2005, which has introduced some 
amendments to Section 202, an inquiry, under Section 202(1), is, with effect from 23-06-2006, necessary if the accused is residing at a place beyond the area in which the Magistrate exercises his jurisdiction. This amendment has been made in order to enable the Magistrate determine if the complaint against a person, who resides outside the territorial jurisdiction of the Magistrate, is not one, which is frivolous. 
Having clarified the nature of „investigation‟, which a Magistrate may direct, in exercise of his power under Section 156(3) vis-à-vis Section 202(1), it is also imperative to point out that the report, which a police officer, on completion of „investigation‟, submits in terms of the provisions of Section 173(2) and which is defined by Section 2(r) as the police report, the Magistrate may, in terms of Clause (b) of Section 190(1) of the Code, take „cognizance‟ if the police report discloses commission of an offence. The Magistrate, in such a case, may also, instead of taking „cognizance‟, direct, in the light of what has been held in Bhagwant Singh (supra), „further investigation‟. To put it a little differently, it is within the powers of the Magistrate not to accept a police report furnished to him in terms of Section 173(2) and it is open to him to direct the police to carry out „further investigation‟ in the matter. „Further investigation‟ can, therefore, be directed not necessarily after the police report has been accepted and ‘cognizance‟ taken, but even before ‘cognizance‟ is taken, it is permissible in law for the Magistrate to direct „further investigation‟ if he, for reasons to be recorded, in writing, does not accept the police report, which, on completion of „investigation‟, is submitted by the police to the Magistrate. 

Notwithstanding the fact that we have already indicated above that it is possible for a Magistrate to accept a police report submitted to him on completion of „investigation‟ by police in terms of the provisions of Section 173(2) and direct, in the light of the decision in Bhagwant Singh (supra), further „investigation‟, we may, now, turn to examine the other situations or circumstances, when the Code recognizes the Magistrate’s power to direct further „investigation‟. In other words, apart from having power to direct „further investigation‟ under Section 156(3), i.e., at pre-cognizance stage, we are, now, required to determine as to whether a Magistrate has the power to direct „further investigation‟ after he has accepted the police report given to him under Section 173(2) and if it is so, what may be the circumstances, whereunder such „further investigation‟ may be directed. WHEN CAN A MAGISTRATE DIRECT FURTHER INVESTIGATION AND LIMITATION ON SUCH POWER : 
The questions, raised above, bring us, in turn, to the most elementary question as to what is an „investigation‟? The pivotal question, however, remains as to what a „further investigation‟ is? The quest for an answer to this question brings us to yet another crucial question and the crucial question is: What is ‘re-investigation‟ and how does „re-investigation‟ differ from ‘further „investigation‟? DISTINCTION BETWEEN FURTHER INVESTIGATION AND RE-INVESTIGATION : 
 ‘Investigation’, it may be noted, has been defined in Section 2(h) of the Code. The Supreme Court, in H.N. Rishbud Vs. State of Delhi (AIR 1955 SC 196), dealt with the definition of ‘investigation’ under the Code of Criminal Procedure, 1898, which is same as under Section 2(h) of the new Code, and, upon analyzing the provisions of Chapter IV of the that Code (which corresponds to Chapter XII of the new Code) described ‘investigation’ thus:  
“……………under the Code „investigation‟ consists generally of the following steps: (1) Proceeding to the spot, (2) Ascertainment of the facts and circumstances of the case, (3) Discovery and arrest of the suspected offender, (4) Collection of evidence relating to the commission of the offence which may consist of (a) the examination of various persons (including the accused) and the reduction of their statements into writing, if the officer thinks fit, (b) the search of places or seizure of things considered necessary for the „investigation‟ and to be produced at the trial, and (5) Information of the opinion as to whether on the material collected there is a case to place the accused before a Magistrate for trial and if so taking the necessary steps for the same by the filing of charge-sheet under Section 173.” 
Before proceeding further, what needs to be noted is that on completion of „investigation‟, when police submits report, in terms of Section 173(2)(i), informing the Magistrate that no incriminating material has been found against the person named as an accused in the FIR or that the materials, unearthed during „investigation‟, are inadequate to warrant prosecution of the person named as accused in the FIR, such a report is popularly known as ‘final report‟; whereas a report, which the police submits, in terms of the provisions of Section 173(2)(i), stating to the effect that materials, warranting prosecution of all or of some of the persons, named in the FIR, have been unearthed on „investigation‟, such a report, suggesting prosecution of any person, as an accused, is commonly known as ‘charge-sheet‟. 
On completion of „investigation‟, conducted by police or any other agency, when either no incriminating material is found against a person or the „investigation‟, so conducted, is unsatisfactory or improper and, in such a case, when an „investigation‟ is directed or commenced by an agency, which is not only distinct and different from the agency, which had conducted the earlier „investigation‟, but is also an agency, which is under the control of an authority, other than the one, which had control over the agency, which had conducted the earlier „investigation‟, it becomes a case of ‘re-investigation‟. Say, for instance, when an „investigation‟, conducted by the local police, has resulted into submission of final report or charge-sheet and some allegations are made that the „investigation‟ conducted was not proper or mala fide and when, in such a situation, the State Government entrusts the case for ‘investigation’ to its any other or superior agency, such as, Criminal Investigation Department (in short, ‘the CID’), such an „investigation‟ can be regarded as ‘further investigation’ and not „re-investigation‟, for, the police and the CID come under one and the same Government. However, on completion of „investigation‟ by the local police or the CID or without completion thereof, an „investigation‟ is commenced by an agency, say for instance by the Central Bureau of Investigation (i.e., CBI), which comes under an authority, which is distinct and different from the State Government, it becomes a case of „re-investigation‟. (See State of Andhra Pradesh Vs. A.S. Peter, reported in (2008) 2 SCC 383). 

What is also important to bear in mind is that a „further investigation‟ is neither ‘fresh investigation‟ nor it is „re-investigation‟. A „further investigation‟ really means an additional „investigation‟, for, it is a continuation of the earlier „investigation‟ and not a ‘fresh‟ or „re-investigation‟, which starts ab initio, though the materials, which may have surfaced and unearthed during earlier „investigation‟ may be taken into account by the officer or the investigating agency conducting „re-investigation‟. Distinction between ‘fresh investigation‟ and „re-investigation‟, on the one hand, and ‘further investigation’, on the other, has been dealt with, and succinctly described, in A. Chandrasekhar Vs. State of Kerala, reported in (1998) 5 SCC 223, wherein an „investigation‟ was conducted by the CBI, but the State withdrew its consent given 
earlier for „investigation‟ of the case by the CBI. The question arose as to whether withdrawal of consent by the State is permissible? This question was answered in the negative. While holding that the „investigation‟ must be directed to be completed by the CBI, the Supreme Court drew the distinction between „re-investigation‟ and fresh „investigation‟ in the following words: “24. From a plain reading of the above section it is evident that even after submission of police report under sub-section (2) on completion of „investigation‟, the police has a right of “further” „investigation‟ under sub-section (8) but not “fresh „investigation‟” or “„re-investigation‟”. That the Government of Kerala was also conscious of this position is evident from the fact that though initially it stated in the Explanatory Note of their notification dated 27-6-1996 (quoted earlier) that the consent was being withdrawn in public interest to order a “„re-investigation‟” of the case by a special team of State police officers, in the amendatory notification (quoted earlier) it made it clear that they wanted a “„further investigation‟ of the case” instead of “„re-investigation‟ of the case”. The dictionary meaning of “further” (when used as an adjective) is “additional; more; supplemental”. “Further” „investigation‟ therefore is the continuation of the earlier „investigation‟ and not a fresh „investigation‟ or „re-investigation‟ to be started ab initio wiping out the earlier „investigation‟ altogether. In drawing this conclusion we have also drawn inspiration from the fact that sub-section (8) clearly envisages that on completion of „further investigation‟ the investigating agency has to forward to the Magistrate a “further” report or reports — and not fresh report or reports — regarding the “further” evidence obtained during such „investigation‟. Once it is accepted — and it has got to be accepted in view of the judgment in Kazi Lhendup Dorji — that an „investigation‟ undertaken by CBI pursuant to a consent granted under Section 6 of the Act is to be completed, notwithstanding withdrawal of the consent, and that “further „investigation‟” is a continuation of such „investigation‟ which culminates in a further police report under sub-section (8) of Section 173, it necessarily means that withdrawal of consent in the instant case would not entitle the State Police, to further investigate into the case. To put it differently, if any „further investigation‟ is to be made it is the CBI alone which can do so, for it was entrusted to investigate into the case by the State Government. Resultantly, the notification issued withdrawing the consent to enable the State Police to further investigate into the case is patently invalid and unsustainable in law. In view of this finding of ours we need not go into the questions, whether Section 21 of the General Clauses Act applies to the consent given under Section 6 of the Act and whether consent given for investigating into Crime No. 246 of 1994 was redundant in view of the general consent earlier given by the State of Kerala.” [Emphasis added]. 
In State of Andhra Pradesh Vs. A.S. Peter, reported in (2008) 2 SCC 383, it was pointed out that it was not correct to contend that „investigation‟, when handed over to the CID, was an „investigation‟ by a different agency, for, points out the Supreme Court, in A.S. Peter (supra), the CID is a part of the investigating authorities of the same State and it was, therefore, permissible for the higher authority of the State to direct „further investigation‟ by the CID. Reliance, in this regard, has been placed by the Supreme Court, in A.S. Peter (supra) at para 13, on the case of State of Bihar Vs. J.A.C. Saldanha, reported in (1980) 1 SCC 554. The relevant observations, at para 13, in A.S. Peter (supra), read: “13. This aspect of the matter is covered by a decision of this Court in State of Bihar Vs. JAC Saldanha wherein it was held: „19…….This provision does not in any way effect the power of the investigating officer to further investigate the case even after submission of the report as provided in Section 173(8). Therefore, the High Court was in error in holding that the State Government in exercise of the power of superintendence under Section 3 of the Act lacked the power to direct „further investigation‟ into the case. In reaching this conclusion we have kept out of consideration the provision contained in Section 156(2) that an „investigation‟ by an officer in charge of a police station, which expression includes police officer superior in rank to each officer, cannot be questioned on the ground that such investigating officer had no jurisdiction to carry on the „investigation‟; otherwise that provision would have been a short answer to the contention raised on behalf of the respondent No.1.” 
What emerges from the above discussion is that a „further investigation‟ is nothing but continuation of the earlier investigation; whereas, a ‘re-investigation‟ or a „fresh investigation‟ would be an investigation, which would be ab initio in nature wiping out the earlier investigation altogether. In other words, a „further investigation‟ is the continuation of the earlier investigation, which commences by virtue of the provisions of Section 173 (8) CrPC and culminates into such further „police report(s)‟ as the police or the investigating agency may submit. In short, while „further investigation‟ results into filing of further or additional „police report‟ under Section 173(8), „re-investigation‟ or „fresh investigation‟ results into „police report(s)‟ as envisaged by Section 173(2) CrPC. 
Considering the fact that this present revisional application arises out of the present petitioner’s application, made in the learned Magistrate Court, for sake of argument, seeking a direction for „further investigation‟ to be issued to the police, it is necessary to trace out, in brief, how the law on the concept of „further investigation‟ has developed in India. This is, to our mind, necessary for the purpose of determining as to how far the judicial pronouncements, rendered on this aspect of law, has developed and taken shape. 
WHEN CAN FURTHER INVESTIGATION BE CONDUCTED BY POLICE AND CONSTRAINTS, IF ANY, ON THE POWER OF THE POLICE TO CONDUCT FURTHER INVESTIGATION : 
While considering the above aspect of this appeal, it needs to be noted that before coming into force of the Code of Criminal Procedure, 1973, there was no specific provision in the Code of Criminal Procedure, 1898, authorizing or empowering the police to conduct ‘further investigation’. There was, therefore, difference of opinion on this aspect of law in the pronouncements of various High Courts. On the suggestion of the Law Commission, provisions have been made in the Code of Criminal Procedure, 1973, empowering statutorily the police to conduct „further investigation‟ by incorporating Section 173(8), which reads: 
“Nothing in this section shall be deemed to preclude „further investigation‟ in respect of an offence after a report under sub-section (2) has been forwarded to the Magistrate and, where upon such „investigation‟, the officer in charge of the police station obtains further evidence, oral or documentary, he shall forward to the Magistrate a further report or reports regarding such evidence in the form prescribed; and the provisions of sub-sections (2) to (6) shall, as far as may be, apply in relation to such report or reports as they apply in relation to a report forwarded under sub-section (2).” 

Though there was no express provision — like Sub-Section(8) of Section 173 of the new Code — statutorily empowering the police to conduct „further investigation‟ into an offence in respect whereof, a charge-sheet had already been filed and „cognizance‟ had already been taken under Section 190(1)(b), existence of such a power was recognized, in respect of cases covered by the old Code, in Ram Lal Narang Vs. State, Delhi Administration (AIR 1979 SC 1791), wherein the Supreme Court, observed, at para 22, as follows: “22. As observed by us earlier, there was no provision in the Cr.PC., 1898 which, expressly or by necessary implication, barred the right of the police to further investigate after cognizance of the case had been taken by the Magistrate. 
Neither Section 173 nor Section 190 lead us to hold that the power of the police to further investigate was exhausted by the Magistrate taking cognizance of the offence. Practice, convenience and preponderance of authority, permitted repeated „investigation‟s on discovery of fresh facts. In our view, notwithstanding that a Magistrate had taken cognizance of the offence upon a police report submitted under Section 173 of the 1898 Code, the right of the police to further investigate was not exhausted and the police could exercise such right as often as necessary when fresh information came to light. 
Where the police desired to make a further „investigation‟, the police could express their regard and respect for the court by seeking its formal permission to make further „investigation‟.” [Emphasis is supplied] 
Illustrating the situations, which may warrant „further investigation‟ by police, and the procedure, which the Court may have to follow on receipt of supplemental report of such „further investigation‟, the Supreme Court, in Ram Lal Narang (supra), observed, at para 21, as follows: 

“21. Anyone acquainted with the day-to-day working of the criminal courts will be alive to the practical necessity of the police possessing the power to make „further investigation‟ and submit a supplemental report. It is in the interests of both the prosecution and the defence that the police should have such power. It is easy to visualise a case where fresh material may come to light which would implicate persons not previously accused or absolve persons already accused. When it comes to the notice of the investigating agency that a person already accused of an offence has a good alibi, is it not the duty of that agency to investigate the genuineness of the plea of alibi and submit a report to the Magistrate? After all the investigating agency has greater resources at its command than a private individual.  
Similarly, where the involvement of persons who are not already accused comes to the notice of the investigating agency, the investigating agency cannot keep quiet and refuse to investigate the fresh information. It is their duty to investigate and submit a report to the Magistrate upon the involvement of the other persons. 
In either case, it is for the Magistrate to decide upon his future course of action depending upon the stage at which the case is before him. If he has already taken cognizance of the offence, but has not proceeded with the enquiry or trial, he may direct the issue of process to persons freshly discovered to be involved and deal with all the accused in a single enquiry or trial. If the case of which he has previously taken cognizance has already proceeded to some extent, he may take fresh cognizance of the offence disclosed against the newly involved accused and proceed with the case as a separate case. What action a Magistrate is to take in accordance with the provisions of the CrPC in such situations is a matter best left to the discretion of the Magistrate.” [Emphasis is added] 
In the light of what have been observed and held in Ram Lal Narang (supra), it becomes crystal clear that a „further investigation‟ is not necessarily aimed at finding out materials against the accused. A „further investigation‟ may subserve the interest of the prosecution and, at times, even of the defence. There may be fresh materials, which may, on coming to light, necessitate „further investigation‟ either for strengthening the case against the accused or for exonerating him. 
Coupled with the above, what also needs to be noted is that in Ram Lal Narang (supra), the Court had observed that “…………it would, ordinarily, be desirable that the police should inform the court and seek formal permission to make „further investigation‟ when fresh facts come into light.” 

The word ‘ordinarily’, appearing in the observations, made in Ram Lal Narang (supra), clearly indicates that in all cases and in all circumstances, it is not necessary for the police to obtain formal permission from the Magistrate to conduct ‘further investigation’, for, Sub- Section (8) of Section 173 gives statutory power to the police to conduct ‘further investigation’. 
Exceedingly important, therefore, it is to recognize and bear it in mind, while considering the scope of „further investigation‟ in the realm of Section 173(8), is that long before Section 173(8) came to be introduced by way of amendment of the Code, the right and duty of the police to register every information relating to the commission of a cognizable offence and also their statutory right and duty to investigate into such information were recognized to be not circumscribed by any power of superintendence or interference by the Magistrate so far as the cognizable offences are concerned. A reference, in this regard, may be made to the case of King Emperor v. Khwaja Nazir Ahmed, (AIR 1945 PC 18), wherein the Privy Council observed as follows: "Just as it is essential that every one accused of a crime should have free access to a Court of justice, so that he may be duly acquitted if found not guilty of the offence with which he is charged, so it is of the utmost importance that the judiciary should not interfere with the police in matters which are within their province and into which the law imposes on them the duty of inquiry. In India, as has been shown, there is a statutory right on the part of the police to investigate the circumstances of an alleged cognizable crime without requiring any authority from the judicial authorities, and it would, as their Lordships think, be an unfortunate result if it should be held possible to interfere with those statutory rules by an exercise of the inherent jurisdiction of the Court. The functions of the judiciary and the police are complementary, not overlapping, and the combination of individual liberty with a due observance of law and order is only to be obtained by leaving each to exercise its own function, always, of course, subject to the right of the Courts, to intervene in an appropriate case when moved under Section 491 of the Criminal Procedure Code to give directions in the nature of Habeas Corpus. In such a case as the present, however, the Court's function begin when a charge is preferred before it and not until then....... In the present case, the police have under Sections 154 and 156 of the Criminal Procedure Code, a statutory right to investigate a cognizable offence without requiring the sanction of the Court..........”  
Correctly, therefore, points out Mr. Kabir, that as far back as in Abhinandan Jha and others vs. Dinesh Mishra (AIR 1968 SC 117), the Supreme Court had held that the Magistrate could not direct the course of ‘investigation‟ and had no power to direct the police to submit a charge sheet, when the police had submitted a „final report‟ stating that no case was made out for sending the accused to trial. In such circumstances, the Magistrate’s role remained, if so required, to take „cognizance‟ of the offence. 
The relevant observations, made in Abhinandan Jha and others (supra), read as under: “19. ……The functions of the Magistracy and the police, are entirely different, and though, in the circumstances mentioned earlier, the Magistrate may or may not accept the report, and take suitable action, according to law, he cannot certainly infringe (sic. Impinge?) upon the jurisdiction of the police, by compelling them to change their opinion, so as to accord with his view. 20. Therefore, to conclude, there is no power, expressly or impliedly conferred, under the Code, on a Magistrate to call upon the police to submit a charge-sheet, when they have sent a report under section 169 of the Code, that there is no case made out for sending up an accused for trial.” 

No wonder, therefore, that the Supreme Court held, in Ramlal Narang v. State (Delhi Admn.), reported in (1979) 2 SCC 322, that the right and duty of the police is, ordinarily, to submit a report under Section 173(1) of the 1989 Code and it was, then, up to the Magistrate to take or not to take „cognizance‟ of the offence, because there was no provision, in the 1989 Code, allowing the police to conduct „further investigation‟ on fresh facts coming into light. There was, thus, as observed in Ramlal Narang (supra), no express provision prohibiting the police from launching investigation into the fresh facts coming into light after submission of police report or after the Magistrate had taken „cognizance‟ of the offence. The Supreme Court also observed, in Ramlal Narang (supra), that there were differences in the judicial opinion, as regards power of the  police to conduct „further investigation‟, and the Law Commission, accordingly, in its 41st report, recommended that the police shall be given the right to make „further investigation‟ and it is this recommendation, which has come to be embodied in the form of sub-Section (8) of Section 173, which empowers, now, the police to conduct „further investigation‟, but it would, „ordinarily‟, be desirable that the police should inform the Court and seek formal permission to make „further investigation‟, when fresh facts come to light. 
It may, however, be noted that, in the light of the decision, in Ramlal Narang (supra), although the police is free to conduct „further investigation‟ on fresh facts coming to light, the police is, ordinarily, required to obtain formal permission from the Court for the purpose of conducting such „further investigation‟. 
The word, ‘ordinarily’, appearing in the observations, made in Ram Lal Narang (supra), clearly indicate, if we may repeat, that in all cases and in all circumstances, it is not necessary for the police to obtain formal permission from the Magistrate to conduct „further investigation‟, for, sub-Section (8) of Section 173 gives statutory power to the police to conduct „further investigation‟. 
WHETHER FURTHER INVESTIGATION CAN BE CONDUCTED BY POLICE WITHOUT PERMISSION OF COURT : 

While dealing with the question as to whether prior permission from the Magistrate for ‘further investigation’ is always, and in every case or circumstances, necessary, it may be pointed out that in State of Andhra Pradesh Vs. A.S. Peter, reported in (2008) 2 SCC 383, the Supreme Court has made it clear, at para 9, that the law does not mandate taking of prior permission from the Magistrate for „further investigation‟ inasmuch as  conducting a ‘further investigation’, even after filing of charge-sheet, is a statutory right of the police. The Supreme Court has also pointed out, in A.S. Peter (supra), that in a case, where ‘re-investigation’ and not ‘further investigation’ is required to be conducted by police or any other investigating agency, it would require prior permission of the Court. Meaning thereby a further investigation, may be conducted by the police without formally obtaining permission from the Court, no re-investigation is permissible by any investing agency without being formally permitted by the Court. The observations, made, in this regard, in A.S. Peter (supra), read as under: “9. Indisputably, the law does not mandate taking of prior permission from Magistrate for further investigation. Carrying out of a „further investigation‟ even after filing of the charge-sheet is a statutory right of the police. A distinction also exists between „further investigation‟ and reinvestigation. Whereas reinvestigation without prior permission is necessarily forbidden, „further investigation‟ is not.” 
Further explaining the circumstances in which it had been observed, in Ram Lal Narang’s case (supra), that it would be, ordinarily, desirable that the police should inform the Court and seek formal permission to make ‘further investigation’, when fresh facts come to light, the Supreme Court has pointed out and explained, in State of Andhra Pradesh Vs. A.S. Peter, reported in (2008) 2 SCC 383, that Ram Lal Narang (supra) was a case, where two conspiracies were alleged and two investigations were carried out and it is in such circumstances that the Supreme Court, while taking the view that ‘further investigation’ was permissible in law, held that the Magistrate had the discretion in the matter to direct ‘further investigation’ even when he had taken „cognizance‟ of the offence. The relevant observations, appearing in this regard, in A. S. Peter (supra), read as under:  
 “14. In Ram Lal Narang, this Court was concerned with a case where two conspiracies were alleged; one being part of a larger conspiracy. Two investigations were carried out. This Court, while opining that „further investigation‟ is permissible in law, held that the Magistrate has a discretion in the matter to direct further investigation, even if he had taken „cognizance‟ of the offence, stating: *** *** *** *** *** *** 21.…………The criticism that a „further investigation‟ by the police would trench upon the proceeding before the court is really not of very great substance, since whatever the police may do, the final discretion in regard to further action is with the Magistrate. That the final word is with the Magistrate is sufficient safeguard against any excessive use or abuse of the power of the police to make further investigation. We should not, however, be understood to say that the police should ignore the pendency of a proceeding before a court and investigate every fresh fact that comes to light as if no „cognizance‟ had been taken by the Court of any offence. We think that in the interests of the independence of the magistracy and the judiciary, in the interests of the purity of the administration of criminal justice and in the interests of the comity of the various agencies and institutions entrusted with different stages of such administration, it would ordinarily be desirable that the police should inform the court and seek formal permission to make „further investigation‟ when fresh facts come to light.” 
What surfaces from the above discussion is that the Supreme Court, in Ramlal Narang (supra), recognized the police’s power to conduct „further investigation‟ and though such power is, ordinarily, not to be exercised under the superintendence and control of the Magistrate, it was held desirable that the police should inform the Court and seek its formal permission before conducting „further investigation‟. It is also correct, as indicated by Mr. Kabir, that in Bhagwan Samardha Sreepada Vallabha v. Venkata Vishwanandha Maharaj, reported in (1999) CriLJ 3661, the Supreme Court has, once again, made it clear that Section 173(8) recognizes the power of the police to conduct „further investigation‟ and in exercise of this powers, the police can conduct „further investigation‟ even after the Court has taken „cognizance‟ on the basis of the report already submitted to the police, but it would be desirable that the police should inform the Court and seek formal permission to conduct further  investigation. Even before the decision, in Bhagwan Samardha Sreepada Vallabha (supra), was rendered, the Supreme Court, in its decision, in State of Rajasthan v. Aruna Devi, reported in (1995) 1 SCC 1 had recognized that ‘further investigation‟ has legal sanction and it is open to the Magistrate to take „cognizance‟ if a fresh report is submitted. In fact, in Hasanbhai Valibhai Qureshi Vs. State of Gujarat and others, reported in (2004) 5 SCC 347, the Supreme Court goes a step further and clarifies that police has the power to conduct „further investigation‟ de hors any direction from the Court even after the Court has already taken „cognizance‟. The relevant observations made by the Supreme Court, in Hasanbhai Valibhai Qureshi (supra), read as under: “12. Sub-section (8) of Section 173 of the Code permits further investigation and even dehors any direction from the Court as such, it is open to the police to conduct proper investigation, even after the Court took cognizance of any offence on the strength of a police report earlier submitted.” 
Though there is no difficulty in concluding, in the light of the discussions held above, that police can conduct „further investigation‟ on the basis of information received by them and, in this regard, no formal permission from the Magistrate is always and in every case imperative, the question, however, which we, now, need to decide, is : Whether a Court, having taken „cognizance‟ of an offence and upon appearance of the accused, can suo motu direct „further investigation‟? 
The question, posed above, was pointedly raised and specifically answered in Randhir Singh Rana vs. The State of Delhi, reported in (1997) 1 SCC 361. 

In Randhir Singh Rana (supra), the Court took note of the fact that the Code has compartmentalized the powers to be exercised at different  stages of a case, namely, (i) at the time of taking „cognizance‟ , (ii) after „cognizance‟ is taken, (iii) after appearance of the accused and (iv) after commencement of trial on the charges being framed. It was urged, in Randhir Singh Rana (supra), that the power of the Court to direct „further investigation‟, undoubtedly, exists at the first stage (i.e., at the time of taking „cognizance‟), it may exists at the second stage (i.e., after the „cognizance‟ is taken), but no such power exist in the intermediate (i.e., third stage). After taking of „cognizance‟ , when an accused has appeared, pursuant to the process issued against him, what the Court is required to do, at that stage, is to look into the materials, already on record, and either frame charge or discharge the accused depending upon the nature and adequacy of the materials on record and also the relevant provisions of the Code and that at the third stage, it is the power given to the Court, under Section 311, which permits it, on commencement of the trial, to examine any witness, at any stage, before the judgment is pronounced. This contention was upheld by the Court in Randhir Singh Rana (supra) and it was held that a Magistrate, of his own, cannot order „further investigation‟, after an accused, pursuant to the process issued against him, has already appeared in the case. This aspect of the law becomes abundantly clear if one takes note of the observations of the Supreme Court in Randhir Singh Rana (supra). The relevant observations, made by the Supreme Court, in this regard, in Randhir Singh Rana (supra), read as under: 

“11. The aforesaid being the legal position as discernible from the various decisions of this Court and some of the High Courts, we would agree, as presently advised, with Shri Vasdev that within the grey area to which we have referred the Magistrate of his own cannot order for further investigation. As in the present case the learned Magistrate had done so, we set aside his order and direct him to dispose of the case either by framing the charge or discharge the accused on the basis of materials already on record. This will be subject to the caveat that even  if the order be of discharge, „further investigation‟ by the police on its own would be permissible, which could even end in submission of either fresh charge-sheet.” [Emphasis added] 
Turning to Reeta Nag (supra), which, we find, is a decision of paramount importance in the present case and which, according to the learned Amicus Curiae, has not taken the subsequent developments, which have taken place as a result of later decisions of the Supreme Court as regards a Magistrate’s power to direct ‘further investigation‟ on its own motion or at the instance of an informant, de facto complainant or the aggrieved person. 
Let us, therefore, ascertain as to what Reeta Nag (supra) lays down and whether the law laid down in Reeta Nag (supra) shall be treated as a binding precedent on the question of the Court’s power to direct „further investigation‟ on its own motion. 

While considering Reeta Nag’s case (supra), it needs to be noted that in Reeta Nag (supra), on the basis of a „charge-sheet‟ filed, the Sub-Divisional Judicial Magistrate took „cognizance‟ and framed charges against six of the accused persons and discharged ten of them, the „charge-sheet‟ having been filed altogether against sixteen persons. Subsequent thereto, an application was made by de facto complainant, under Section 173(8) CrPC, praying for ‘re-investigation‟ of the case. Based on this application, the learned Magistrate directed the police to „re-investigate‟ the case and submit a report. This was put to challenge by filing an application under 482 CrPC and the High Court set aside and quashed the learned Magistrate’s order, whereby „re-investigation‟ had been directed to be conducted by the police. The order, passed by the High Court, was put to challenge by way of a Special Leave Petition.  
In the fact situation, as mentioned above, it was contended, on behalf of the de facto complainant, that his application, made under Section 173(8), was an application for „further investigation‟, though it was styled as an application for „re-investigation‟. The Supreme Court disagreed with the submission, so made, and held that the application was really an application for „re-investigation‟ and the Magistrate had no power to direct „re-investigation‟. While taking this view, the Supreme Court took notice of a number of decisions including the decision, in Randhir Singh Rana (supra), and pointed out that Randhir Singh Rana’s case (supra) makes it clear that upon taking of „cognizance‟ of offence on the basis of „police report‟ when accused appears, a Magistrate cannot, on his own, order „further investigation‟ in the case, though an order for „further investigation‟ can be made on the application of the investigating authorities. The relevant observations, appearing at paragraph 21, reads as under: “21. In addition to the above, the decision of this Court in Randhir Singh Rana case also mekes it clear that after taking cognizance of an offence on the basis of a police report and after appearance of the accused, a Judicial Magistrate cannot of his own order further investigation in the case, though such an order could be passed on the application of the investigating authorities. ” 

What is, however, crucial to note is that in Reeta Nag’s case (supra), the Court has concluded that once charge-sheet is filed under Section 173(2) CrPC, either a charge has to be framed or the accused has to be discharged. The Supreme Court has also pointed out, in Reeta Nag’s case (supra), that on the basis of a protest petition, made by a complainant, the Court can take cognizance of offence on complained of or, on the application made by the investigating authorities, the Magistrate may  direct „further investigation‟, but the Magistrate cannot, suo motu, direct a „further investigation‟ or direct a „re-investigation‟ into a case. 
In Reeta Nag’s case (supra), since the investigating authorities had not applied for „further investigation‟, and it was only upon the application, made by the de facto complainant under Section 173(8), that the direction for „re-investigation‟ had been ordered by the Magistrate, the Supreme Court held that the course of action, which the Magistrate had adopted, was beyond his jurisdictional competence. The Court has further pointed out, in Reeta Nag’s case (supra), that since the investigating authorities had not made any application seeking permission for „further investigation‟ under Section 173(8), the other course of action, open to the Magistrate, was to take recourse to the provisions of Section 319 of the Code, at the stage of trial, if any material surfaced during examination of the witnesses at the trial warranting exercise of power under Section 319. The Supreme Court observed, in Reeta Nag’s case (supra), that not only was the Magistrate wrong in directing a „re-investigation‟ on the application made by the de facto complainant, the Magistrate had also exceeded his jurisdiction in entertaining the said application filed by the de facto complainant. The relevant observations, appearing at paragraph 25, 26 and 27 of Reeta Nag (supra), read as under: “25. What emerges from the abovementioned decisions of this Court is that once a charge-sheet is filed under Section 173(2) CrPC and either charge is framed or the accused are discharged, the Magistrate may, on the basis of a protest petition, take cognizance of the offence complained of or on the application made by the investigating authorities permit further investigation under Section 173(8). The Magistrate cannot suo motu direct a further investigation under Section 173(8) CrPC or direct a reinvestigation into a case on account of the bar of Section 167(2) of the Code. 
26. In the instant case, the investigating authorities did not apply for further investigation and it was only upon the application filed by  the de facto complainant under Section 173(8) was a direction given by the learned Magistrate to reinvestigate the matter. As we have already indicated above, such a course of action was beyond the jurisdictional competence of the Magistrate. Not only was the Magistrate wrong in directing a reinvestigation on the application made by the de facto complainant, but he also exceeded his jurisdiction in entertaining the said application filed by the de facto complainant. 27. Since no application had been made by the investigating authorities for conducting further investigation as permitted under Section 173(8) CrPC, the other course of action open to the Magistrate as indicated by the High Court was to take recourse to the provisions of Section 319 of the Code at the stage of trial. We, therefore, see no reason to interfere with the order of the High Court since it will always be available to the Magistrate to take recourse to the provisions of Section 319 if any material is disclosed during the examination of the witnesses during the trial.” [Emphasis added] 
Having reiterated, in tune, with Randhir Singh Rana’s case (supra), that Magistrate cannot, suo motu, or on his own motion, direct ‘further investigation‟ under Section 173(8), the Supreme Court, in clear terms, has held, at para 20, that since it was the de facto complainant and not the investigating authority, who had applied for „further investigation‟ under Section 173(8), the Magistrate could not have directed re-investigation, because such a course of action is beyond jurisdictional competence of the Magistrate. The conclusions, appearing in para 26 of Reeta Nag (supra), read as under: “26. In the instant case, the investigating authorities did not apply for „further investigation‟ and it was only upon the application filed by the de facto complainant under Section 173(8) was a direction given by the learned Magistrate to reinvestigate the matter. As we have already indicated above, such a course of action was beyond the jurisdictional competence of the Magistrate. Not only was the Magistrate wrong in directing a reinvestigation on the application made by the de facto complainant, but he also exceeded his jurisdiction in entertaining the said application filed by the de facto complainant.” 
 We may pause here to point out that though in Reeta Nag (supra), it was, in effect, in the guise of „further investigation‟, an re-investigation, which had been sought for by the de facto complainant, the fact of the  matter remains that the Supreme Court laid down, in no uncertain words, in Reeta Nag (supra), that a Magistrate cannot, on its own, direct further investigation nor can he direct „re-investigation‟ on the basis of any application made, in this regard, by a de facto complainant. 
The son of a deceased, as in the present case, stands on no better footing than a de facto complainant. 
Taking cue from the decision in Reeta Nag (supra), we should not have any difficulty in taking the view that irrespective of the fact as to there was any genuine reason, for the present appellant, for expressing his dissatisfaction with the investigation, which had become the basis for trial of the present accused-respondent, the present appellant had no right to seek „further investigation‟ and/ or „re-investigation‟ in terms of Section 173(8); but, considering the fact that it has been, in the light of the submissions made by the learned counsel for the parties and in the light of what has been contended, specifically, by the learned Amicus Curiae, we are required to decide if Reeta Nag (supra) lays down a binding precedent in the matter of a Court’s power to direct „further investigation‟ at the instance of an informant, a de facto complainant, an injured or a person aggrieved? 

As clearly reflected above, it is the submission made by the learned Amicus Curiae and, perhaps, with some traces of justification, that Reeta Nag (supra) does not take into account various other decisions, which deal with fresh investigation. Let us, therefore, now, deal, in the chronological order, with those cases, which, according to the learned Amicus Curiae, make a paradigm shift in the law, which was laid down in  Randhir Singh Rana (supra), but have not been noticed and followed in Reeta Nag (supra). DOES THE RATIO OF RANDHIR SINGH RANA’S CASE (SUPRA) STILL HOLD THE FIELD : 
We would, however, show, as we proceed, that the principle, laid down in Randhir Singh Rana (supra), has not been specifically deviated from in any of the pronouncements of the Supreme Court and the law, laid down in Randhir Singh Rana (supra), has not only been followed, but also developed in Reeta Nag (supra). 

While considering the case of Union Public Service Commission v. S. Papaiah, reported in (1997) 7 SCC 614, it needs to be noted that on completion of investigation, the CBI, which was the investigating agency, filed a „final report‟ under Section 173(2)(i). The CBI, in spite of request made by the UPSC, did not inform the UPSC about the filing of the „final report‟. The Magistrate returned the „final report‟, because copy of the notice, required to be issued to the complainant by the CBI, had not been filed along with the „final report‟. However, „final report‟ was, again, submitted by the CBI to the Court along with a copy of the notice sent by the CBI to the appellant-complainant, i.e., the UPSC. Once again, the Magistrate returned the „final report‟ to the CBI asking for proof of service of notice on the de facto complainant i.e. UPSC. In the notice, which was given to the UPSC, the UPSC had not been informed that it could file objection to the closure report made by the CBI, though such an information had been directed by the Magistrate to be given to the de facto complainant. The CBI, for reasons best known to it, did not comply with the directions so issued. The Magistrate, however, in course of time, accepted the „final report‟; but the UPSC remained unaware of the  closure of the case, because it retained the impression that since it had made a request for „further investigation‟ in the case, the CBI must be conducting „further investigation‟. However, when the UPSC sent a reminder to the Director, CBI, the UPSC was informed by the CBI that the „closure report‟ had already been filed, the same had been accepted by the Court and the case stood closed. The UPSC, then, filed a miscellaneous petition, in the Magistrate’s Court, seeking direction for „further investigation‟ by the CBI. This was not allowed. The Magistrate’s order was upheld by the revisional Court. It is in these facts that the decision, in S. Papaiah (supra), was rendered. 127. From the narration of facts of the case of S. Papaiah (supra), it becomes more than abundantly clear that as the „final report‟ had been accepted, no „cognizance‟ was obviously taken by the Magistrate. As a necessary corollary, therefore, S. Papaiah (supra) is not a case, where the question had arisen as to whether, at the instance of the de facto complainant, „further investigation‟ can be directed by a Magistrate after he has already taken „cognizance‟ . In order to be a binding precedent, an issue has to be raised, it has to be heard and decided. In S. Papaiah (supra), there was no issue, as in the case at hand, namely, whether a Magistrate, at the instance of the de facto complainant or victim, has the power to direct „further investigation‟ after „cognizance‟ has been taken. The relevant observations, made in S. Papaiah (supra), read as under : 

“16. Thus, for what we have said above we are of the opinion that the learned Magistrate was not justified in accepting the „final report‟ of the CBI and closing the case without any notice to the appellant and behind its back. The order of the learned Magistrate dated 16-3-1995 closing the case and of 4-11-1995 dismissing the petition filed by the appellant as well as the order of the learned Sessions Judge dated 8-3-1996 dismissing the revision petition are set aside. The matter is remitted to the learned Metropolitan Magistrate for its disposal in accordance with law. The learned Metropolitan Magistrate shall, in the larger public  interest to ensure the purity of the examination conducted by the UPSC for All India Services, to select the best talent, issue directions under Section 173(8) CrPC to the CBI to further investigate the case and collect further evidence keeping in view the points raised by the appellant in its communication addressed to the Director, CBI dated 23-1-1995 (supra) (treating it as a “protest petition”) and then proceed further in the matter. It would be appropriate that „further investigation‟ to be carried out by the CBI under Section 173(8) CrPC is directed to be carried out by an officer, other than the officer who had earlier investigated the case and filed the „final report‟ seeking closure of the case. The learned Metropolitan Magistrate shall issue directions to that effect also to the investigating agency when calling upon them to undertake „further investigation‟ under Section 173(8) CrPC. The CBI shall be directed to complete the investigation expeditiously and proceed in the matter in accordance with law in the light of the observations made by us above.” [Emphasis added] 
While considering the case of S. Papaiah (supra), it needs to be borne in mind that on submission of a „police report‟ under Section 173(2), a Magistrate may not accept the report and may send the same for „further investigation‟. In such a case too, there is, indeed, an exercise of power under Section 173(8), because „further investigation‟, subsequent to the filing of the „police report‟ – whether a „final report‟ or „charge sheet‟ – is an exercise of power under Section 173(8) and it is this power, which was directed to be exercised by the learned Metropolitan Magistrate in S. Papaiah’s case (supra). To put it a little differently, what the Supreme Court directed the learned Metropolitan Magistrate to do, in S. Papaiah’s case (supra), was that the learned Magistrate shall issue direction, under Section 173(8), to the CBI to „further investigate‟ the case. This exercise of power was, however, before „cognizance‟ of the offence was taken. Clearly, therefore, S. Papaiah’s case (supra), relates to a case, which is relevant for the purpose of a case of „pre-cognizance‟ stage and not „post-cognizance‟ stage as is the case at hand. 

The case of Sri Bhagwan Samardha Sreepada Vallabha Venkata Vishwanandha Maharaj vs. State of A.P. and Others, reported in (1999) 5  SCC 740, which Mr. Kabir has referred to, is, again, a case, where „cognizance‟ had not been taken inasmuch as the police, on conducting „investigation‟, laid „final report‟ before the Magistrate concerned branding the case as a mistake of fact. The Magistrate, however, directed the police to „re-investigate‟ the case. Pursuant to the direction so issued, police „re-investigated‟ and, once again, submitted a „final report’. The Magistrate did not, however, accept the „final report‟ and took „cognizance‟ of the offences on the basis of the said ‘police report‟ and issued warrant against the appellant. 
As the appellant’s challenge to the Magistrate’s order, in Sri Bhagwan Samardha (supra), was not upheld by the High Court, the appellant carried the matter to the Supreme Court. Dealing with such a fact situation, the Supreme Court observed at that the police’s power to conduct „further investigation‟, after a „charge-sheet‟ stands laid, is recognized under Section 173(8). The Court further observed, in the light of Ram Lal Narang (supra), that even after the Court had taken „cognizance‟, on the basis of the „police report‟, it is open to the police to conduct „further investigation‟, the only rider being that it would be desirable that the police should inform the Court and seek its formal permission to make „further investigation‟. The Court further went on to hold, in Bhagwan Samardha (supra), that the Court is not obliged to hear an accused before „further investigation‟ is directed by the Court. The relevant observations, appearing in para 10 and 11, in this regard, read as under: 

“10. Power of the police to conduct further investigation, after laying final report, is recognized under Section 173(8) of the Code of Criminal Procedure. Even after the court took „cognizance‟ of any offence on the strength of the „police report‟ first submitted, it is open to the police to conduct further investigation. This has been so stated by this Court in Ram  Lal Narang v. State (Delhi Admn.). The only rider provided by the aforesaid decision is that it would be desirable that the police should inform the court and seek formal permission to make further investigation. 11. In such a situation the power of the court to direct the police to conduct „further investigation‟ cannot have any inhibition. There is nothing in Section 173(8) to suggest that the court is obliged to hear the accused before any such direction is made. Casting of any such obligation on the court would only result in encumbering the court with the burden of searching for all the potential accused to be afforded with the opportunity of being heard. As the law does not require it, we would not burden the Magistrate with such an obligation.” [Emphasis added] 
Thus, Bhagwan Samardha (supra) is, as noted above, not a case, where „cognizance‟ had already been taken and, then, the question of either directing „further investigation‟, or the police, on their own, conducting „further investigation‟, had arisen. Hence, the question, which has arisen in the present case and the question, which had been raised and considered in Randhir Singh Rana v. State (Delhi Admn.), reported in (1997) 1 SCC 361, and Reeta Nag v. State of W.B., reported in (2009) 9 SCC 129, had not even arisen in the fact situation of the case in Bhagwan Samardha (supra) and S. Papaiah (supra). 132. Logically, therefore, neither S. Papaiah’s case (supra) nor Bhagwan Samardha (supra) can be treated to have held that at a „post-cognizance‟ stage, a Magistrate can, either on his own or at the instance of the informant or de facto complainant or victim, direct „further investigation‟. 
We, now, come to the case of Hemant Dhasmane v. CBI, reported in (2001) 7 SCC 536. In Hemant Dhasmane (supra), the CBI, having concluded investigation, submitted a „final report‟ to the Special Judge. The Special Judge issued notice to the appellant informing the appellant about the „final report‟ and having heard the appellant, the Special Judge passed an order directing an investigation to be conducted afresh by an officer of the rank of DIG. This order was challenged before the High Court. The High Court deprecated the direction given by the Special Judge for specifying an officer of the rank of DIG to conduct the investigation and cancelled the order of the Special Judge. The High Court’s order was put to challenge in the Supreme Court. 
Having taken note of the provisions of Section 173(8), the Court pointed out, in Hemant Dhasmane (supra), that though sub-section (8) of Section 173 does not, in specific terms, mention about the power of the Court to order „further investigation‟ after the „police report‟ has been laid, there can be no doubt that a „further investigation‟ can be „triggered into motion‟ at the instance of the Court meaning thereby that a Court can, on its own motion, direct „further investigation‟ by taking recourse to Section 173(8). The fact, however, remains that this expression of law, in Hemant Dhasmane (supra), is in a fact situation, where „cognizance‟ had not been taken and instead of taking „cognizance‟, the Special Judge had directed „further investigation‟ or a „fresh investigation‟. 
The case of Hemant Dhasmane (supra) is also, therefore, not a case, which dilutes the decision of, or deviates from the decision of, Randhir Singh Rana (supra) and it does not take a view contrary to what has been taken and developed in Reeta Nag (supra). 

It is worth mentioning that in Hemant Dhasmane (supra), the Supreme Court pointed out that it is open to a Court to accept a „police report‟, submitted under Section 173(2), after hearing the complainant, at whose behest, the investigation had been commenced and if the Court  feels, on perusal of the „police report‟, that the alleged offences had been committed, then, the Court can ignore the „final report‟ and take „cognizance‟. The third course of action open to the Court, according to what Hemant Dhasmane (supra), observed, is the one adumbrated in Section 173(8) and, although Section 173(8) does not, in specific terms, mention that „further investigation‟ can be conducted at the instance of the Court, it is open to a Court, in exercise of its power under Section 173(8), to direct further investigation. In other words, „further investigation‟ can be „triggered into motion‟ at the instance of the Court. The relevant observations, appearing, in this regard, in Hemant Dhasmane (supra), at Para 15 and 16, read as under: “15. When the report is filed under the sub-section the Magistrate (in this case the Special Judge) has to deal with it by bestowing his judicial consideration. If the report is to the effect that the allegations in the original complaint were found true in the investigation, or that some other accused and/or some other offences were also detected, the court has to decide whether cognizance of the offences should be taken or not on the strength of that report. We do not think that it is necessary for us to vex our mind, in this case, regarding that aspect when the report points to the offences committed by some persons. But when the report is against the allegations contained in the complaint and concluded that no offence has been committed by any person, it is open to the court to accept the report after hearing the complainant at whose behest the investigation had commenced. If the court feels on a perusal of such a report that the alleged offences have in fact been committed by some persons the court has the power to ignore the contrary conclusions made by the investigating officer in the final report. Then it is open to the court to independently apply its mind to the facts emerging therefrom and it can even take cognizance of the offences which appear to it to have been committed, in exercise of its power under Section 190(1)(b) of the Code. The third option is the one adumbrated in Section 173(8) of the Code. That sub-section reads thus: „173. (8) Nothing in this section shall be deemed to preclude further investigation in respect of an offence after a report under sub-section (2) has been forwarded to the Magistrate and, where upon such investigation, the officer in charge of the police station obtains further evidence, oral or documentary, he shall forward to the Magistrate a further report or reports regarding such evidence in the form prescribed; and the provisions of sub-sections (2) to (6) shall, as far as may be, apply in relation to such report or reports as they apply in relation to a report forwarded under sub-section (2).‟  16. Although the said sub-section does not, in specific terms, mention about the powers of the Court to order further investigations the power of the police to conduct further investigation envisaged there in can be triggered into motion at the instance of the Court. …….” [Emphasis added] 
It is of immense importance to note that Randhir Singh Rana (supra) is a case, where the law laid down was that a Court cannot, on its own motion, direct „further investigation‟ after „cognizance‟ has been taken. Reeta Nag (supra) clearly accepts this position of law. 
While considering the case of Hemant Dhasmane (supra), it may be borne in mind that the Supreme Court did take into account, while rendering the decision, in Hemant Dhasmane’s case (supra), its earlier decisions in Bhagwant Singh(supra) and S. Papaiah (supra). 

As far as the case of Kashmeri Devi v. Delhi Admn., 1988 Supp SCC 482, is concerned, it is a case, where the fairness of police investigation was questioned, while the investigation was still pending. During pendency of the case before the Supreme Court, a charge sheet was claimed to have been submitted. This case too was not a case of „post-cognizance‟ stage and no question, of directing „further investigation‟, suo motu, by the Court or at the instance of the informant or de facto complainant, after taking of „cognizance‟, had arisen. The Supreme Court, therefore, ordered, in Kashmeri Devi (supra), the Magistrate to exercise his power under Section 173(8) in „pre-cognizance‟ stage and direct the CBI to conduct an appropriate and thorough investigation of the case and submit an additional charge sheet, if any, in accordance with law. Thus, the decision, in Kashmeri Devi (supra), too, does not come in conflict with the decisions in Randhir Singh Rana (supra) and Reeta Nag (supra). 

Suffice it to point out and reiterate here that Kashmeri Devi (supra) too, relates to a case of „pre-cognizance‟ stage and not „post-cognizance‟ stage. 
Coming to Babubhai Jamnadas Patel v. State of Gujarat, reported in (2009) 9 SCC 610, it needs to be pointed out that this is a case, wherein the Supreme Court has recognized the High Court’s power to direct „further investigation‟ and „monitor‟ such investigation inasmuch as the Supreme Court has laid down that in an appropriate case, Court can direct „further investigation‟ if a proper investigation has not been done. Describing the High Courts and the Supreme Court as sentinels of justice, the Supreme Court, in Babubhai Jamnadas Patel (supra), has held that these Courts have been vested with extraordinary powers of judicial review and supervision to ensure that the rights of the citizen are duly protected. It is in this light that the Court held, in Babubhai Jamnadas Patel (supra), that in an appropriate case, the High Court has the power to not only direct „further investigation‟, but even „monitor‟ the progress thereof. The case of Babubhai Jamnadas Patel (supra) recognizes the High Court’s power to direct investigation de novo too. Babubhai Jamnadas Patel’s case (supra), is not a case relating to Court’s power to direct further investigation at post cognizance stage. The relevant observations, appearing, in para 37, 38 and 39, in Babubhai Jamnadas Patel (supra) read as under : 

“37. The courts, and in particular the High Courts and the Supreme Court, are the sentinels of justice and have been vested with extraordinary powers of judicial review and supervision to ensure that the rights of the citizens are duly protected. The courts have to maintain a constant vigil against the inaction of the authorities in discharging their duties and obligations in the interest of the citizens for whom they exist. This Court, as also the High Courts, have had to issue appropriate writs and directions from time to time to ensure that the authorities  performed at least such duties as they were required to perform under the various statutes and orders passed by the administration. As for example, in the instant case, the High Court had to repeatedly intervene and pass orders to ensure that the investigation was being conducted diligently. Periodical status reports were required in that regard. In fact, the High Court had to direct the Additional Public Prosecutor to ask the investigating officer to incorporate the details of the action taken by him from the date of receipt of the letter (sic order) dated 5-12-2008. There is little doubt that only after the High Court began monitoring the progress of the investigation that the investigating authorities began to deal with the matter with some amount of seriousness. 38. We are unable to agree with Mr. Nariman that the High Court in the name of investigation directed both the manner and mode in which the investigation was to be conducted or the direction in which the investigation was to proceed. It is because of the tardy progress of the investigation that the High Court had to step in at the inistance of the respondents herein. It was at the instance of the State of Gujrat, which filed Special Criminal Application No. 1061 of 2008 on 2nd June, 2008, before the High Court, that a direction was issued to the Investigating Authorities to register the complaint on 11th August, 2008, by way of FIR No. 187 of 2008. 39. The various decisions cited by Mr Dave endorse the view that when required not only could the High Court or this Court direct the investigating agencies to conduct the investigation in a fair and unbiased manner, but that in exercise of its powers under Article 142 of the Constitution, the Supreme Court could also issue directions for enforcement of fundamental rights and to ensure that complete justice was done to the parties. In fact, in Kashmeri Devi case4 this Court had directed the Magistrate to exercise powers under Section 173(8) CrPC to direct CBI to make a proper and thorough investigation in an independent and objective manner and to submit an additional charge-sheet, if circumstances so required, in accordance with law.” 
State of Rajasthan v. Aruna Devi, reported in (1995) 1 SCC 1, is a case, wherein the Magistrate, on perusal of the complaint, had directed an investigation to be made as contemplated by Section 156(3). A case was accordingly registered and in course of time, police submitted „final report‟ stating that the complaint was false. The report came to be accepted by the Magistrate. However, independent of what the „police report‟ had indicated and the fact that the „police report‟ had been accepted by the Magistrate closing the case, the Superintendent of Police concerned had ordered „further investigation‟ and on a charge-sheet being filed on completion of such an investigation, the Magistrate  took „cognizance‟ of the offences disclosed by the subsequent „police report‟ . This acceptance came to be challenged before the High Court. The High Court set aside the order of the Magistrate by taking the view that the „cognizance‟, which the Magistrate had taken on the second „police report‟, amounted to entertaining a second complaint. The Supreme Court, however, interfered with the order of the High Court and upheld the order of the Magistrate. 
WHETHER POLICE, ON ITS OWN, CONDUCT FURTHER INVESTIGATION AFTER FILING FINAL REPORT : 
The decision, in Aruna Devi (supra), has, thus, two important aspects, namely, even after acceptance of the „final report‟, „further investigation‟, at the instance of the police, is permissible even if no permission has been formally obtained from the Magistrate and, if on completion of such an investigation too, a „police report‟ is filed disclosing commission of offence, there is no bar, in law, in the Magistrate taking „cognizance‟ of the offence, which such a police report may disclose. It needs to be carefully noted that Aruna Devi (supra) was a case, wherein „cognizance‟ had not been taken and „further investigation‟ had been carried out without any formal order from the Magistrate and when the Magistrate took „cognizance‟ on the basis of such a police report, the Supreme Court upheld the Magistrate’s decision. The case of Aruna Devi (supra) has also no application to the issue at hand inasmuch as even Aruna Devi (supra) does not relate to Court’s power to direct further investigation after cognizance has already been taken and accused has entered appearance. 

The case of Kishan Lal v. Dharmendra Bafna, reported in (2009) 7 SCC 685, makes it clear that „further investigation‟ can be directed at various stages of a trial, i.e., even after congnizance has been taken. Kishan Lal (supra) also takes note of its earlier decision, in Mithabhai Pashabhai Patel and Ors. V. State of Gujarat (MANU/SC/0858/2009), wherein, drawing the distinction between „further investigation‟ and „re-investigation‟, the Court took the view that „re-investigation’ being forbidden, no superior Court should, ordinarily, direct „re-investigation’. The relevant observations, appearing in para 15 and 16, are as under: “15. An order of further investigation can be made at various stages including the stage of the trial, that is, after taking cognizance of the offence. Although some decisions have been referred,  need not dilate thereupon as the matter has recently been considered by a Division Bench of this Court in Mithabhai Pashabhai Patel v. State of Gujarat in the following terms: (SCC pp.336-37, paras 12-13) „12. This Court while passing the order in exercise of its jurisdiction under Article 32 of the Constitution of India did not direct reinvestigation. This Court exercised its jurisdiction which was within the realm of the Code. Indisputably the investigating agency in terms of sub-section (8) of Section 173 of the Code can pray before the Court and may be granted permission to investigate into the matter further. There are, however, certain situations, where such a formal request may not be insisted upon. 13. It is, however, beyond any cavil that „further investigation‟ and „reinvestigation‟ stand on different footing. It may be that in a given situation a superior court in exercise of its constitutional power, namely, under Articles 226 and 32 of the Constitution of India could direct a „State‟ to get an offence investigated and/or further investigated by a different agency. Direction of a reinvestigation, however, being forbidden in law, no superior court would ordinarily issue such a direction. Pasayat, J. in Ramachandran v. R. Udhayakumar, opined as under: (SCC p. 415, para 7) „7. At this juncture it would be necessary to take note of Section 173 of the Code. From a plain reading of the above section it is evident that even after completion of investigation under sub-section (2) of Section 173 of the Code, the police has right to further investigate under sub-section (8), but not fresh investigation or reinvestigation.” We have referred to the aforementioned decision only because Mr Tulsi contends that in effect and substance the prayer of the appellant before the learned Magistrate was for reinvestigation but the learned Magistrate had directed further investigation by the investigating officer inadvertently. 
16. The investigating officer may exercise his statutory power of further investigation in several situations as, for example, when new facts come to his notice; when certain aspects of the matter had not been considered by him and he found that further investigation is  necessary to be carried out from a different angle(s) keeping in view the fact that new or further materials came to his notice. Apart from the aforementioned grounds, the learned Magistrate or the superior courts can direct further investigation, if the investigation is found to be tainted and/or otherwise unfair or is otherwise necessary in the ends of justice. The question, however, is as to whether in a case of this nature a direction for further investigation would be necessary.” [Emphasis is added] 
Kishan Lal (supra) is also not a case, wherein the question arose as to whether „further investigation‟ can be directed by Magistrate at the instance of the informant or de facto complainant after cognizance had been taken. What Kishan Lal (supra), indeed, decides is that the police can seek permission for further investigation at any stage and, in certain situations, formal request from the police may not be insisted upon meaning thereby that it is permissible, in tune with what had happened in Aruna Devi (supra), for the police to conduct „further investigation‟ without formal permission from the Magistrate and such a further investigation would not be interfered with if, otherwise, justified and was warranted by the fact situation of a given case. 
In the case of Ramachandran v. R. Udhayakumar, reported in (2008) 5 SCC 413, the Supreme Court has, in no uncertain words, laid down that even after completion of investigation and submission of „police report‟ under sub-Section (2) of Section 173, police has the ‘right’ to further investigate the case under sub-section (8) of Section 173, though not „fresh investigation‟ or „re-investigation‟ can be conducted by the police. The relevant observations, appearing at para 6 and 7, read as under: “6. Learned counsel for Respondent 1 supported the order of the High Court. 
7. At this juncture it would be necessary to take note of Section 173 of the Code. From a plain reading of the above section it is evident that even after completion of investigation under sub-section (2) of Section 173 of the Code, the police has right to further investigate under sub-section (8), but not fresh investigation  or reinvestigation. This was highlighted by this Court in K. Chandrasekhar v. State of Kerala1. It was, inter alia, observed as follows: (SCC p. 237, para 24) “24. The dictionary meaning of „further‟ (when used as an adjective) is „additional; more; supplemental‟. „Further‟ investigation therefore is the continuation of the earlier investigation and not a fresh investigation or reinvestigation to be started ab initio wiping out the earlier investigation altogether. In drawing this conclusion we have also drawn inspiration from the fact that sub-section (8) clearly envisages that on completion of „further investigation‟ the investigating agency has to forward to the Magistrate a „further‟ report or reports—and not fresh report or reports—regarding the „further‟ evidence obtained during such investigation.” [Emphasis added] 
In Ramachandran (supra), though the High Court had directed for „further investigation‟, the Supreme Court held the said direction to be indefensible and directed, instead of a „fresh investigation‟, „further investigation‟, if required. 
Before proceeding further and in order to resolve the controversy, which this revision application has raised, namely, as to whether the law laid down, in Randhir Singh Rana (supra), is, in the light of the decision, in Reeta Nag (supra), still holds good or not, appropriate it is that we pause here and point out as to what was the question, which Randhir Singh Rana (supra), was required to answer, because, without clearly understanding the question, which had been raised in Randhir Singh Rana’s case (supra), it would not be proper, on our part, to, finally, decide the issues of law raised in this appeal. 
The question, raised in Randhir Singh Rana’s case (supra), was described by Hansaria, J, speaking for the Court, at paragraph 6, in the following words, “Question posed by us was if for further investigation, the police should ordinarily take formal permission of the court, can the court on its own not ask for further investigation, if the same be thought necessary to arrive at a just decision of the case?   [Emphasis added] 
In the backdrop of the question, posed above, namely, whether a court can, on its own, ask the police to conduct „further investigation‟ if the same was found necessary by the court to arrive at a „just decision of the case‟, the Court observed, in Randhir Singh Rana (supra), that the contention, that the courts are meant to advance the cause of justice, cannot be doubted and it is this principle, namely, that the courts are meant to advance the cause of justice, that led a Full Bench of the Punjab and Haryana High Court, in State v. Mehar Singh, reported in 1974 Crl. LJ 970, to take the view that even after cognizance has been taken, court can order ‘further investigation‟ in exercise of inherent power. What was held, in Mehar Singh (supra), is really what is contended, even now, in this appeal, by the learned Amicus Curiae to be the reason for existence of courts. 
Whether a subordinate court can direct further investigation to arrive at a just decision of a case? 
The question, therefore, raised in Randhir Singh Rana’s case (supra), was: Whether a subordinate court can, as held in Mehar Sing’s case (supra), direct, in the name of advancing the cause of justice, „further investigation‟ ? In answer to this volcanic question and disagreeing with the views expressed, in Mehar Sing’s case (supra), that court can, in order to advance the cause of justice, direct „further investigation‟, the Supreme Court clearly pointed out, in Randhir Singh Rana’s case (supra), that be it Section 561A of the old Code, or Section 482 of the new Code, both these Sections have saved the inherent power of the High Courts only and it is doubtful if such a power can be said to inherent in subordinate criminal courts too.  
Thus, the clear answer given by the Supreme Court, in Randhir Singh Rana’s case (supra), was that though the courts, in general, including courts exercising criminal jurisdiction, exist for advancing the cause of justice, every criminal court does not have inherent power and cannot, therefore,, unless the legislative provisions so make it possible, direct, on its own, „further investigation‟ to be conducted by the police in order to advance cause of justice or „to arrive at a just decision of the case‟. To put it a little differently, what has been held, in Randhir Singh Rana’s case (supra), is that after cognizance has been taken, the accused has appeared and the stage for consideration of framing of charge, or explaining the particulars of offence, as the case may be, is reached, a trial court cannot, on its own, in the name of advancing the cause of justice, or to prevent miscarriage of justice, or to arrive at a „just decision of the case‟, direct „further investigation‟ to be conducted by the police in order to remove some defects, which may have come to the notice of the court inasmuch as such a power can be exercised by the High Courts only by taking resort to its inherent powers saved in Section 482. The relevant observations, made in this regard, in Randhir Singh Rana’s case (supra), read thus: 

“6. Question posed by us was if for further investigation, the police should ordinarily take formal permission of the court on its own not ask for further investigation, if the same be thought necessary to arrive at a just decision of the case ? That the Courts are meant to advance the cause of justice cannot be doubted. It is really this need of a court of law which had led a Full Bench of the Punjab and Haryana High Court in State v. Mehar Singh 1974 Criminal Law Journal 970, to take the view that even after cognizance has been taken, court can order further investigation in exercise of inherent power, which was read in Section 561A of the old Code whose parallel provision in the new Code is Section 482. As to this decision,it has to be pointed out that in terms both these sections have saved the inherent power of the High Court only; it is doubtful whether the said power can be said to inhere in subordinate criminal court also.” [Emphasis added] 
In Randhir Singh Rana’s case (supra), it was contended by Mr. Vasdev, learned counsel for the appellant, Randhir Singh Rana, that the Code has compartmentalized the powers to be exercised at different stages of a case, namely, at the time of cognizance, after cognizance is taken, after appearance of the accused, and after commencement of trial on charge being framed. It was argued by Mr. Vasdev that the power of „further investigation‟, undoubtedly, exists in the first stage, may exist at the second stage and Section 311 permits the Court to examine any witness during the course of trial. But at the third (intermediate) stage, this power has not been conferred on a court. All that has to be done, at that stage, is to look into the materials already on record and either frame charge, if a prima facie case is made out, or discharge the accused bearing in mind the provisions relating to the same. Of course, the discharge would not prevent „further investigation‟ by police and submission of charge-sheet also thereafter if a case for the same is made out. 

Agreeing with Shri Vasdev’s contention, that at the post-cognizance stage, a Magistrate cannot, of his own, order „further investigation‟, the Supreme Court observed: ―…………we would agree, as presently advised, with Shri Vasdev that within the grey area to which we have referred the Magistrate of his own cannot order for further investigation. As in the present case, the learned Magistrate had done so, we set aside his order and direct him to dispose of the case either by framing the charge or discharge the accused on the basis of materials  already on record. This will be subject to the caveat that even if the order be of discharge, further investigation by the police on its own would be permissible, which could even end in submission of either fresh charge-sheet.” [Emphasis added] 
Whether a Magistrate can direct further investigation, at the instance of the complainant, victim or aggrieved person, after cognizance has been taken? 
In the light of what has been observed above, one can have no option but to conclude and, in fact, it is not even disputed that Ranbir Singh Rana (supra) lays down that a Magistrate cannot, of his own, direct further investigation to be conducted by the police if cognizance has already taken and the accused has entered appearance. Ranbir Singh Rana (supra) also clearly lays down that a Magistrate cannot, in the name of advancing the cause of justice, or to arrive at a just decision of the case, direct further investigation to be conducted by the police if he does not, otherwise, have the power to direct such further investigation meaning thereby that since a Magistrate does not have the power to direct, on his own, further investigation after cognizance has already been taken and the accused has entered appearance, he cannot direct such further investigation of his own for the purpose of advancing the cause of justice or even to arrive at a just decision of the case. 
No way, therefore, a Magistrate can direct further investigation of his own and if he cannot direct further investigation of his own, it is not possible to hold that he can direct such an investigation on the basis of any petition filed by the informant, de facto complainant, aggrieved person or the victim. 

already pointed out above, that in the decisions, which have been rendered subsequent to Randhir Singh Rana’s case (supra),  the Supreme Court has not deviated from the position of law laid down in Randhir Singh Rana’s case (supra), namely, that a Magistrate cannot, of his own, order „further investigation‟ after cognizance has been taken and the accused has appeared. So long as Randhir Singh Rana (supra) holds the field, as it does, indeed, even today, we are of the view that there can be no escape from the conclusion that a Magistrate cannot, on his own, direct „further investigation‟ on a defect or deficiency having come to his notice. Naturally, therefore, the mere fact that such a defect or deficiency has been brought to the notice of the Magistrate by the informant, or the de facto complainant, or the aggrieved person, or the victim, would not, and cannot, clothe the Magistrate with the power to order „further investigation‟ so as to advance the cause of justice or to prevent miscarriage of justice or to arrive at a just decision of the case. The remedy, in such a case, lies in making appropriate application under Section 482 of the Code inasmuch as Section 482 preserves the inherent power of the High Court. It is in this context that the following observations were made, in Rosendra Chandra Das (supra), which we fully agree with: 

“46. What surfaces from the discussion, held as a whole, is that in a case, where an accused appears, pursuant to process issued by the Court upon taking cognizance of offences, following submission of „police report‟ under Section 172(3)(i), neither the Court, on its own, direct „further investigation‟ nor has the informant or aggrieved party any right to obtain a direction for „further investigation‟, for, the prosecution agency, in such a case, remains the State and if any „further investigation‟ has to be conducted, it has to be at the instance of the State and, in fact, in an appropriate case, even the State must seek formal permission from the Court to re-start investigation if the investigation, conducted earlier, was improper or perfunctory. The remedy of the informant, therefore, lies in making application, under Section 482 CrPC, to the High Court seeking appropriate direction in the matter. What, indeed, a Court can do,  when a petition, as in the present case, is made seeking proper or „further investigation‟ after the accused has already entered appearance, is that the Court can and, in a befitting case, must, direct the State, i.e., the Public Prosecutor, to look into the grievances of the informant or the aggrieved party, as the case may be, and do the needful in accordance with law. If, in such a case, the Public Prosecutor, on a dispassionate and legally permissible examination, takes the view that the matter needs to be further investigated, the State can commence „further investigation‟; but, ordinarily, it would be in the fitness of the things if the State obtains formal permission from the Court, where the trial is being conducted.” [Emphasis added] 
Coupled with the above, one must also bear in mind that the High Court, in an appropriate case, may invoke its extra-ordinary jurisdiction under Article 226 of the Constitution of India to direct either „further investigation‟ or „re-investigation‟ in a case. [See State of Haryana vs. Bhajanlal and ors., reported in 1992 Supp (1) SCC 335] Summary on the concept of further investigation 
The position of law may, in the light of the discussions held above, be summarized thus: Under the Code ‘investigation‟ consists, generally, of the following steps: (1) Proceeding to the spot, (2) Ascertainment of the facts and circumstances of the case, (3) Discovery and arrest of the suspected offender, (4) Collection of evidence relating to the commission of the offence, which may consist of (a) the examination of various persons (including the accused) and the reduction of their statements into writing, if the officer thinks fit, (b) the search of places or seizure of things considered necessary for the ‘investigation’ and to be produced at the trial, and (5) information of the opinion as to whether, on the material collected, there is a case to place the accused before a Magistrate for  trial and if so, taking the necessary steps for the same by the filing of charge-sheet under Section 173 [See H. N. Rishbad (supra)]. 
„Further investigation‟ is nothing, but continuation of an earlier investigation. In „further investigation‟, thus, the investigation, which might have been conducted in the past, would be resumed and conducted further. 
As against „further investigation‟, a „re-investigation‟ is an investigation, which is a new and fresh investigation wiping out the earlier investigation and „re-investigation‟ is conducted by an agency, which is not only different from the earlier investigating agency, but also must be one, which falls under the control, supervision or jurisdiction of an authority not only different from, but also independent of, the authority, which had the control, supervision or jurisdiction over the earlier investigating agency. In this sense, an investigation conducted by an investigating agency, such as, Criminal Investigation Department of a State, is not different from the ordinary police machinery of the State concerned, because both of them are under the jurisdiction of the same State; whereas Central Bureau of Investigation (C.B.I) is an authority, which is different from the normal police investigation of the State or its Criminal Investigation Department. As has been pointed out in clear terms, in A.S. Peter (supra), what Section 173(8) permits is a „further investigation‟ and not a „re-investigation‟. What is, however, extremely important to bear in mind is that a reinvestigation being prohibited by law, it would not, ordinarily, be ordered by a superior court. It, thus, becomes clear that a „reinvestigation‟ would be ordered in the situations, which are extra-ordinary, rare and cannot be met by a „further investigation‟. [See Kishan Lal (supra).  
Section 173(8) can give rise to, broadly speaking, four distinct situations, where the question of „further investigation‟ may arise. The police report, which does not suggest prosecution of an accused and which is, ordinarily, called „final report‟, may not be accepted by the court on its own examination or, if, upon notice received, the informant, or de facto complainant, or the aggrieved person, or the victim, raises objection, or points out some omission, deliberate or otherwise, defect or deficiency in the investigation. In a case, therefore, either of his own, on noticing a defect or deficiency in an investigation, or when such a defect or deficiency is brought to the notice of the Magistrate by the informant, de facto complainant, aggrieved person or victim, the Magistrate can direct further investigation if he has not already taken cognizance and if the defect, deficiency or omission warrants „further investigation‟. One must, of course, bear in mind, that in both the cases aforementioned, a direction for „further investigation‟ is given without really taking cognizance of any offence. 

A situation may arise, where the police submit a „police report‟, in the form of a charge-sheet, suggesting prosecution of an accused, but the same may not be accepted by the court either on its own or on the protest raised by the informant, de facto complainant, aggrieved person or victim. The case of Rosendra Das (supra) is a case, which falls in this category, because what had happened in Rosendra’s case (supra) was that the informant had made allegation of assault against four persons, who were named by the informant in the First Information Report (FIR), but the police, on completion of investigation, laid charge-sheet against one person only out of the four persons named in the FIR. In such a situation, as has been held in Rosendra’s case (supra), which we fully agree, the  Magistrate ought not to have accepted the charge-sheet in its entirety without giving notice to the informant. On receiving the notice, if the informant had raised objection, the Magistrate was bound to consider if it was appropriate and justified, on the part of the police, to submit charge-sheet against only one of the four accused persons named in the FIR. If the Magistrate would have formed the opinion, sustainable in law, that further investigation was necessary, there was no impediment, on the part of the Magistrate, to order „further investigation‟. The directions for such a further investigation would, once again, be without taking cognizance of any offence. 
There is, of course, a distinction between the two situations described hereinbefore. While in the former case, the „further investigation‟ was directed by not accepting a final report, the latter direction for „further investigation‟ was given despite the fact that there was a charge-sheet filed by the police on completing their investigation, but the charge-sheet is not accepted by the Magistrate for reasons, such as, the reason that the police report does not disclose as to why all the persons, named by the informant in his FIR, have not been made accused in the case. The common threat, however, running between the two situations aforementioned is the fact that in both the situations aforementioned, no cognizance was taken by the Magistrate. 

As against the situation, which we have visualized above, relating to „pre-cognizance‟ stage, we may, now, turn to the ‘third‟ situation, where „further investigation‟, at the „post-cognizance‟ stage, may be needed. After a court takes cognizance, a defect or deficiency in the investigation may come to the notice of the court, or such a defect or deficiency may be brought to the notice of the court by an informant, de facto complainant, aggrieved person or the victim. In neither case, in the face of the clearly laid down position of law, in Randhir Singh Rana’s case (supra), that a court cannot, on its own, direct „further investigation‟, when the trial has commenced, it becomes clear that even on the request of an informant, de facto complainant, or the aggrieved person, the court would have no power to direct „further investigation‟. 
In fact, it is difficult to conceive of a situation, where the court, on noticing a defect or deficiency, on its own, cannot, in the name of advancing cause of justice or to arrive at a ‘just decision‟ of a case or to prevent miscarriage of justice, direct „further investigation‟, but it can, at the same time and on the same defect or deficiency being brought to its notice by the informant, or the de facto complainant, or the aggrieved person, or the victim, would have the power to direct „further investigation‟. 
Necessary, therefore, one has to hold that so long as the law, laid down in Randhir Sing Rana (supra), is not overruled, neither on its own nor on the request of the informant, or the de facto complainant, or the aggrieved person, or the victim, a court can direct „further investigation‟, when the accused has already entered appearance and the stage for framing of charge has been reached. 

The „fourth‟ situation can be a situation, when the police seeks permission of the court to conduct „further investigation‟, or a situation, when the court finds that there is a defect or deficiency in the investigation, which warrants „further investigation‟. In such a situation, there can be legal impediment, on the part of the court, to direct the Public Prosecutor to decide, as a State, as to what it shall do. In such a situation, the State, having assumed the responsibility of conducting the  prosecution, cannot leave the prosecution half-done or defective. The State would have, in such a situation, no justification for not conducting „further investigation‟. For instance, there may be a case, where a weapon has been relied upon by the prosecution as the weapon of offence, but the weapon, having not been serologically examined, may require confirmation by a serological examination. Such a defect or deficiency, in investigation, may be noticed by the court on its own, or may be brought to its notice by the informant, or by the victim, or by the Public Prosecutor himself. In such a case, when the Public Prosecutor makes application seeking „further-investigation‟, such a request would be treated to be a request made by the investigating agency, because it is the Public Prosecutor, who represents a State in the trial in a court. 

Though the Public Prosecutor does not form part of the investigating agency, he does speak for the State, which assumes the responsibility, in the criminal trial, to prosecute an accused, particularly, in a case of murder and, that is why, none other than a Public Prosecutor can conduct a sessions trial and the court has no power to allow, as in the case of Shiv Kumar vs. Hukam Chand and Anr., reported in (1999) 7 SCC 467, a private counsel to conduct prosecution in a sessions case even if the Public Prosecutor agrees to allow an informant’s or a victim’s counsel to conduct the prosecution. When the request comes, in such a case, from the Public Prosecutor for granting permission for „further investigation‟, it would be very difficult for a court to not to permit „further investigation‟. At any rate, the court will not have the power to refuse permission for „further investigation‟ merely on the ground that the application has been made seeking „further investigation‟ by the Public  Prosecutor or by the Additional Public Prosecutor in charge of the case and not by the police if the permission, sought for, is, otherwise, necessary. 
Distinction between the role of Public Prosecutor in a Session Trial vis-à-vis trial in Magisterial Courts 
We may pause here to point out that under the scheme of the Code, a sessions trial is required to be conducted by a Public Prosecutor and not by a counsel engaged by the aggrieved party. 
In Shiv Kumar vs. Hukam Chand and Anr. , reported in (1999) 7 SCC 467, the appellant, who carried the matter to the Supreme Court, was aggrieved, because the counsel, engaged by him, was not allowed by the High Court to conduct prosecution despite having obtained a consent, in this regard, from the Public Prosecutor concerned. In fact, in Shiv Kumar (supra), the Court had allowed the prosecution to be conducted by the complainant’s counsel. The accused, however, was not prepared to have his case prosecuted by the complainant’s counsel. The accused, therefore, filed a revision in the High Court. The High Court allowed the revision and directed the lawyer, appointed by the complainant/private person, to act under the direction of the Public Prosecutor making it clear that the lawyer for the complainant/private party may, with the permission of the Court, submit written argument, when the evidence is closed. The High Court further specifically directed the Public Prosecutor, who was in charge of the case, to conduct the prosecution. 

By the time the aggrieved party challenged the High Court’s order, disallowing the aggrieved party’s counsel to conduct the prosecution, the trial was already over. Considering, however, the importance of the issue involved, in Shiv Kumar (supra), the Supreme Court decided the issue of law, namely, whether a counsel, engaged by a complainant/aggrieved party, can conduct prosecution, in a sessions trial, if the Public Prosecutor consents thereto ? 
Having taken note of the provisions of Section 301 and Section 302 of the Code, the Court pointed out that the scheme of the Code is that while it is the Public Prosecutor-in-charge of the case, who must conduct the prosecution, sub-Section (2) of Section 302 permits the prosecution to be conducted by any person. The Supreme Court, therefore, pointed out that the latter provision, allowing any person to conduct prosecution, is meant for Magisterial courts and the Magistrate may, therefore, permit any person to conduct prosecution, the only rider being that the Magistrate cannot give such permission to a police officer below the rank of Inspector, but such a person need not necessarily be a Public Prosecutor. However, such a laxity is not extended to other courts inasmuch as Section 225 of the Code states that in any trial, before a Court of Session, the prosecution shall be conducted by a Public Prosecutor. The Code permits Public Prosecutor to plead in the court without any written authority provided he is in charge of the case, but any counsel, engaged by an aggrieved party, has to act under the direction of the Public Prosecutor in charge of the case. 

In no uncertain words, the Supreme Court made it clear, in Shiv Kumar (supra), thus: “From the scheme of the Code the legislative intention is manifestly clear that prosecution in a sessions court cannot be conducted by any one other than the Public Prosecutor. The legislature reminds the State that the policy must strictly conform to fairness in the trial of an accused in a sessions court. A Public Prosecutor is not expected to show a thirst to reach the case in the conviction of the accused somehow  or the other irrespective of the true facts involved in the case. The expected attitude of the Public Prosecutor while conducting prosecution must be couched in fairness not only to the court and to the investigating agencies but to the accused as well. If an accused is entitled to any legitimate benefit during trial the Public Prosecutor should not scuttle/conceal it. On the contrary, it is the duty of the Public Prosecutor to winch it to the fore and make it available to the accused. Even if the defence counsel overlooked it, Public Prosecutor has the added responsibility to bring it to the notice of the court if it comes to his knowledge. A private counsel, if allowed free hand to conduct prosecution would focus on bringing the case to conviction even if it is not a fit case to be so convicted. That is the reason why Parliament applied a bridle on him and subjected his role strictly to the instructions given by the Public Prosecutor.” (Emphasis is added) 
The Supreme Court further clarified that, “It is not merely an overall supervision which the Public Prosecutor is expected to perform in such cases when a privately engaged counsel is permitted to act on his behalf. The role which a private counsel in such a situation can play is, perhaps, comparable with that of a junior advocate conducting the case of his senior in a court. The private counsel is to act on behalf of the Public Prosecutor albeit the fact he is engaged in the case by a private party. If the role of the Public Prosecutor is allowed to shrink to a mere supervisory role the trial would become a combat between the private party and the accused which would render the legislative mandate in Section 225 of the Code a dead letter. 
An early decision of a Full Bench of the Allahabad High Court in Queen-Empress v. Durga (ILR 1894 Allahabad 84) has pinpointed the role  of a Public Prosecutor as follows: It is the duty of a Public Prosecutor to conduct the case for the Crown fairly. His object should be, not to obtain an unrighteous conviction, but, as representing the Crown, to see that justice is vindicated: and, in exercising his discretion as to the witnesses whom he should or should not call, he should bear that in mind. In our opinion, a Public Prosecutor should not refuse to call or put into the witness-box for cross-examination a truthful witness returned in the calendar as a witness for the Crown, merely because the evidence of such witness might in some respects be favourable to the defence. If a Public Prosecutor is of opinion that a witness is a false witness or is likely to give false testimony if put into the witness-box, he is not bound, in our opinion, to call that witness or to tender him for cross- examination.” (Emphasis is added) 
Can prosecution in Session Trial be conducted by the counsel of a victim or an aggrieved person? 
From the statement of law, as made in Shiv Kumar (supra), the legislative intention becomes manifestly clear that prosecution, in a sessions court, cannot, under the scheme of the Code, be conducted by any one other than the Public Prosecutor. The legislature reminds the State that the prosecution of every accused must strictly conform to fairness of a criminal trial. 

As indicated above, a Public Prosecutor’s role is not ensure conviction of an accused, irrespective of the facts involved in the case. The attitude of the Public Prosecutor, who conducts prosecution, shall be fair not only to the court and to the investigating agencies, but to the accused as well. If an accused is entitled to any legitimate benefit during trial, the Public Prosecutor should not scuttle or conceal it. On the  contrary, it is the duty of the Public Prosecutor to help the Court reach the truth. 
As mentioned above, even when a defence counsel overlooks a material aspect of a case, which may help in uncovering the truth and in arriving at a just decision of the case, the Public Prosecutor has the added obligation to bring to the notice of the Court such an aspect of the case. 
Agreed the Supreme Court with the observations of a Division Bench of the High Court of Andhra Pradesh, in Medicheetty Ramakistiah & ors. V. The State of Andhra Pradesh (AIR 1959 AP 659), which read, “A prosecution, to use a familiar phrase, ought not to be a persecution. The principle that the Public Prosecutor should be scrupulously fair to the accused and present his case with detachment and without evincing any anxiety to secure a conviction, is based upon high policy and as such courts should be astute to suffer no inroad upon its integrity. Otherwise there will be no guarantee that the trial will be as fair to the accused as a criminal trial ought to be. The State and the Public Prosecutor acting for it are only supposed to be putting all the facts of the case before the Court to obtain its decision thereon and not to obtain a conviction by any means fair or foul. Therefore, it is right and proper that courts should be zealous to see that the prosecution of an offender is not handed over completely to a professional gentleman instructed by a private party. (Emphasis is added) 

From the observations made above, it becomes clear that a Public Prosecutor is required to deal with a case with utmost detachment and should not exhibit the intention to secure, by hook or crook, conviction of  the accused. Under criminal jurisprudence, this is one of the essential features of a fair trial. 
Agreed the Supreme Court with yet another decision of the Andhra Pradesh High Court, in re Bhupalli Malliah & ors. (AIR 1959 AP 477), wherein the Court has deprecated the practice of the Public Prosecutor sitting back and permitting private counsel to conduct prosecution. The High Court, in Bhupalli Malliah & ors (supra), made clear the position of law, in this regard, in the following words: “We would like to make it very clear that it is extremely undesirable and quite improper that a Public Prosecutor should be allowed to sit back, handing over the conduct of the case to a counsel, however eminent he may be, briefed by the complainant in the case.” (Emphasis is added) 

Thus, from the scheme of the Code, as delineated above, it becomes clear that once an accused appears in the Court, pursuant to the summons issued to him, it is the State, which assumes the role of the prosecutor and conducts the prosecution. A private party, ordinarily, has got no role to play in a case instituted by the State. In all such cases, more particularly, in sessions cases, the prosecution is conducted by the State and a private party, howsoever interested may be in such prosecution, has to act under the directions of the Public Prosecutor, for, there cannot be a situation, where prosecution of a person can be allowed to be conducted by two persons or agencies having two different or conflicting interests. The State, in the case of prosecution of an accused, however grave the charge may be, has to be impartial and it is no part or the duty of the Public Prosecutor to obtain conviction of an accused facing trial; rather, the solemn role of a Public Prosecutor is to lay bare before the Court all such materials, which the State may be capable of producing, in  terms of the provisions of law and relevant in the context of the facts of a given case, in order to ensure that justice is done in the case, no matter as to whether the case ends in conviction or acquittal; whereas an informant or a complainant is an interested party. Hence, a prosecution, launched by the State, cannot be allowed to be derailed at the instance of an informant, de facto complainant, aggrieved person or victim. 
The observations made by the Punjab and Haryana High Court, while dealing with the provisions of Section 301, in Kuldip Singh v. State of Haryana, reported in 1980 Crl. L.J. 1159, throw some light in the above direction. In Kuldip Singh (supra), the Court has, at Para-4, observed, as under: “Sub Section (1) of Section 301, deals with the Public Prosecutor and the Assistant Public Prosecutor in charge of a case. Under sub-section (2), a private person can instruct a pleader to prosecute any person in any Court, but such pleader can only act under the directions of the Public Prosecutor or the Assistant Public Prosecutor. The Court comes in the picture only if the pleader so engaged wishes to submit written arguments after the evidence is closed. It is thus clear that the Court is unconcerned in the matter of the engagement of a pleader by a private party and of the conduct of the trial by such pleader under the direction of the Public Prosecutor. This matter is exclusively between the party, pleader and the Public Prosecutor. … The application filed by the petitioner to the learned Additional Sessions Judge for permission to allow his counsel to conduct the trial or to participate therein was misplaced.” 
In Thakur Ram and others v. State of Bihar [AIR 1966 SC 911], the Supreme Court has made it clear, at Para-9, that in a case, which proceeds on a ‘police report‟, a private party has no locus standi and that the criminal law cannot be allowed to be used as an instrument of wrecking private vengeance by an aggrieved party against the person, who, according to such a party, had caused injury to the party, who feels  aggrieved. The Court has made it clear, in Thakur Ram (supra), that barring few exceptions, it is the State, which is the custodian of social interests of the community at large, and so, it is the State, which has to take all steps, which may be necessary, to bring to book the person, who has acted against the social interest of the community, and it is for this reason that in criminal matters, the party, who is treated as aggrieved party, is the State. The relevant observations, in Thakur Ram (supra), read as under : “In case which has proceeded on a police report a private party has no locus standi. No doubt, the terms of S. 435, are very wide and he can even take up the matter suo motu. The criminal law is not, however, to be used as an instrument of wrecking private vengeance by an aggrieved party against the person who, according to that party, had caused injury to it. Barring a few exceptions, in criminal matters the party who is treated as aggrieved party is the State which is the custodian of the social interests of the community at large and so it is for the State to take all the steps necessary for bringing the person who has acted against the social interests of the community to book….” (Emphasis is added) 

There can be no doubt that investigation and prosecution are two different facets in the administration of criminal justice. While the Public Prosecutor’s role is inside the court, investigation is carried out outside the court. Normally, Public Prosecutor’s role commences on completion of investigation except, perhaps, when the question of consideration of bail arises. There is, however, no impediment, on the part of the investigating agency, to discuss with the Public Prosecutor any aspect of law. In fact, even a police officer is independent, while investigating an offence and his investigation cannot be controlled by, and be subjected to, executive discretion or executive decision. It is the police officer’s duty to enforce law of the land and his obedience is to the law and none else. Lord Denning had observed, in R. vs. Metropolitan Police Commissioner [1968   (1) All. E.R. 763], thus: “I have no hesitation, however, in holding that, like every constable in the land, he should, and is, independent of the executive. He is not subject to the orders of the Secretary of State……………….… I hold it to be the duty of the Commissioner of Police, as it is of every chief constable, to enforce the law of the land. He must take steps so to post his men that crimes may be detected; and that honest citizens may go about their affairs in peace. He must decide whether or not suspected persons are to be prosecuted; and, if need be, bring the prosecution or see that it is brought; but in all these things he is not the servant of anyone, save of the law itself. No minister of the Crown can tell him that he must, or must not, keep observation on this place or that; or that he must, or must not, prosecute this man or that one. Nor can any police authority tell him so. The responsibility for law enforcement lies on him. He is answerable to the law and to the law alone.” (Emphasis is added) Co-relation between fair investigation and fair trial 

Having pointed out the role, which a Public Prosecutor is required to play, particularly, in a sessions trial, it may also be, at the cost of repetition, emphasized that a defective, biased or mala fide investigation or a tainted investigation cannot give rise to a valid charge-sheet, because such an investigation would, ultimately, prove to be precursor of miscarriage of criminal justice. Not only, therefore, „fair trial‟, but „fair investigation‟ too form part of the Constitutional rights guaranteed under Articles 20 and 21 of the Constitution of India. The investigation, therefore, must be fair, transparent and judicious. In fact, fairness in investigation and, consequently, ‘fairness in trial‟ form the basic minimum requirement of the „rule of law‟. When non-interference by the Court with an  investigation would, ultimately, result in failure of justice, the Court must interfere. A reference, in this regard, may be made to the case of Babu Bhai vs. State of Gujarat and Ors., (MANU/SC/0643/2010) wherein the Supreme Court observed thus: “34. ……………. If the investigation has not been conducted fairly, we are of the view that such vitiated investigation cannot give rise to a valid charge sheet. Such investigation would ultimately prove to be precursor of miscarriage of criminal justice. In such a case the court would simply try to decipher the truth only on the basis of guess or conjunctures as the whole truth would not come before it. It will be difficult for the court to determine how the incident took place wherein three persons died and so many persons including the complainant and accused got injured. Not only the fair trial but fair investigation is also part of constitutional rights guaranteed under Articles 20 and 21 of the Constitution of India. Therefore, investigation must be fair, transparent and judicious as it is the minimum requirement of rule of law. Investigating agency cannot be permitted to conduct an investigation in tainted and biased manner. Where non- interference of the court would ultimately result in failure of justice, the court must interfere.” [Emphasis is added] 
However, unless an extra-ordinary case of gross misuse of power by those, who are in charge of an investigation, is made out, the court should be quite loathe to interfere with the investigation, which is, ordinarily, a field of activity reserved for the police and the executives. Commenting on this aspect of law, the Supreme Court observed, in Babu Bhai (supra), thus: 

“21. ……….The manner in which the investigation has been carried out as well as the manner in which these cases have been conducted before this Court, clearly indicate that the investigation is not fair and impartial and as such the investigating agency cannot be permitted to continue.  *** *** *** 31. Unless an extra ordinary case of gross abuse of power is made out by those in charge of the investigation, the court should be quite loathe to interfere with the investigation, a field of activity reserved for the police and the executive. ……." (Emphasis is added) 

188. At any rate, there is no difficulty in the State seeking permission for „further investigation‟, because Section 173(8) permits the State to conduct „further investigation‟. As expected, the Supreme Court, as a visionary, had observed, in the case of Ramlal Narang (supra), that, ordinarily, it is desirable that the police should take formal permission from the court for „further investigation‟. The word „ordinarily‟ would, therefore, imply, as already discussed above, that in all cases and in every situation, the police need not take formal permission from the Court before conducting „further investigation‟. It is not difficult to visualize situations, where, on information received by the police, the police may justifiably form the opinion that „further investigation‟ is warranted. In such a case, there may be a situation, where the police may be required to conduct „further investigation‟ without the accused person(s) being informed of such „further investigation‟. After the trial starts, the police cannot obtain permission for „further investigation‟ at the back of the accused person or without informing the accused person. If the accused person is informed that police is seeking permission for „further investigation‟, the police would be obviously required to disclose, if not to the accused person, at least, to the court as to what has surfaced, which warrants „further investigation‟. Disclosure of the fact, which may have given rise to the requirement of „further investigation,‟ may not be disclosed by the police, because, in a given case, such a disclosure may cause prejudice to „further investigation‟ if the accused becomes aware of an aspect of the  case which the police wants to examine by „further investigation‟. No wonder, therefore, that it has been laid down, in A.S. Peter (supra), that in every case, the police need not take formal permission from the court for conducting „further investigation‟ and, in the case of Hasanbhai Valibhai Qureshi (supra), the Supreme Court has clearly held that „further investigation‟ may be conducted by the police de hors any permission from the court. 
In the light of the position of law, as discussed above, when we turn to the facts of the case at hand, it needs to be noted that there were two petitions filed in the learned trial Court, one by the Additional Public Prosecutor, who was conducting the prosecution, and the other, by the son of the deceased couple, who stood in the position of the victim. 
The learned trial Court has rejected the appellant’s application, seeking direction for further investigation on two grounds, namely, that the appellant is a mere witness and no prejudice would, therefore, be caused to him and, secondly, the appellant has no locus standi to ask for further investigation inasmuch as it is only the police, who is competent to seek orders for further investigation. 
As far as the learned Public Prosecutor’s application is concerned, the same was rejected by the learned trial Court on the ground that it is not the Public Prosecutor, but only the police, who have the right to seek direction for further investigation and, secondly, that the two persons, who had not been cited as witnesses in the charge sheet, can be examined under Section 311 of the Code. 

In substance, therefore, there were four grounds, assigned by the learned trial Court, for rejecting the two applications aforementioned,  whereby directions for further investigation were sought for. These four grounds are: (i) the appellant is a mere witness and no prejudice would be caused to him if his prayer for further investigation is not allowed; (ii) it is only the police, which can seek direction for further investigation and, hence, the appellant has no locus standi; (iii) even a Public Prosecutor cannot seek direction for further investigation inasmuch as the right to seek such a direction vests only in the police and not in any one else including Public Prosecutor and (iv) the power given to a trial Court, under Section 311 of the Code, is sufficient to meet the deficiencies, if any, of the investigation in the present case inasmuch as the two persons, who have not been cited as witnesses, can be examined by the Court in exercise of its power under Section 311. 
While dismissing the writ petition, the learned Single Judge added one more ground, namely, that the power, under Section 319 Cr.P.C., can be also invoked by the Court if the evidence on record, which may be adduced by the prosecution, reveals involvement of some other persons too, as assailants, along with the accused-respondent herein. 
Whether the Court’s power under Section 311 and Section 319 can be effective substitute for ‘further investigation’? 
Before proceeding further, it needs to be noted that Section 311 of the Code, cannot be a substitute for investigation or further investigation inasmuch as investigation does not consist of only examination of persons acquainted with the facts of a given case either as witnesses or as accused; rather, investigation involves various other steps, such as, search and seizure. Investigation may also include various forensic examinations. 

Merely on the ground, therefore, that Section 311 empowers the Court to examine any witness at any stage in order to enable it to arrive  at a just decision of the case, it cannot be said that Section 311 would serve the purpose of an effective, unbiased and fair investigation. In every case, Section 311 is not necessarily a remedy for a manipulated and motivated investigation. 
Similarly, Section 319 merely empowers the Court to add a person as an accused if the evidence on record reveals involvement of such a person as an accused. Section 319 too cannot become a substitute for an effective investigation so as to determine whether a person is or is not involved in an occurrence and whether he is required to be brought to face trial. Thus, neither Section 311 nor Section 319 can be treated as a complete substitute for a fair investigation. 
“The investigating officer may exercise his statutory power of further investigation in several situations as, for example, when new facts come to his notice; when certain aspects of the matter had not been considered by him and he found that further investigation is necessary to be carried out from a different angle(s) keeping in view the fact that new or further materials came to his notice.
 Apart from the aforementioned grounds, the learned Magistrate or the superior courts can direct  further investigation, if the investigation is found to be tainted and/or otherwise unfair or is otherwise necessary in the ends of justice.” [Emphasis added] 
In the present case, there is no doubt that the prayers, made by the present petitioner, were for further investigation; but it was the duty of the learned Magistrate to determine if the prayer was for further investigation or the requirement of the case would be met not by further investigation, but by re-investigation. 
It was, therefore, necessary for the learned Magistrate to determine if the facts brought on record necessitated direction for re-investigation or further investigation. 
The present case was not a simple case of lapses committed by the investigating officer; rather, the accusations were of manipulation of investigation. 
If an investigating officer is not faithful, honest or truthful, while recording the statement of witnesses, then, such an investigation cannot give rise to a fair trial.
It needs to be noted that the application made by the present petitioner, in the learned Magistrate Court, clearly reveal that there were, at least, 
The contents and story which established mala fide and illegal investigation by the investigating officer.
These are not mere lapses or ignorance in conducting investigation; rather, these facts make out a case of foul play and deliberate manipulation of investigation and suppression of material facts. 
Since the present case was a clear case of unfair investigation, it could have been rectified by further investigation as well as by re-investigation. When further investigation is possible, re-investigation shall not be directed. 
the above admitted facts, as indicated above, clearly made out a clear case of unfair and manipulated investigation. 
In such circumstances, if the trial were to be held on the basis of the investigation, which had been conducted, the same would have been a farce. 

A trial, based on such manipulated and unfair investigation, as in the present case, would, if we may borrow the language in Babu Bhai (supra), ultimately, prove to be precursor of miscarriage of criminal justice. It is for such cases that the Supreme Court has pointed out and observed, in Babu Bhai (supra), that if the investigation has not been conducted fairly, such vitiated investigation cannot give rise to a valid charge-sheet. In such a case the court would simply try to decipher the truth only on the basis of guess or conjunctures as the whole truth would not come before it. It will be difficult for the court to determine how the incident took place.  
In no uncertain words, observed the Supreme Court, in Babu Bhai (supra), that not only fair trial, but fair investigation too forms part of constitutional rights guaranteed under Articles 20 and 21 of the Constitution of India and, hence, investigation must be fair, transparent and judicious inasmuch as a fair investigation is the minimum requirement of ‘rule of law‟ and no investigating agency can be permitted to conduct an investigation in tainted and biased manner. Held the Supreme Court, in Babu Bhai (supra), that the court must interfere, where non-interference by the court would, ultimately, result in failure of justice. 
What emerges from the above discussion is this: The petitions was filed in the learned Magistrate Court, by the present petitioner, and he brought enough material on record to show that the investigation conducted was unfair, biased and manipulated. 
In such circumstances, there are two courses open to this Court. This Court could have directed either a further investigation or a re-investigation. 
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