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District : Purba Mednipur
In the Court of the Learned 3rd Judicial Magistrate, at Tamluk, Purba Mednipur

Misc. Case no. 255 of 2013.
In the matter of :
Smt. Moumita Bandyopadhyay
_____Aggrieved Person / Petitioner.
· Versus –
Shri Ram Shyamal Bandyopadhyay, and Others.
______Respondents.


WRITTEN ARGUMENTS FILED ON BEHALF OF RESPONDENTS, OPPOSING INTERIM APPLICATION OF PETITIONER:-


1. The averments made in objections to main petition and objections to Interim application may kindly be read as part and parcel of these arguments.
2. The Respondents files detail statement and objections and deny domestic  relationship & violence and other allegations of cruelty, demand for dowry, physical assaults etc and points out that there are no specific allegations in the complaint. All the allegations are vague. No specific dates were mentioned etc. Still after filing of objections there is no rejoinder from petitioner explaining in detail the averments of her petition.
3. In order to prove petitioner’s allegations, petitioner has not produced a single piece of paper. Petitioner has not produced any document showing marriage with respondent 1, and or any earnings of respondent-1. The petitioner alleges marriage which is totally false averments. Filing false and misleading averments are abuse of process of court.

4. The relationship-domestic violence, false accusations, misuse of act has been elicited in the following words:- PARTIES: VIJAY VERMA VS STATE N.C.T. OF DELHI & ANR., Crl. M.C. No.3878/2009, COURT: DELHI HIGH COURT, Date of Order: 13th August, 2010, BENCH: JUSTICE SHIV NARAYAN DHINGRA, AVAILABLE SOURCE:- http://lobis.nic.in/dhc/SND/judgement/16-08-2010/SND13082010CRLMM38782009.pdf :- Filing of a petition under Protection of Women from Domestic Violence Act by the petitioner taking shelter of domestic relationship and domestic violence needs to be considered so that this Act is not misused to settle property disputes. Domestic relationship is defined under the Act in Section 2(f) as under: “(f) ‘domestic relationship’ means a relationship between two persons who live or have, at any point of time, lived together in a shared household, when they are related by consanguinity, marriage, or through a relationship in the nature of marriage, adoption or are family members living together as a joint family.” A perusal of this provision makes it clear that domestic relationship arises in respect of an aggrieved person if the aggrieved person had lived together with the respondent in a shared household. This living together can be either soon before filing of petition or ‘at any point of time’. The problem arises with the meaning of phrase “at any point of time”. Does that mean that living together at any stage in the past would give right to a person to become aggrieved person to claim domestic relationship? I consider that “at any point of time” under the Act only means where an aggrieved person has been continuously living in the shared household as a matter of right but for some reason the aggrieved person has to leave the house temporarily and when she returns, she is not allowed to enjoy her right to live in the property. However, “at any point of time” cannot be defined as “at any point of time in the past” whether the right to live survives or not. For example if there is a joint family where father has several sons with daughters-in-law living in a house and ultimately sons, one by one or together, decide that they should live separate with their own families and they establish separate household and start living with their respective families separately at different places; can it be said that wife of each of the sons can claim a right to live in the house of father-in-law because at one point of time she along with her husband had lived in the shared household. If this meaning is given to the shared household then the whole purpose of Domestic Violence Act shall stand defeated. Where a family member leaves the shared household to establish his own household, and actually establishes his own household, he cannot claim to have a right to move an application under Section 12 of Protection of Women from Domestic Violence Act on the basis of domestic relationship. Domestic relationship comes to an end once the son along with his family moved out of the joint family and established his own household or when a daughter gets married and establishes her own household with her husband. Such son, daughter, daughter-in-law, son-in-law, if they have any right in the property say because of coparcenary or because of inheritance, such right can be claimed by an independent civil suit and an application under Protection of Women from Domestic Violence Act cannot be filed by a person who has established his separate household and ceased to have a domestic relationship. Domestic relationship continues so long as the parties live under the same roof and enjoy living together in a shared household. Only a compelled or temporarily going out by aggrieved person shall fall in phrase ‘at any point of time’, say, wife has gone to her parents house or to a relative or some other female member has gone to live with her some relative, and, all her articles and belongings remain within the same household and she has not left the household permanently, the domestic relationship continues. However, where the living together has been given up and a separate household is established and belongings are removed, domestic relationship comes to an end and a relationship of being relatives of each other survives. This is very normal in families that a person whether, a male or a female attains self sufficiency after education or otherwise and takes a job lives in some other city or country, enjoys life there, settles home there. He cannot be said to have domestic relationship with the persons whom he left behind. His relationship that of a brother and sister, father and son, father and daughter, father and daughter-in-law etc survives but the domestic relationship of living in a joint household would not survive & comes to an end.
5. Interpretation of the statute by delhi High Court. PARTIES: Nagesh Malik vs Payal Malik, Crl. Rev. P. No. 252/2010, 253/2010 & 338/2010, COURT: DELHI HIGH COURT, Date of Order: 29th July, 2010, BENCH: JUSTICE SHIV NARAYAN DHINGRA, AVAILABLE SOURCE:- http://indiankanoon.org/doc/234540/ , http://lobis.nic.in/dhc/ :- It is apparent that in order to make a person as respondent in a petition under Section 12, there must exist a domestic relationship between the respondent and the aggrieved person. If there is no domestic relationship between the aggrieved person and the respondent, the Court of MM cannot pass an order against such a person under the Act. Domestic relationship is defined under Section 2 (f) of the Act and is as under: "domestic relationship" means a relationship between two persons who live or have, at any point of time, lived together in a shared household, when they are related by consanguinity, marriage, or through a relationship in the nature of marriage, adoption or are family members living together as a joint family.
6. BURDEN LIES WITH PETITIONER:- NARAYAN GANESH DASTANE VS SUCHETA NARAYAN DASTANE AIR 1975 SC 1534:- The burden of proof in a matrimonial petition-must lie on the petitioner because ordinarily the burden lies on the party which affirms a fact, not on the party which denied it. This principle accords with commonsense, as it is much easier to prove a positive than a negative. The petitioner must, therefore. prove that the respondents had treated him with cruelty within; the meaning of r. 10(1)(b) of the Act……………….. The normal rule which governs civil proceedings is that a fact is said to be established if it is proved by preponderance of probabilities. Under s. 3 of the Evidence Act a act is said to be. proved when the court either believes it to exist or if considers its existence so probable that a prudent man ought, in the circumstances, to act upon the supposition that it exists. The first step in this process to fix the probabilities. the second to weigh them. The impossible is weeded out in the first stage, the improbable in the second. Within the wide range, of probabilities the Court has often a difficult choice to make but it is this choice which ultimately determines where the preponderance of probabilities lies. Important issues like the status of parties demand closer scrutiny than those like the loan on a promissory note. Proof beyond reasonable doubt is proof by a higher standard which generally governs criminal trials or trials involving enquiries into issues of quasi-criminal nature. 
7. COMPLAINT ONLY TO HARASS:- SUPREME COURT: PREETI GUPTA & ANOTHER VS STATE OF JHARKHAND & ANOTHER CRIMINAL APPEAL NO. 1512 OF 2010 (AUGUST 13, 2010) DALVEER BHANDARI, J. & K.S. RADHAKRISHNAN, J. We have very carefully considered the averments of the complaint and the statements of all the witnesses recorded at the time of the filing of the complaint. There are no specific allegations against the appellants in the complaint and none of the witnesses have alleged any role of both the appellants. ……………….They have never visited the place where the alleged incident had taken place. They had never lived with respondent no.2 and her husband. Their implication in the complaint is meant to harass and humiliate the husband’s relatives. This seems to be the only basis to file this complaint against the appellants. Permitting the complainant to pursue this complaint would be an abuse of the process of law…………….It is a matter of common experience that most of these complaints under section 498-A IPC are filed in the heat of the moment over trivial issues without proper deliberations. We come across a large number of such complaints which are not even bona fide and are filed with oblique motive. At the same time, rapid increase in the number of genuine cases of dowry harassment are also a matter of serious concern. The learned members of the Bar have enormous social responsibility and obligation to ensure that the social fiber of family life is not ruined or demolished. They must ensure that exaggerated versions of small incidents should not be reflected in the criminal complaints. Majority of the complaints are filed either on their advice or with their concurrence. The learned members of the Bar who belong to a noble profession must maintain its noble traditions and should treat every complaint under section 498-A as a basic human problem and must make serious endeavour to help the parties in arriving at an amicable resolution of that human problem. They must discharge their duties to the best of their abilities to ensure that social fiber, peace and tranquility of the society remains intact. The members of the Bar should also ensure that one complaint should not lead to multiple cases.…………………….The allegations of the complaint are required to be scrutinized with great care and circumspection………………….It is also a matter of common knowledge that exaggerated versions of the incident are reflected in a large number of complaints. The tendency of over implication is also reflected in a very large number of cases.
8. WHEN MATERIAL FACTS UN DISCLOSED:- In Samant N. Balkrishna v. George Fernandez, (1969) 3 SCC 238, 250-51, Explaining what is the difference between material facts and particulars, Supreme court has observed': "The word 'material' shows that the facts necessary to formulate a complete cause of action must be stated. Omission of a single material fact leads to an incomplete cause of action and the statement of claim becomes bad. The function of particulars is to present as full a picture of the cause of action with such further information in detail as to make the opposite party understand the case he will have to meet. There may be some overlapping between material facts and particulars but the two are quite distinct. The material facts thus will show the ground of corrupt practice and the complete cause of action and the particulars will give the necessary information to present a full picture of the cause of action. In stating the material facts it will not do merely to quote the words of the section because then the efficiency of the words 'material facts' will be lost………….”.
9. MISUSE OF THE PROVISION A NEW LEGAL TERRORISM:- SUSHIL KUMAR SHARMA VS UNION OF INDIA & ORS. ARIJIT PASAYAT J & H.K. SEMA J AIR 2005 SC 3100 “Merely because the provision is constitutional and intra vires, does not give a licence to unscrupulous persons to wreck personal vendetta or unleash harassment. It may, therefore, become necessary for the legislature to find out ways how the makers of frivolous complaints or allegations can be appropriately dealt with. Till then the Courts have to take care of the situation within the existing frame work. As noted the object is to strike at the roots of dowry menace. But by misuse of the provision a new legal terrorism can be unleashed. The provision is intended to be used a shield and not assassins’ weapon. If cry of "wolf" is made too often as a prank assistance and protection may not be available when the actual "wolf" appears. There is no question of investigating agency and Courts casually dealing with the allegations. They cannot follow any strait jacket formula in the matters relating to dowry tortures, deaths and cruelty. It cannot be lost sight of that ultimate objective of every legal system is to arrive at truth, punish the guilty and protect the innocent.”

10. STANDARD OF PROOF:- we cannot overlook important observations of the Apex Court made in the case of S.P. Chengalvaraya Naidu v. Jagannath, AIR 1994 SC 853 reiterated in the case of Chandra Shashi v. Anil Kumr Verma, 1995 SCC (1) 421 . In the said judgment it is observed that: "The stream of administration of justice has to remain unpolluted so that purity of Court's atmosphere may give vitality to all the organs of the State. Polluters of judicial firmament are, therefore, required to be well taken care of to maintain the sublimity of Court's environment, so also to enable it to administer justice fairly and to the satisfaction of all concerned. Anyone who takes recourse to fraud, deflects the course of judicial proceedings, or if anything is done with oblique motive, the same interferes with the administration of justice. Such persons are required to be properly dealt with, not only to punish them for the wrong done, but also to deter others from indulging in similar acts which shake the faith of people in the system of administration of Justice."
11. If the application is allowed petitioners may drag on the proceedings and hence for speedy justice the matter may be heard on merits after suitable enquiry. 
12. If the application is allowed grave injustice and injury will be caused to the  respondents. Since petitioner is not wife of the respondent -1, and on the grounds of her own drawbacks in the averments of her petition. 
13. The likelihood of creating further complications on petitioners false averments through interim order is already explained in the objections and it may be read as part and parcel of this argument. I deeply pray your Honour to consider all the legal aspects either for interim order or for order on merits in the ends of justice.
14. Wherefore in view of above facts and laid down law, this respondents humbly prays this Hon’ble court to keep pending the Interim application and direct petitioner to prove her case on merits to provide any relief as claimed for, by substantially proving her allegations in the ends of justice.


Through ______________


Advocate for the Respondents.
Date : __________________2014.
Place : Tamluk, Purba Mednipur.
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