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                                                            CHAPTER I		
                                                       1.INTRODUCTION
            The negotiable instrument act was established in 1881 for the betterment of transferring of money to another. Generally, the word negotiability means “transfer” either it can be distributing cash or shifting the money from one’s own account to another. It is three types such as cheques by bill, promissory note and also mentions about the demand demands. There were no methods to transfer the money but after the NIA came into force the possibility of transferring of cheques is being active since it gives both protection and punishment for the wrong doers. The dishonouring of cheques is most important when comparing to all other provisions and statutory. This sec. 138 of NIA was inserted by the banking, financial committee and the amendment was made in 1998. In order to regulate the financial promises in growing trade, commerce and industrial activities of the country and the main strength of this section to promote greater significance on financial matters then also, the provisions to safeguard the position of the creditor to claim back the money in the drawer of the cheque.
             This NIA was supported by the Criminal Procedure Code, 1973, in relating with sec.2 (d),(n), 177-179, 25(1) and (2) also 407, Indian penal code, 1860 by referring to sec. 420 and the Constitution of India,1950 by suggesting the speedy trial in ART. 21. The dishonour of cheques became popular and frequent in courts of law and the law relating to the same developed in such a rapid pace covering almost several aspects which may arise in the day to day disposal of such cases by the courts.
         The cheques are simplest way to draw the amount from the account where as many occurrence of fraudulent actions take place during the draw of cheque and also misrepresentation happens while the payee handover the cheque to another person. Even the banks are getting cheated by the dishonour of cheque since it is the wider issue the researcher is only focusing on sec.138 of NIA, 1881. The researcher gave attempt to bring about the constitutional validity of this provisions with some judicial interpretations regarding dishonouring of cheques and also the procedures of initiation of qualifying the cheques through trial in the courts. Because the members are well enough to get back their shares or the amount due under dishonour of cheques.  In the debt liability and any other actions which symbolises the insufficiency of money will be get informed by the bank through notice. Everyone will be binding that notice because it is one of cause to prove that the payee has the malafide intention towards the drawer.
1.1.  OUTLINE/ROADMAP:
The roadmap for this research paper as follows, the researcher in chapter 1 discussed about what is cheque and short history of NIA. In Chapter II the researcher tried to bring the constitutional validity of the provision sec.18 of negotiable instrument act by referring various interpretation held in various courts. In chapter III the researcher gave an attempt to prove that dishonour of cheques is the criminal offence and not the civil liability. In Chapter IV the researcher will be trying to explain about the procedures for dishonouring of the cheques and some trail proceedings.

1.2.  RESEARCH OBJECTIVES:
  1.  To know about the trial proceedings for dishonour of cheques. 
   2. To analyse the difference dishonour of cheques in various countries.
   3. To understand that the dishonour of cheques that falls under criminal offence.

1.3.  RESEARCH QUESTIONS:
1. Whether the dishonour of cheques falls under the criminal offence?
1.1.  If yes, state the reason why is it so?
1.2.  If No, prove that dishonour of cheques in civil proceedings?
2. What are the remedies for the dishonour of cheques in the upcoming generations?
3. What are the consequences for dishonour of cheques?
1.4.  RESEARCH METHODOLOGY:
 The research methodology adopted by researcher is both doctrinal and analytical method of research. The researcher has limited the research paper to issues related to the use of dishonour of cheques. The methodology used in this study helped to understand and examine the concept of this research project.
1.5.  RESEARCH SOURCES:
The Researcher has made use of relevant cases relating constitutional validity of sec.138 of Negotiable Instrument Act. The researcher has referred to identify the real nature and scope of dishonour of cheques. The above serve as the primary sources to the Research paper. Secondary sources such as books, articles, journals and web sources have also been referred.
                                                    CHAPTER II 
       2.CONSTITUTIONAL VALIDITY OF THE PROVISION
The constitutional validity of  provision sec.138 of Negotiable Instrument Act, 1881. Since the section 138 of NIA provides the penalty for the dishonouring of cheques and also the procedures was prescribed to enforce all the formal proceedings. Generally, when there is overlapping of the sections is considered to be ultra vires and it was decided was by struck down of one over another. 
It was held in the case Rajinder steels ltd vs. Union of India[footnoteRef:2] Supreme Court. The facts was the complainant filed a writ against sec.138 of NIA since it is violative of the constitution under art.21. Rising the question of law it is ultra vires to constitution because the person was punishable for the discharge of contractual liability by article 21. But the supreme court in its standard rejected the petition and held that the person who was given a punishment under sec.138 of NIA must be given the penalty under art.21 also because money lending and transferring of money comes under civil nature. [2:  .2000 CR.L.J. 625(Delhi).] 

      Here, in this case sec.138 needs malafide intention to defraud the drawer the essential ingredients to be fulfilled. No person should be imprisoned because of inability to fulfil the contractual liability under sec.138 of NIA. Hence it is proved that the sec.138 of NIA is constitutionally valid.
In Ramawati Sharma vs union of India[footnoteRef:3] the claim was against the other types of dishonouring of cheques where as promissory notes and exchange of bill liability was given punishment and hence it is violative of art.14, 19, 20 and 21 against 138 of NIA but the court rejected by stating that the promissory notes, bills of exchange and cheques has a different essentials and cannot be made equalise all three forms of cheques. Hence the sec.138 has a separate standard to impose penalty on dishonour of cheques only if there is any malafide intention. If there is no malafide he has to prove because of the burden of proof lies on the person who files the suit or writ as per under sec.101 of Indian Evidence Act[footnoteRef:4]. [3:  AIR 1999 All 21.]  [4:  Indian Evidence Act, 1872.
] 

Sec.138 of NIA states that when there is a insufficiency of funds in the account for dishonour of cheques and there are certain procedures to be followed for the dishonouring of cheques by the banks. And it is the cheque holder responsibility to issue a notice in writing for to drawer of cheque within thirty days of receipt information given by the bank if not he will held liable for the due course and the validity of the cheques is only for six months after the mentioned period the cheque will automatically disqualified to withdraw the amount.
                                                        CHAPTER III
               3.OFFENCES RELATING TO DISHONOUR OF CHEQUES 
There are some essential ingredients to prove that dishonour of cheques is an offence unless and until it won’t be an offence. As it was held in the case of Modi cements Ltd vs. Kuchil Kumar Nandi[footnoteRef:5] the stop payment commands to the bank does not prohibit an action under sec.138 of the act. [5:  (1998)  3 SCC 249.] 

3.1.  RELATING PROVISIONS OF CR.P.C AND IPC 
In Goa Plast (p) Ltd vs Chico Ursula D’ Souza[footnoteRef:6] it was decided once the notice issued to drawee for the stoppage of payment it cannot be prohibit an action under sec.138 because if the cheque is issued by the drawer opinion must be go behind that.  [6:  AIR 2004 SC 408] 

  Under Section 142, courts take cognizance of offences punishable under Section 138 only upon a complaint made by the payee or, as the case may be, the holder in due course of the cheque. The complaint must be in writing and be made within one month of the date on which the cause of action i.e. after the person drew the cheque fails to pay the amount within 15 days of the receipt of notice of its dishonour. No court inferior to that of a Metropolitan Magistrate or a Judicial Magistrate of the first class has the power to try any offence punishable under section 138.[footnoteRef:7] As the complaint defined in sec 2 (d) of cr.p.c where the complaint can be made by a oral or written format to the magistrate before taking into action and that person should be commit an offence which cannot be take part in police report[footnoteRef:8]. [7:  law relating to dishonour of cheques in india: an analysis, suhita mukhopadhyay;  on 16 March, 2010.]  [8:  Criminal Procedure Code, 1973 under sec 2 (d)
] 

 Generally, a person who has a intention to cheat the holder of the cheque then that person will be made liable under the offence cheating under sec.420 of IPC and hence it is proved that sec.138 had also has the character of criminal offence. So,sec138 of NIA will come under the criminal offence whereas it deals with the money lending process it will also covers the civil nature. 
3.2.  PROCEDURES IN CIVIL AND CRIMINAL FOR DISHONOUR OF CHEQUES 
The civil and criminal proceedings for dishonouring of cheques can happen simultaneously without any confusion and without any overlapping of any provision. It is clear from a reading of Section 141 of the Act that if the offence under Section 138 of Negotiable Instruments Act is committed by the company or a firm, every person who was in charge and responsible for the affairs and conduct of the business for the company or firm, as the case may be at the time when the alleged offence was committed, is also liable for prosecution along with the company on taken into note of sec.138 to sec.142 of the act. 
              The criminal proceedings are seldom stayed till the decisions of a civil suit over the self same matter but having regard to the facts and circumstances which in this Court opinion is a compelling circumstances when for ends of justice there is no way out but to stay the criminal proceeding till disposal of the civil suit[footnoteRef:9]. Because most of the time the drawer of the cheque will be given information by the bank that is there account has insuffiency of funds so, in that circumstances there will be a lot of chances to defraud to the holder of the cheque and there occurs the criminal intention by making offence as mentioned in sec 2(n) of cr.p.c as any action which is against the law for the time being in force and includes a complaint is made.[footnoteRef:10]  [9:  http://shodhganga.inflibnet.ac.in/bitstream/10603/7935/8/08_summary.pdf (last visited on 15 sept 2016)]  [10:  Sec. 2(n) of cr.p.c 1973.] 

               As it was decided in Mathew George vs Jacob[footnoteRef:11] the kerala High Court said that once the cheque is signed with the legally enforceable for the debt and liability for that offence is committed in that situation sec. 138 revolves around it. And also in Sardar Jasvir Singh vs State of UP [footnoteRef:12] in the Allahabad High Court decided that the person who having he cheque for longer time period and that cheque is payable means it would results in dishonour of cheque. [11:  (2006)1 KLT 126.]  [12:  2007 (3) ALJ 553] 



In Noor Mohammad v. Haridas[footnoteRef:13], this case dealt with the advanced loan on the money lender a suit for recovery of the loan by an endorsee of the hand note would be barred by the provisions of section 4,and the due date was in advance. The mere fact that the endorsee of the note is a holder in due course within the meaning of section 9, Negotiable Instruments Act, will not affect the position[footnoteRef:14]. [13:  ILR 1952 Pat 484.]  [14:  http://shodhganga.inflibnet.ac.in/bitstream/10603/7935/10/10_chapter%202.pdf (last visited on 16 sept 2016).] 

                                                  CHAPTER IV 
4. JURISDICTION OF COURTS AND INITIATION OF TRIAL
The victim can choose any courts but in respect within its domestic or in its nationality where drawing of cheques has occurred the full freedom can be given to the affected party. Jurisdiction is the most important one to know its place of trial and inquring should happen as per mentioned in sec177 to 179 of cr.p.c[footnoteRef:15]    [15:  Sec. 177-179 of cr.p.c, 1973.] 

        4.1. JUDICIAL INTERPRETATIONS
1. K.Bhaskarn v. Shanta Karan Vidyan Balan[footnoteRef:16]  where the important guideline was instructed in this case giving notice in writing was the essential method to inform the holder of cheque to pay back the amount within the prescribed time period that is before thirty days. If the company manager or director is responsible means sec. 138 of NIA will come into force for the committed action. Then he will be the one who initiates the process of trial proceedings. When the dishonour of cheque is happened the court has the responsibility to fix the payee and has jurisdiction so, the debtor have to go to the creditor and ask for the amount. If the cheque was issued in one place and it was withdrawn in some other place means the court has n jurisdiction regarding this issue.   [16:  AIR 1999-7 SC-570] 

2. Indmark Finance and Investment Co. (Pvt) Ltd. v. The Learned Metropolitan Magistrate 28thCourt[footnoteRef:17] in this case the cause of action has occurred in Calcutta but the issue raised in bombay where as the court has no jurisdiction regarding this matter. [17:  1992(1) Crimes 993 at p. 997] 



3. Avon organics, Hyderabad Ltd vs Pioneer Products Ltd[footnoteRef:18], it has been decided that when filing of amount and date as per the complainant choice is for alteration and the offender cannot be held guilty for this punishable offence under sec.138 of NIA because it states also about the punishment may extend to three years imprisonment, fine or with both. But the fine may extend to twice the amount of cheque. [18:  2003 All MR (cri) journal 105 (AP).] 

4. C.Antony vs K.G.Raghavan[footnoteRef:19] Nair it is clear in saying about the money leandering in advancement does not come under the offence so sec.138 does not work in that advancement regards. [19:  AIR 2003 C 182. ] 

5. I.C.D.S. vs. Beemna Shabeer[footnoteRef:20] this is the important issue where the sec.138 fails because if the cheque is issued by the guarantor it cannot be dishonoured and it is not catches by the sec.138 of NIA. [20:  AIR 2002 SC 3014.] 

               4.2. REMEDIES FOR DISHONOUR PF CHEQUES
1. Where an offence has taken place regarding the dishonour of cheques it can be settled through the court proceedings. Either it may by the civil or criminal that will be choosen by the party if both also he can claim.  
2. The other option they may go for the negotiation and mediation process for the betterment to get a quick decision.
3. In civil remedy they may get the lost interest and they will be recover the cheque amount, where as the criminal side the party may file for fraudulent action, recover the cheque amount and also claim for compensation. This is where a summary suit under Order 37 of the Code of Civil Procedure (1908)[footnoteRef:21] comes in. A summary suit is different from an ordinary suit as it does not give the accused the right to defend himself. Instead, the defendant has to procure permission from the court to do so. However, remember that summary suits can be availed only in recovery matters, be it promissory notes, bills of exchange or cheques[footnoteRef:22]. [21:  Order 37 of the Code of Civil Procedure (1908).]  [22:  http://legal360.in/Detail/LT/2450/REMEDIES-AVAILABLE-AGAINST-DISHONOUR-OF-CHEQUE, (last visited on 16 sept 2016 (N.T.M.)).] 

	

                                                      CHAPTER V 
                                                 SUMMARY TRIAL
This Practice Note covers the different stages of a summary trial with the procedure governed by the Criminal Procedure Rules. It deals with the prosecution case including the calling of live witnesses, the use of written statements, the agreement of formal admissions, admission of hearsay evidence, special measures, the sequence of questioning, closing the prosecution case, the defence case, closing speeches, the verdict and calling evidence after the case is closed[footnoteRef:23]. The procedure of filing complaint and prosecuting the drawer in a court of magistrate involves certain finer points like cause of action, preparation of legal notice and complaint in accordance with legal requirements, modes of sending the written legal notice, service of summons and non-bailable warrants, conducting the criminal case etc.  It is advisable to consult an advocate who is well versed and experienced in this area of practice[footnoteRef:24]. [23:  https://www.lexisnexis.com/uk/lexispsl/corporatecrime/synopsis/96607:97465/Magistrates'-court-proceedings/Summary-trial ( last visited on 27 sept 2016,(N.T.M)).]  [24:  http://creative.sulekha.com/cheque-bouncing-is-a-criminal-offence-in-india_385462_blog ( last visited on 27 sept 2016,(N.T.M)).
] 

  The Court verifies/examines the complainant on oath and the contents of the complaint records his statement and directs him to produce original documents.
1. original dishonoured cheque,
2. bank memo/intimation of dishonor,
3. copy of statutory notice issued for demand,
4. proof of service of demand notice
5. necessary averment in the Complaint /Affidavit stating that the
Issuer has failed to pay the amount demanded in the demand notice within stipulated period.
Upon verification of the complainant, the court proceeds to issue summons to the accused by RPAD or courier service. The accused if and when enters his appearance and if contests the case, gets an opportunity to cross examine the complainant which takes unusually longer time. This process practically stretches beyond 6 months as otherwise provided in section 143 (3) of the Act. The accused is thereafter cross examined by the complainants' advocate and the case is posted for arguments of parties followed by a judgment. However, this procedure has proved to be cumbersome and lengthy and has defeated the very purpose of the summary trial of cases relating to dishonor of cheques under the Act.
Being dissatisfied with the overdrawn process of the trial courts in deciding the cases relating to dishonor of cheques under the Act, several High Courts in India have time and again sought to lay down guidelines and directions for trial courts for expediting disposal of cases[footnoteRef:25]. [25:  Hariani & co Advocates and solicitors; Trial Courts To Conduct Cheque Bouncing Cases Expeditiously, on june 2014.] 

Procedure for Summary Trials :
The provisions of sections 262 are imperative and a breach thereof amounts to an illegality and not an irregularity.
Judgment in cases Tried Summarily :
Section   264   lays down that in every case tried summarily the magistrate must record the substance of the evidence and the judgement that is delivered  must also contain a brief             statement  of the reason for coming in a particular finding.                                        
Language of Record and Judgment :
Section 265 emphasizes that every such record i.e. the particulars mentioned in s.263 and the substance of evidence and judgment must be recorded in the language of the court.
Section   326(3):  The   provision   of   Section   326   (3), Cr.PC,  bars   the  use  of  pre­recorded   evidence  by   successor  Judge only when the trial has to be conducted according to the provisions  of sections 262 an 265 of crpc in summary trial. When in a summary trial the evidence has taken partly be one magistrate who has taken notes of evidence  and made them part of the record of the case ad that magistrate is succeeded by the another magistrate the successor can decide the case on the evidence partly recorded by his predecessor partly recorded by himself. It is not required   that   in   every   case   where   the   case   is   sent   to   another Magistrate,   the   evidence  must  be  re­heard[footnoteRef:26]. [26:  http://mja.gov.in/Site/Upload/GR/%20I%20Summ%20of%20Cri.pdf (last visited on 26 sept 2016 N.T.M)).] 


EXECUTION PROCEDURE:
[bookmark: 454.]Rule 454 F (2) deals with the trial in summary cases.  F (2) advises the defendant of the right to appeal within 30 days for a trial de novo in the court of common pleas, and that if an appeal is filed:
     (a)   the execution of sentence will be stayed and the issuing authority may set bail or collateral; and
     (b)   the defendant must appear for the de novo trial or the appeal may be dismissed;
   (3)  if a sentence of imprisonment has been imposed, direct the defendant to appear for the execution of sentence on a date certain unless the defendant files a notice of appeal within the 30-day period, and advise that, if the defendant fails to appear on that date, a warrant for the defendant’s arrest will be issued; and
   (4)  issue a written order imposing sentence, signed by the issuing authority. The order shall include the information and a copy of the order shall be given to the defendant.
CHEQUES UNDER SUMMARY TRIAL:
“ALL CHEQUE BOUNCE CASES SHOULD BE TRIED IN A SUMMARY MANNER RATHER THAN ISUMMONS MANNER”. It is brought to the notice of this Court that Magistrates throughout the State quite often adopt the summons case procedure without arriving at a conscious decision thereon. Towards avoiding such mishaps in future, this Court directs a copy of this order to be forwarded to all the District Courts and Metropolitan Magistrate/Judicial Magistrate Courts. The Magistrates shall henceforth effect compliance in keeping with the observations herein above made and it shall be the duty of the District Judge to ensure such compliance. 8. Considering that adoption of summons case procedure affords better opportunity to the accused to make out his defence and towards avoiding unnecessary upheavel, this Court directs that the present order shall be complied with in respect of all fresh cases filed under Section 138 of Negotiable Instruments Act[footnoteRef:27]. [27:  https://nayayamargalu.wordpress.com/2012/05/11/all-cheque-bounce-cases-should-be-tried-in-a-summary-manner-rather-than-isummons-manner-it-is-brought-to-the-notice-of-this-court-that-magistrates-throughout-the-state-quite-often-adopt-the-summon/ ( last visited on 26 sept 2016 (N.T.M)).] 


	
 CONCLUSION
It is the debatable whether the sec.138 falls under the civil or criminal. But the researcher has found that Dishonour of cheques will lay on the criminal offence. And the trials for being conducted in different to bring the essentials of criminal proceedings. There will be no any other overlapping of the section and no concept of ultra vires can be found regarding this section. It is a clear cut and transparent to all the sections and also it is a punishable offence under IPC with the support of CR.P.C. Here by, I conclude that sec.138 is criminal offence should be penalised hence it defrauds the another person. 
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