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MODE OF EXECUTION: ATTACHMENT OF PROPERTY
S. Rajalakshmi[footnoteRef:1] [1:  S. Rajalakshmi, IV yr. B.A.LL.B(HONS), Tamil Nadu National Law School, Trichy.] 


Chapter – I
1. INTRODUCTION:

Law has wider scope in all the filed, for easier understanding it has been enveloped itself into two blocks i.e Substantive law and Procedural law. The name itself denotes its nature and functions are distinct from each other but both act inter-dependently. The link between them is that ‘the procedural law which puts the life into substantive law’ by providing working requirements of the remedies, which envisages the well-known maxim “Ubi jus ibi remedium”[footnoteRef:2] in force. [2:  Halsbury’s Law of England (4th Edn.) Vol. 37, at p.11 para 3.] 

The Code of Civil Procedure is also a product of procedural law which is intended to regulate the procedures followed by the Civil Court. The very main objective of CPC is to consolidate and amend the law relating to the procedures in the Courts of Civil Judicature. To consolidate means to collect all the laws relating to the particular subject and to bring it down to the date in order that it may form a useful code which is applicable to the circumstances existing at the time when the consolidating the Act enacted. The Code is not too technical it is literally constructed and interpreted so that it leaves a room for reasonable justification. This Code is not exhaustive, the rules of procedure are intended to be handmaid to the administration of justice and they must, therefore be constructed liberally and in such manner as to render the enforcement of substantive rights effective. As the general principle of law counts on the principle of interpretation of statutes of the procedural law are always retrospective in nature unless expressly provided by law itself. The reason is that no one can have a vested right in forms of procedure. But the Code of Civil Procedure is not retrospective in operation.
In this project I am going to deal with the post-stage of delivered judgment i.e mode of execution of decree by attachment of property. The substantive part of it is covered under Sec.60 – 62 and the procedural part of it is covered under Order XXI Rule 43 – 54. 
Chapter – II
2. MODE OF EXECUTION:
The civil proceeding commences at Trial Court by filing of plaint or petition according to the statutory requirement. After passing through the process of Trial the end product of Plaint is Judgment and decree. After delivery of Judgment the Judge of the Trial Court become functus officio in that case. Where Decree is the formal expression of the Court, which is the operative portion of the Judgment. The stage where the decree becomes operative is the execution stage.
2.1 Meaning of Execution:
The term ‘execution’ has not been defined in the Code. The expression “execution” signifies the enforcement or giving effect to a judgment or order of a Court of Justice. In other words, execution is the enforcement of decrees and order by the process of the Court, so as to enable the decree-holder to realize the fruit of the decree. The Execution is complete when the judgment –creditor or decree-holder gets money or other things awarded to him by the judgment, decree or order. The Supreme Court in Ghan Shyam Das vs. Anant Kumar Sinha[footnoteRef:3] held that the Code of Civil Procedure contains elaborate and exhaustive provision relating to the execution of decree. The numerous rules and Order 21 of the Code takes care of different situation providing effective remedies not only to the judgment-debtor and decree-holder but also to claimant objectors, as the case may be. [3:  Ghan Shyam Das vs. Anant Kumar Sinha, AIR 1991 SC 2251.] 

2.2 Enforcement of Execution:
The Code lays down various modes of execution. After the decree-holder files an application for execution of a decree, the executing Court can enforce execution. There are various limitation and conditions prescribed under different provisions for various modes of execution[footnoteRef:4]. A Decree may be enforced by delivery of any property specified in the decree, by attachment and sale or by sale without attachment of any property, or by arrest and detention in civil prison of the judgment-debtor or by appointing a receiver, or by effecting partition, or in such other manner as the nature of the relief may require[footnoteRef:5]. [4:  Section 51 of Civil Procedure Code, 1908.]  [5:  Order XXI, See also Section 51 of Civil Procedure Code, 1908.] 

Chapter - III
3. ATTACHMENT OF PROPERTY:
A decree may also be executed on the application of the decree-holder by attachment and sale or by sale without attachment of property. The Code recognizes the right of the decree-holder to attach the property of the judgment-debtor in execution proceeding and lays down the procedure to effect attachment. Section 60 – 64 and Rules 41 – 57 of Order XXI of Code of Civil Procedure deals with the subject of attachment of property . 
3.1 Nature and Scope:
The properties which are to be attached and sold in execution is clearly stated under Section 61 of the Code. It also specifies the properties which are not liable to be attached or sold under Sec. 60(2). The proviso under Sec. 63 prescribes procedures where the same property is attached in execution of decree by more than one Court. The Court is empowered to order the execution of decree by the way of attachment of property[footnoteRef:6]. In M.A.A. Raoof vs. K.G. Lakshmipathi[footnoteRef:7], it was held that the Court is competent to attach the property if it is situated within the local limit of the jurisdiction of the Court. It is immaterial that the place of business of the judgment –debtor is outside the jurisdiction of the Court. [6:  Section 51 (b) of Code of Civil Procedure, 1908.]  [7:  M.A.A. Raoof vs. K.G. Lakshmipathi, AIR 1969 Mad 268] 

The order of attachment takes effect from the moment it is brought to the notice of the Court. The Code declares that a private alienation of property after attachment is void under Sec.64. However, the provisions of the Code do not affect any special or local law. Attachment and sale under any other statute therefore, can be made and the judgment debtor cannot claim benefit under the Code.  
3.2 Object:
The primary object of the attachment of the property is to give notice to the judgment debtor not to alienate the property to anyone as also to the general public not to purchase or in any other manner deal with the property of the judgment –debtor attached in execution proceedings. At the same time, it protects a judgment-debtor from granting exemption to certain properties from attachment and sale. The words “attachment” and “sale” are to be read disjunctively and not conjunctively as upheld in Amulya Chandra vs. Pashupati Nath[footnoteRef:8]. Hence, the attachment of property is not a condition precedent and sale of property without attachment is merely an irregularity and does not vitiate the sale. [8:  Amulya Chandra vs. Pashupati Nath, AIR 1951 Cal 48 (FB).] 

3.3 Property which can be attached – Sec.60
Section 60(1) declares which properties are liable to attachment and sale in execution of a decree, and which properties are exempted from attachment. The list enumerates certain properties such as lands, house, or other buildings, goods, money, bank-notes, cheques, bills of exchange, hundis, promissory notes, Government securities, bonds or other securities for money, debts shares in a corporation. All salable property (movable and immovable) belonging to the judgment-debtor or over which or the portion of which he has disposing power which he may exercise for his own benefit may be attached and sold in execution of a decree against him. The section is not exhaustive. Specific non-inclusion of a particular species of property under Sec.60 is, therefore, not of any consequence if it is salable otherwise. 
3.4 Property which cannot be attached – Sec. 60-61:
The proviso to sub-section (1) of Section 60 declares that the properties specified therein are exempt from attachment and sale in the execution of a decree. The list enumerates certain properties such as necessary wearing apparel, cooking vessels, bedding, tools of artisans, pensions and gratuities, compulsory deposit, right to future maintenance, etc. the exemption listed in the proviso are cumulative and the judgment-debtor may claim the benefit of more than one clause if he is qualified to do so.
By Amendment Act of 1976, new sub-section (1-A) of Section 60 has been inserted on the recommendation of the Law Commission. This Sub-section now specifically provides that any agreement to waive the benefit of any exemption under Section 60 shall be void. Section 61 empowers the State Government to exempt agricultural produce from attachment or sale. This provision is intended to enable an agriculturist to continue agricultural operation even after execution of a decree.
3.5 Mode of attachment: Order XXI Rule 43-54:
Rule 43 to 54 of Order 21 lay down the procedure for attachment of different types of movable and immovable properties.
	Type of Property
	Mode of Attachment

	1. Movable Property (other than agricultural produce) in possession of judgment-debtor;
	By actual seizure thereof. But if such property is perishable, or the expense of keeping it is likely to exceed its value, it may be sold.

	2. Movable property consisting of livestock, agricultural implements or other articles which cannot conveniently be attached;
	By leaving the same in the custody of respectable person as the “custodian”

	3. Movable property not in possession of the judgment-debtor;
	By an order prohibiting the person in possession thereof from giving it to the judgment-debtor

	4. Negotiable Instrument neither deposited in a Court nor in the custody of a public officer;
	By actual seizure and bringing it into Court

	5. Debt not secured by a negotiable instrument;
	By an order prohibiting the creditor from recovering the debt and the debtor from paying the debt.

	6. Share in the capital of a corporation;
	By an order prohibiting the person in whose name the share stands from transferring it or receiving dividend thereon.

	7. Share or interest in movable property belonging to the judgment-debtor and another as co-owners;
	By a notice to the judgment-debtor prohibiting him from transferring or charging it.

	8. Salary or allowance of a public servant or a private employee;
	By an order that the amount shall (subject to the provision of Section 60), be withheld from such salary or allowances either in one payment or by monthly instalments. 

	9. Partnership property
	By making an order: 
a) charging the interest of the partner in the partnership property;
b) appointing a receiver of the share of the partner in profits;
c) directing accounts and inquires; and 
d) Ordering sale of such interests.

	10. Property in custody of Court or public officer;  
	By notice to such Court or officer, requesting that such property, and any interest or dividend thereon, may be held subject to the order of the Court.

	11. i) Decree for payment of money or sale in enforcement of a mortgage or charge- 
a) passed by the Court executing the decree; 
b) passed by another Court;
ii) Decree other than that mentioned above;
	


By an order of such Court.
By issuing a notice to such Court requesting it to stay execution thereof.
By issuing a notice a) to the decree-holder prohibiting him from transferring or charging it in any way; b) to the executing Court from executing it until such notice is cancelled. 

	12. Agricultural produce;
	By i) affixing a copy of the warrant a) incase of growing crop, on land on which such crop has grown; and b) incase of ready crops, the space at which it is lying; and
ii) also by affixing a copy on the house in which judgment – debtor originally  resides, carries on business or personally works for gain, or last resided, carried on business or personally worked for gain,
Where application is for the attachment of growing crop, it shall specify the time at which is likely to be harvested. (the object is to enable the Court to make necessary arguments for the custody of the crops.)  

	13. Immovable property;
	By an order prohibiting the judgment-debtor from transferring or charging it in any manner and all persons from taking any benefit from such a transfer or charge.



No dwelling house may be entered after sunset and before sunrise and before sunrise. No outer door of it may be broken open, unless it is in the occupancy of the judgment-debtor and he refuses or prevent access thereto. Where a dwelling house is in actual occupation of a pardanashin women, reasonable time and facility must be given to her to withdraw. Section 63 prescribes procedure to be followed in case the property is attached in execution of decree by several Court.


Chapter - IV
4. OTHER REQUIREMENTS:
4.1 Precept - Section 46:
The term “percept” means ‘a command’, or ‘an order’, or ‘a writ’ or ‘a warrant’. A percept is an order or direction given by the Court which passed the decree to a Court which would be competent to excuse the decree to attach any property belonging to the judgment-debtor. Section 46 provides that the Court which passed a decree may, upon an application by the decree-holder, issue a precept to that Court within whose jurisdiction the property of the judgment –debtor is lying to attached any property specified in the precept. 
4.1.1 Object:
The principal object of attachment by precept is to enable the decree- holder to obtain an interim attachment of the property of the judgment-debtor situate within the jurisdiction of the another Court where it is apprehended that the decree-holder may otherwise be deprived of fruits of decree. Accordingly, precept seeks to prevent alienation of the property of the judgment debtor not located within the jurisdiction of the Court which passed the decree so that interest of the decree-holder is safeguarded and protected. 
4.1.2 Limitation:
An order of precept is merely a step taken to facilitate execution, and not an order transferring a decree for execution. It is for this reason that the effect of the attachment in pursuance of percept is, as a general rule, limited to two months unless the case is covered by the proviso. An order of permanent attachment is, therefore, illegal. Moreover, this section applies to matters which arise after a decree has been passed. Hence, it cannot be invoked in aid of an application for attachment before judgment under Order XXXVIII Rule 5. Again, no attachment can be effected under this section where the property is situated outside India.
5. Garnishee Order: Rule 46A – 46I
The term “Garnishee” means ‘a judgment-debtor’s debtor. He is the person who is liable to pay a debt to a judgment-debtor or to deliver any movable property to him. Judgment-creditor is called as “garnisher” who initiates garnishee proceeding to reach the judgment-debtor money or property held or possessed by third party (garnishee). “Garnishment” is the proceeding by which the decree-holder seeks to get the property of the judgment-debtor.
“Garnishee proceeding” is a judicial proceeding in which the judgment-creditor prays to the executing Court to direct the third party who is the debtor of the judgment-debtor to pay the amount to the garnisher. “Garnishee order” is orders passed by a Court ordering a Garnishee not to pay money to judgment-debtor instead pay it to garnisher because judgment-debtor is indebted to the garnisher (judgment-creditor). The Garnishee proceeding is explained under Rule 46A – 46I which has been newly introduced in the Code by the Amendment Act of 1976. The main object of this garnishing order is to make the debt due by the debtor of the judgment-debtor available to the decree-holder in execution without driving him to a suit.
The order contemplated by Rule 46A is discretionary and the Court may refuse to pass such order if it is inequitable. The discretion however must be exercised judicially. Where the Court finds that there is a bona-fide dispute against the claim and the dispute is not false or frivolous, it should not take action under this rule as held in Mackinnon Mackenzie and Co.(P) Ltd. vs. Anil Kumar Sen[footnoteRef:9]. If the money is payable to the judgment –debtor under some contingencies, the garnishee cannot be asked to make payment unless those contingences takes place. Similarly, garnishee proceeding cannot be taken in respect of a debt which cannot be attached under the Code. Where the garnishee disputes his liability, the Court must raise an issue, and determine the liability of garnishee under Rule 46C. [9:  Mackinnon Mackenzie and Co.(P) Ltd. vs. Anil Kumar Sen, AIR 1975 AP 70.] 

Rule 46A requires a ‘notice’ to be issued to a garnishee before garnishee order is passed against him. If such notice is not issued and opportunity is denied then the order passed under this garnishee proceeding would be null and void. The payment made after the issuance of the notice by the garnishee to the Court under this order would be consider as the valid discharge to him against the judgment-debtor. Then later the Court may direct such amount to be paid to the decree-holder towards the satisfaction of the decree and costs of the execution as prescribed under Rule 46E, 46F and 46G. The garnishee must comply with such notice as if such order were a decree against him. Rule 46H state that the order passed in the garnishee proceeding are appealable as “decrees”.  
6. PRIVATE ALIENATION OF PROPERTY AFTER ATTACHMENT – SECTION 64:
A “Private transfer” means a voluntary transfer such as sale, mortgage, lease, gift, etc., and not a transfer by operation of law such as sale under a decree passed by a competent Court. Sec. 64(1) enacts that a private alienation of property after attachment is void as against claims enforceable under the attachment. The alienation, however, is not absolutely void against all the world, but is void against the claims enforceable under the attachment. After Amendment Act, 2002 clarifies that the section will not apply to a transfer of property in pursuance of a contract entered into and registered before the attachment.  

Chapter - V
7. CONCLUSION:
The parties who resolve their dispute before the Court has to get complete remedy. So in order to ensure natural justice, Civil Judicature has formulated the proceeding accordingly. The end product of civil proceeding is the ‘judgment and decree’ which will be in the favour of Judgment-creditor. But the execution part remains restrained, only after filing application for executing the decree in the competent Court the execution proceeding commences. The execution of decree can be done through various modes. In that, attachment of property is one way in which the judgment-debtor is made liable to pay back to the judgment-creditor. The Code of Civil Procedure has clearly enumerated the procedure in which the property has to be attached and classifies the property of the judgment-debtor which can be attached for execution keeping in mind the position of judgment-debtor. Amendment Act of 2002 has given importance to the position of the judgment-debtor.
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