>>> If employee has availed VRS (Voluntary Retirement Scheme), it is NO Bar on claiming Past Dues from employer.

>>> The courts of law are Parens patriae (parent of the nation) and risen time and again to defend the interest of  citizens and employees.

>>> In its recent judgment dated:  September 30, 2016:
The Apex Court:  Supreme Court of India:  once again rose to defend the interest of community of employees and delivered path breaking and trendsetting judgment.
Thus the apex court provided relief to the employee and community of employees that were facing roadblocks and controversy created due to previous judgments.
>>> A three-judge Bench of the Supreme Court has held that even though there is cessation of relationship between the employee and the employer, if the Voluntary Retirement Scheme does not cover past dues like lay off compensation, subsistence allowance, etc., the workman that has availed of the scheme would be entitled to approach the Labor Court under Section 33C (2) of the Industrial Disputes Act.
>>> The apex court made the matter as clear as water, that:
“Workman is entitled to approach the Labor Court, if the VRS does not specifically provide for lay-off compensation.”
If it is specifically covered, or the language of VRS would show that it covers the claim under the scheme, no forum will have any jurisdiction.

On a perusal of the VRS, it is clear as day that it did not deal with the lay-off compensation.

Setting aside the judgment of the high court and orders of the labor court, the court remitted the matter to the labor court for adjudication.
>>> One of the learning’s from the recent judgment,  previous judgments, roadblocks, controversies and nature of employment, designation and classification of employees, coverage or non coverage by umbrella of Labor Laws is that:

Employee (s), Employee’s unions should remain careful and watch the language and insertions in agreements that are being negotiated and framed and place before them to sign.

An error can cause loss and even courts may not agree more so, in case of employees that are not covered by the def. of ‘Workman’ as in Industrial Disputes Act.

>>> It shall be pertinent to point from following judgment, in which class of employees were Officers:

1. The appellants are the erstwhile officers of the respondent who opted for voluntary retirement under the Voluntary Retirement Scheme - 2008 dated 1st February, 2008 (hereinafter referred to as „VR Scheme‟) on 25th February, 2008.
2. On 19th February, 2011, i.e. almost three years of taking voluntary retirement, the appellants filed the writ petition to claim an incentive under Scheme of Performance Linked Incentive (hereinafter referred to as „SPLI‟) for the financial year 2007-08 which was dismissed by the learned Single Judge and is under challenge in this appeal.
Factual matrix

3. The salient features of VR Scheme of the respondent are as under:-

3.1. The employees are entitled to the benefits mentioned in Clause 7 only.

3.2. SPLI is not mentioned in Clause 7 of VR Scheme. 
3.3. Clause 7.7 clarifies that no other benefit shall be available to the employees opting for voluntary retirement under the VR Scheme.

3.4. Clause 9.4 further specifies that the benefits payable under the VR Scheme shall be in full and final settlement of all claims whatsoever arising under the Scheme or otherwise and the employee will not have any claim whatsoever against the respondent and no demand or dispute will be raised by him whether for re-employment or compensation or back wages. 3.5. Clause 9.12 further clarifies that there will be no revision of the voluntary retirement amount on account of pay revision or any other account in future.

3.6. Clause 9.13 further clarifies that the VR Scheme is not negotiable.

Conclusion

25. On careful consideration of the rival contentions of the parties, we hold that the appellants are not entitled to the SPLI in view of the voluntary retirement and acceptance of all the benefits mentioned in Clause 7 of the VR Scheme in full and final settlement as back as on 25th February, 2008 which resulted in cessation of jural relationship. The principles of estoppel and waiver are applicable to the present case. There is no merit in the writ petition which has been rightly dismissed by the learned Single Judge. That apart, the appellants‟ claim suffered from delay and laches as there is abnormal delay in filing the writ petition and there is no plausible explanation for the same.

26. This appeal, being an abuse of the process of law, is dismissed with costs of Rs.25,000/-. The respondent can recover the costs in accordance with law. 
The pending applications are also dismissed.
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>>> The Industrial Disputes Act, 1947
Sec: 2(S):: 5*[(s)"workman" means any person (including an apprentice) employed in any industry to do any manual, unskilled, skilled, technical, operational, clerical or supervisory work for hire or reward, whether the terms of employment be express or implied, and for the purposes of any proceeding under this Act in relation to an industrial dispute, includes any such person who has been dismissed, discharged or retrenched in connection with, or as a consequence of, to that dispute, but does not include any such person—

(i) who is subject to the Air Force Act, 1950 (45 of 1950), or the Army Act, 1950 (46 of 1950), or the Navy Act, 1957 (62 of 1957); or

(ii)  who is employed in the police service or as an officer or other employee of a prison; or 

(iii)  who is employed mainly in a managerial or administrative capacity; or 

(iv)  who, being employed in a supervisory capacity, draws wages exceeding one thousand six hundred rupees per mensem or exercises, either by the nature of the duties attached to the office or by reason of the powers vested in him, functions mainly of a managerial nature.
33C. Recovery of money due from an employer:

(2) Where any workman is entitled to receive from the employer any money or any benefit which is capable of being computed in terms of money and if any question arises as to the amount of money due or as to the amount at which such benefit should be computed, then the question may, subject to any rules that may be made under this Act, be decided by such Labour Court as may be specified in this behalf by the appropriate Government; 1[within a period not exceeding three months:] 2*[Provided that where the presiding officer of a Labour Court considers it necessary or expedient so to do, he may, for reasons to be recorded in writing, extend such period by such further period as he may think fit.]

http://labour.gov.in/sites/default/files/THEINDUSTRIALDISPUTES_ACT1947_0.pdf
>>> The Apex Court made it as Clear as water that:
“The sub-section provides that where any workman is entitled  to  receive  from the employer any  money  or
 any benefit
 which
is capable of being- computed  in  terms  of

money and if any question arises as to the amount due, then the  question  may be decided by  the appropriate  'Labour Court.”
HEADNOTE:

The  respondent, an employee of the appellant was  suspended

and  'the suspension remained in force till the date of
 his

dismissal.   He applied to the Labour Court under s.  33C(2)
of the Industrial Disputes Act, 1947, for computation of the

benefits  and amounts he was entitled to receive during
 the

period
of suspension, and the Labour Court decided  in
 his

favour.

On  the
 question whether the section can be  invoked  by  a

dismissed workman in respect of, benefits and salary due  to

him for the period prior to the date of dismissal,

HELD:
  The sub-section provides that where any workman is

entitled  to  receive  from the employer any  money  or
 any

benefit
 which
is capable of being- computed  in  terms  of

money and if any question arises as to the amount due, then

the  question  may be decided by  the appropriate  'Labour

Court.


Now, it is noteworthy that s. 2 of the Act, which is the de- finition section begins, as is usual with most of the definition sections, with the clause, "unless there is anything repugnant in the subject or context". This clearly indicates that it is always a matter for argument whether or not this statutory definition is to apply to, the word "workman" as used in the particular clause of the Act which is under consideration, for this word may both be restricted or expanded by its subject matter. The. context and the subject matter in connection with which the word "workman" is used are accordingly important factors having a bearing on the question. The propriety or necessity of thus construing the word "workman" is obvious because all parts of the Act have to be in harmony with the statutory intent. Keeping this in mind we may turn to the purpose and object of s. 33C of the Act. This section was enacted for the purpose of enabling individual workmen to implement, enforce or execute their existing individual rights against their employers without being compelled to have recourse to s. 10 by raising disputes:and securing a reference which is obvi- ously a lengthy process. Section 33C of the Act has accordingly been described as a provision which clothes the Labour Court with the powers similar to those of an executing court so that the workman concerned receives speedy relief in respect of his existing individual rights. The primary purpose of the section being to provide the aggrieved workman with a form similar to the executing courts, it calls for a broad and beneficial construction consistently with other provisions of the Act, which should serve to advance the remedy and to suppress the mischief. It may appropriately be pointed out that the mischief which s. 33C was designed to suppress was the difficulties faced by individual workmen in getting relief in respect of their existing rights without having resort to s. 10 of the Act. To accept the argument of the appellant, it would always be open to an unfair, unsympathetic and unscrupulous employer to terminate the services of his employee in order to deprive him of the benefit conferred by s. 33C and compel him to have resort to the lengthy procedure by way of reference under s. 10 of the Act thereby defeating the very purpose and object of enacting this provision This, in our view, quite clearly brings out the repugnancy visualised in the opening part ofs. 2 of the Act and such a position could hardly have been contemplated by the legislature. In order to remove this repugnancy s. 33C(2) must be so construed as to take within its fold a workman, who was employed during the period in respect of which he claims relief, even though he is no longer employed at the time of the application. In other words the term "workman" as used in s. 33C(2) includes all persons whose claim, requiring computation under this sub-section, is in respect of an existing right arising from his relationship as an industrial workman with his employer. By adopting this construction alone can we advance the remedy and suppress the mischief in accordance with the purpose and object of inserting s. 33C in the Act. We are, therefore, inclined to agree with the view taken by the Madras decisions and we approve of their approach. According to Shri Malhotra, in cases where there is no dispute about the employee's right which is not denied, he will be entitled to file a suit. Whether or not the right of suit can be claimed by the employee, we are not persuaded on the basis of this argument, to accept the construction canvassed on behalf of the appellant and deny to a dismissed employee the benefit of speedy remedy under s. 33C(2) of the Act.
We are referring to this aspect only to make it clear that our decision must be) confined to the construction of the provisions of the Act and we must not be understood to have expressed any opinion on the construction of the Minimum Wages Act. In the Madras High Court two single Judges have taken divergent views and tile Kerala High Court agreed with the view that the employees under the Minimum Wages Act need not be, in the employment at the time of their applications under s. 20 of the Minimum Wages Act whereas the Punjab High Court on the other hand agreed with the contrary view of the Madras High Court. 
The language of s. 20 of the Minimum Wages Act is not completely identical with that of s. 33C(2)of the Act and the relevant clauses of the definition sections in the two statutes are also somewhat differently worded. Without any further discussion on this aspect we are content to observe that this judgment should not be considered as an expression of opinion on the interpretation of the relevant provisions of the Minimum Wages Act.

As a result of the foregoing discussion, this appeal fails and is dismissed with costs.

National Buildings Construction ... vs Pritam Singh Gill And Others on 29 March, 1972
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>>> The Roadblocks and controversies were created due to judgments: 
“Here also: The petitioners are officers of the two companies and are mature enough to weigh the pros and cons of the options which were available to them. “

The issue raised in these Transfer Petitions is regarding revision of pay scale of officers of Fertilizer Corporation of India and Hindustan Fertilizer Corporation and, therefore, they are being disposed of by a common order. For the sake of convenience, we will refer to the pleadings in Transfer Case No. 8 of 2000 whereby Writ Petition No. 2108 of 1996 which was filed in Delhi High Court was transferred to this Court. A.K. Bindal, President, Federation of Officers' Association of Fertilizer Corporation of India (for short 'FCI') and Dr. K.P. Sinha, authorised representative of Federation of Officers' Associations of Hindustan Fertilizer Corporation Ltd. (for short 'HFC') filed Writ Petition No. 2018 of 1996 in Delhi High Court:

 praying that Clauses 11,12 and 13 of the Memorandum dated 19.7.1995 issued by Government of India, Ministry of Industry, Department of Public Enterprises and connected clauses of Annexure V of the said Memorandum be quashed and consequently the practice of uniform treatment of the officers in the profit and loss making companies in the FCI/HFC be revived. The other prayer made is that the respondents be directed to pay to the petitioners by way of interim relief at least 60% of the benefit of the revision of pay and perks which their counterparts have been given, pending final decision of the Writ Petition.
This shows that a considerable amount is to be paid to an employee ex-gratia besides the terminal benefits in case he opts for voluntary retirement under the Scheme and his option is accepted. 

The amount is paid not for doing any work or rendering any service. It is paid in lieu of the employee himself leaving the services of the company or the industrial establishment and forgoing all his claims or rights in the same. 

It is a package deal of give and take. That is why in business world it is known as 'Golden Handshake'. The main purpose of paying this amount is to bring about a complete cessation of the jural relationship between the employer and the employee. 

After the amount is paid and the employee ceases to be under the employment of the company or the undertaking, he leaves with all his rights and there is no question of his again agitating for any kind of his past rights, with his erstwhile employer including making any claim with regard to enhancement of pay scale for an earlier period. 

If the employee is still permitted to raise a grievance regarding enhancement of pay scale from a retrospective date, even after he has opted for Voluntary Retirement Scheme and has accepted the amount paid to him, the whole purpose of introducing the Scheme would be totally frustrated. 

The contention that the employees opted for VRS under any kind of compulsion is not worthy of acceptance. 

The petitioners are officers of the two companies and are mature enough to weigh the pros and cons of the options which were available to them. 

They could have waited and pursued their claim for revision of pay scale without opting for VRS. However they, in their wisdom thought that in the fact situation VRS was a better option available and chose the same. 

After having applied for VRS and taken the money it is not open to them to contend that they exercised the option under any kind of compulsion. In view of the fact that nearly ninety nine per cent of employees have availed of the VRS Scheme and have left the companies (FCI & HFC), the writ petition no longer survives and has become infructuous.

Shri Nageshwar Rao, learned senior counsel appearing in Transferred Case No.35 of 2000 (Writ Petition filed by employees of HFC in Calcutta High Court) apart from challenging the validity of the Office Memorandum on the same grounds also urged that the price of urea was fixed by the Government under Fertilizer Control Order which was wholly unremunerative and, therefore, the employees cannot in any way be held responsible for the losses suffered by the Units and consequently they should not be made to suffer on that account. 

We are unable to entertain this submission as the factual foundation for such a plea has not been laid in the pleadings. 

That apart, learned counsel for the respondents has made a statement that the Government had reimbursed the Units in that regard. 

For the reasons discussed above, we find no merit in the Transferred Petitions which are accordingly dismissed. No costs.

CASE NO.:Transfer Petition (civil)  8 of 2000

Supreme Court of India

A.K. Bindal & Anr vs Union Of India & Ors on 25 April, 2003

Author: G Mathur
Bench: S. Rajendra Babu, G.P. Mathur.
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>>> The Roadblocks and controversies were due to judgment, deciding:
“said ex-employees had opted for Voluntary Retirement and, therefore, were not entitled to invoke the provision of Section 33-C(2)of the said Act.“

1. The petitioner has preferred this writ petition against the Order dated January 17/20, 1998, passed by the Presiding Officer, 7th Labour Court, Mumbai, in Application (IDA) No. 327 of 1995, directing the petitioner to pay the members of the 1st respondent the amount of arrears appearing against the name of each member in Annexure 'A' to the said application and further directing to pay the interest at the rate of 12% per annum from the date of filing of the application before the Court, under Section 33-C(2) of the Industrial Disputes Act, 1947 (hereinafter called as the said Act).

3. The facts giving rise to the petition, in brief, are thus:

The petitioner is a Company …………. engaged in the manufacture and sale of automobiles and ancillaries at its factory located at Kurla, Mumbai. The 1st respondent is an association. registered under the Societies Registration Act, 1860 as well as Bombay Public Trust Act, 1950 comprising of ex-employees of the petitioner-company, who voluntarily retired from the services of the petitioner in the year. 1992.

On November 26, 1995, the 1st respondent filed an application under Section 33-C(2) of the said Act, on behalf of 50 ex-employees of the petitioner-company who voluntarily retired in the months of January, February, April and May 1992 in response to a Scheme for Voluntary Retirement announced by the company on December 20, 1991 and March 24, 1992. 

Under the said Scheme, which had a consent of the Association of Engineering Workers, which was a recognized Trade Union associated with the factory of the petitioner, two options were given to the employees known as "Pension Scheme 'A' with Full Pension" and "Pension Scheme 'B' with 1/3rd Commutation and balance 2/3rd Pension". 

The said ex-employees by their letters sought voluntary retirement from the services of the petitioner-company by issuing letters and resignations which were accepted and duly communicated to all the said ex-employees. All of them received payment in full and final settlement of their dues against the company.

The letters of acceptance of Voluntary Retirement Scheme issued by all the said ex-employees clearly stated that they would cease to be in the employment of the company effective from the dates mentioned in their letters of acceptance. 

They were paid pension under the respective schemes as per their option.

4. The workmen of the petitioner who were represented by the Union registered under the Trade Unions Act, viz. Association of Engineering Workers, submitted a charter of demands on April 24, 1991 as the previous settlement had expired on December 31, 1990. On September 8, 1994, the said Union and the petitioner arrived at a settlement in the course of conciliation proceedings. 

The parties to the settlement explained the reasons for delay in entering into the settlement. 

The said association of workers was quite aware of the Voluntary Retirement Scheme and in spite of the same decided to give the benefits only to the workmen in employment as on September 8, 1994. 

The said settlement conferred various benefits and privileges on workmen who were on the rolls of the petitioner-company on the date of signing of the settlement. The said benefits and privileges were subject to the Union and workmen agreeing to co-operate to increase the production as mentioned therein. The said settlement, by Clause 16 thereof provided that the company shall pay certain additional payment ranging from Rs. 26,260/- to Rs. 38,715/- depending upon the length of service and the said payment was payable to all the permanent workmen who were on the rolls of the company as on the date of signing of the settlement dated September 8, 1994. The said additional payment was paid in five instalments alongwith the wages for the months of September 1994 to January 1995 and it ceased to be payable from February 1995. The said agreement was applicable to those workmen, who were in employment as on September 8, 1994.

5. The 1st respondent, purporting to represent the ex-employees who had voluntarily retired from the services of the petitioner- company, sent a letter through its advocate dated September 28, 1995, demanding payment of alleged arrears under Clause 16 of the Settlement dated September 8, 1994 alleging, inter alia, that the said ex-employees were benefited under the Settlement dated September 8, 1994.

9. It was urged on behalf of respondent No. 1 that the recognized Trade Union had presented a charter of demands on April 24, 1991, but it was deliberately kept pending till Voluntary Retirement Scheme was accepted by the members of respondent No. 1. It was further urged that once the said employees parted with retirement benefits then the settlement was arrived at.

 In my view, this argument is devoid of any merits mainly for the reasons that the settlement itself has given details as to why consideration of charter of demands was delayed. Secondly, it cannot be conceived that the petitioner-company would deliberately delay consideration of the charter of demands and to reach settlement only to deprive 50 and odd employees of its benefit, when hundreds of workers were given benefit thereof.

10. For the reasons recorded above, I have come to the conclusion that the members of respondent No. 1 are not entitled to the benefit under the Settlement dated September 8, 1994, reached between the recognized Trade Union and the Petitioner 

as the said ex-employees had opted for Voluntary Retirement and, therefore, were not entitled to invoke the provision of Section 33-C(2)of the said Act.

11. In view of the above, the petition is allowed and rule is made absolute.

12. Parties to act on the copy of this order duly authenticated by the Associate of this Court.

Bombay High Court

Premier Automobiles Ltd. vs Pal Vrs Employees Welfare ... on 3 October, 2001
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>>> “Would the workmen continue to be workmen for the purpose of filing an application under Section 33C(2) of the Act is the question.”
“There cannot be any doubt whatsoever that ordinarily upon opting for a voluntary retirement under a Scheme framed in that behalf, the workmen would cease to have any claim against the management. However, the same prima facie in our opinion would not mean that a statutory right of opting for lay off compensation, unless expressly waived, may continue to remain within the realm of legal right, so as to enforce the same before a forum constituted under the Act.”

2. Interpretation of the provisions of Section 33C(2) of the Industrial Disputes Act, 1947 vis-`-vis a Voluntary Retirement Scheme framed by the State of Andhra Pradesh is in question in this appeal which arises out of a judgment and order dated 13.4.2005 passed by a Division Bench of the Andhra Pradesh High Court in Writ Appeal No. 820 of 2005 dismissing the appeal from a judgment and order dated 21.3.2005 passed by a learned single judge of the said Court in Writ Petition No. 4196 of 2005.

3. Appellants were the employees of Nagarjuna Cooperative Sugars Limited, a Government of Andhra Pradesh Undertaking. It was declared to be a 'relief undertaking' in terms of Andhra Pradesh Relief Undertaking (Special Provisions) Act, 1971. 
The management of the industrial undertaking declared lay off where for compensation was to be paid. 
The Employees' Union of the said industrial undertaking filed a Writ Petition in the High Court of Andhra Pradesh questioning a Memo dated 5.1.1998 whereby and whereunder lay off compensation was denied to the workmen. 
According to the workmen, that lay off compensation was paid only for the months of June and July 1995. They claimed existing legal right for obtaining lay off compensation for the period 1.8.1995 to 6.9.2002.

4. Before, however, we embark upon the said question, we may place on record that the State of Andhra Pradesh sold the said factory to one SCM Sugars Limited. 
Some of the workmen were absorbed by the transferee Company. Out of the said absorbed employees, some of them were paid lay off compensation and some were not. At one point of time, all the workmen had shown their willingness to continue to work under the new management. Later, however, the Government of Andhra Pradesh permitted the said SCM Sugars Limited to shift the factory to the State of Karnataka, as a result whereof, the workmen lost the opportunity to continue to be employed.

5. The Government of Andhra Pradesh issued G.O. Ms. No. 25 dated 21.5.2001 providing for a special compensation package for the employees. The said amount of compensation was to be paid to the workmen only in the event they had not opted for employment with the new owner.

6. The benefits provided for under the said Voluntary Retirement Scheme were stated as under:

"Terminal benefits The following benefits as statutorily due will be paid as per eligibility.

i. The balance in the P.F. Account payable as per the CPF regulation.

ii. Cash equivalent of accumulated earned leave as per the rules of the enterprise.

iii. Gratuity as per the provisions of the Payment of Gratuity Act or other applicable Rules of the Organization.

EXGRATIA BENEFITS

i) An employee who is regular or permanent, whose request for VRS is accepted would be entitled to an Ex-gratia payment equivalent to One and Half months emoluments (Pay + DA) last drawn, for each completed year of service or the monthly emoluments at the time of retirement multiplied by the balance months of service left before normal date of retirement whichever is less, subject to a minimum of Rs.30,000/- (Rupees Thirty Thousand only). One month/three months notice pay, as per the service conditions applicable."

7. Appellants opted for voluntary retirement. Indisputably, they were paid the amount of special compensation in terms of the said G.O. Contending, however, that the said Voluntary Retirement Scheme did not provide for payment of lay off compensation, a writ petition was filed by the Union, which was marked as Writ Petition No. 16916 of 1998. Before the High Court, a contention was raised by the respondents herein that the workmen having taken voluntary retirement and the relationship of employer and employee having ceased, the writ petition was not maintainable. A learned single judge of the High Court, however, opined: "Be that as it may, in the circumstances of this case, I am of the considered opinion that the petitioner should approach the appropriate labour court or the Industrial tribunal and work out its remedies by way of a claim petition and by leading appropriate evidence before the said court. The petitioner can raise all the questions, which are available to it, including those which have been raised in this Writ Petition. Therefore, the Writ Petition is disposed of giving liberty to the petitioner to approach the appropriate labour Court or Industrial tribunal by filing an appropriate claim petition. On filing such a claim petition, the labour court/industrial tribunal shall entertain the same and decide on merits within a period of six months from the date of filing of such a petition."

8. Pursuant to or in furtherance of the said observations, the workmen filed applications under Section 33C(2) of the Industrial Disputes Act, 1947 (for short "the Act") claiming lay off compensation for the period between 1.8.1995 to 6.9.2002. 
The Labour Court, Guntur, did not entertain the said applications holding that the same were not maintainable in view of a decision of this Court in A.K. Bindal and Another v. Union of India and Others [(2003) 5 SCC 163] holding:

"The workman under Sec. 33C(2) must be a workman under Sec. 2(s) of the I.D. Act.

Under Sec. 2 (s) of the I.D. Act, there are four categories of workmen, 1) persons presently employed, 2) persons dismissed from service, 3) persons discharged from service and 4) persons retrenched from service.

All other persons do not come under Sec.2(s) of the I.D. Act.

Persons retired from service, whether voluntarily or due to superannuation, persons left the service voluntarily and persons resigned from the service do not come under Sec. 2(s) of the I.D. Act. 
Those persons, even though they have got any right to receive any amount or any benefit from the employer for the work done by them are not entitled to file petition under Section 33-C(2) of the I.D. Act. Because they are not workmen under Sec.2(s) of the I.D.Act."

A writ petition was preferred there against, which was dismissed by a learned single judge of the Andhra Pradesh High Court by an order dated 21.3.2005.

9. Mr. A. Subba Rao, learned counsel appearing on behalf of the petitioner would contend that the Labour Court and consequently the High Court committed a manifest error in passing the impugned orders insofar as they failed to take into consideration that the existing right of the workmen for obtaining the lay off compensation payable to them under the Industrial Disputes Act, 1947 having nothing to do with the Voluntary Retirement Scheme and furthermore having regard to the directions of the High Court in the earlier Writ Petition, the proceedings under Section 33C(2) was maintainable. 
Strong reliance in this behalf has been pressed on National Buildings Construction Corporation v. Pritam Singh Gill & Ors. [(1973) 1 S.C.R. 40].

10. Mr. R. Sundravardhan, learned Senior Counsel appearing on behalf of the respondents, on the other hand, would contend that in view of the definition of workman as contained in Section 2(s) of the Industrial Disputes Act, 1947, the workman having opted for voluntary retirement ceased to be the workman of the State and thus the proceedings under Section 33C(2) of the Act was rightly held to be not maintainable. 
Apart from relying on A.K. Bindal (supra), reliance has also been placed by Mr. Sundravardhan on a decision of the Bombay High Court in Premier Automobiles Ltd. v. PAL VRS Employees Welfare Association & Anr. [2002 (1) LLJ 527].

11. Section 2(s) of the Act defines a workman to mean : 

12. A literal meaning given to the said provision would indicate that the workmen have ceased to enjoy the protection conferred upon them under the said Act.

13. Would the workmen continue to be workmen for the purpose of filing an application underSection 33C(2) of the Act is the question.

14. Before embarking on the said question, we may notice that the contention of Mr. Sundravardhan before us was that all the legal dues have been paid to the workmen. We are not concerned with the merit of the matter; maintainability of the application under Section 33C(2)being in issue.

15. There cannot be any doubt whatsoever that ordinarily upon opting for a voluntary retirement under a Scheme framed in that behalf, the workmen would cease to have any claim against the management. 
However, the same prima facie in our opinion would not mean that a statutory right of opting for lay off compensation, unless expressly waived, may continue to remain within the realm of legal right, so as to enforce the same before a forum constituted under the Act. 
The Bombay High Court in Premier Automobiles Ltd. (supra) as also this Court in A.K. Bindal (supra) proceeded on the basis that an employee having received the amount of compensation without any demur whatsoever would be estopped and precluded from raising any other or further claim stating:
 "The employees accepted VRS with their eyes open without making any kind of protest regarding their past rights based upon revision of pay scale from 1.1.1992."

The said decision moreover proceeded on the basis that when the parties enter into a transaction known as "golden handshake", the jural relationship between the employer and the employee comes to an end.
18. The right of the workman to claim payment of lay off compensation is not denied or disputed. If the said claim has no nexus with the Voluntary Retirement Scheme, in our opinion, in a given case, like the present one, it is possible to hold that a proceeding under Section 33C(2) of the Act would be maintainable. 
We are, therefore, of the opinion that the question being one of some importance should be considered by the larger Bench as there exists an apparent conflict in the said decisions of National Buildings Construction Corporation (supra) and A.K. Bindal (supra). We direct accordingly. 
Let the records be placed before the Hon'ble the Chief Justice of India for passing appropriate orders.

Supreme Court of India
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Bench: S.B. Sinha, V.S. Sirpurkar

DATE OF JUDGMENT: 29/04/2008
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>>> Interpreting the provisions of Sections 33C(2) of the Industrial Disputes Act, 1947 vis-à-vis a Voluntary Retirement Scheme framed by the State of Andhra Pradesh, the Court said that though there is cessation of relationship between the employee and the employer in VRS but if it does not cover the past dues like lay-off compensation, subsistence allowance, etc., the workman would be entitled to approach the Labour Court under Section 33C(2) of the Act.

The Apex Court explained the position of law, and decided that if the VRS had mentioned about the lay-off compensation, needless to say, the claim would have been covered and the amount received by the workmen would have been deemed to have been covered the quantum of lay-off compensation. 
If it is specifically covered, or the language of VRS would show that it covers the claim under the scheme, no forum will have any jurisdiction. 
However, on a perusal of the VRS framed by the State of Andhra Pradesh, the Court noticed that it did not deal with the lay-off compensation and hence, said that the workmen is entitled to approach the Labor Court.

The 3-Judge Bench of Dipak Misra, V. Gopala Gowda and Kurian Joseph, JJ was deciding the reference, made by the 2-Judge Bench in an appeal from the decision of the Andhra Pradesh High Court where it was held that once the workmen had availed the Voluntary Retirement Scheme and received the special compensation package, they could not have put forth a claim for lay-off compensation under Section 33C(2) of the Act.

>>> 

A two-Judge Bench while dealing with the interpretation of provisions of Sections 33C(2) of the Industrial Disputes Act, 1947 (for short, “the Act”) vis-à-vis a Voluntary Retirement Scheme framed by the State of Andhra Pradesh noticed that the conclusion arrived at by the Division Bench of the High Court of Andhra Pradesh in Writ Appeal No. 820 of 2005, whereby it had given the stamp of approval to the judgment and order dated 21st March, 2005, passed by the learned Single Judge of the said Court in Writ Petition No. 4196 of 2005, holding, inter alia, that once the workmen had availed the Voluntary Retirement Scheme and received the special compensation package, they could not have put forth a claim for lay-off compensation under Section 33C(2) of the Act and in that context perceived a discordant note in National Buildings Construction Corporation v. Pritam Singh Gill and others1 and A.K. Bindal and another v. Union of India and others2 and thereafter scanning the anatomy of the Act, referred the matter to a larger Bench in A. Satyanarayana Reddy and others v. Presiding Officer, Labour Court, Guntur and others3 by stating thus:- “The right of the workman to claim payment of lay off compensation is not denied or disputed. If the said claim has no nexus with the Voluntary Retirement Scheme, in our opinion, in a given case, like the present one, it is possible to hold that a proceeding under Section 33C(2) of the Act would be maintainable. We are, therefore, of the opinion that the question being one of some importance should be considered by the larger Bench as there exists an apparent conflict in the said decisions in National Buildings Construction Corporation (supra) and A.K. Bindal (supra).

” Because of the aforesaid order, the matter has been placed before us.
5. As the factual score would further undrape, the appellants opted for voluntary retirement and they were paid the amount of special compensation in terms of the VRS. It is apposite to note here that as the said scheme did not make any provision for payment of lay-off compensation, the appellants moved the High Court under Article 226 of the Constitution of India by preferring Writ Petition No.16916 of 1998. The relief sought in the writ petition was resisted by the transferee Company urging that the workmen having accepted the benefits under the VRS and there had been cessation of relationship between the employer and employee, the writ petition was not maintainable and the relief sought in the writ petition could not be acceded to. The learned Single Judge upon hearing the learned counsel for the parties opined that it would be appropriate for the writ petitioners to approach the Industrial Tribunal and work out their remedies by way of a claim petition and by leading appropriate evidence before the said Court. The High Court, be it noted, granted liberty to the workmen to raise all issues which were available including those which had been raised in the writ petition, and accordingly disposed of the writ petition. 6. In pursuance of the aforesaid order, the workmen filed a petition under Section 33C(2) of the Act claiming lay-off compensation before the Presiding Officer, Labour Court, Guntur that formed the subject matter of C.F.R. No. 4319/2004 III Un-No. M.P. /2004. The Labour Court dismissed the application as not maintainable on the foundation that the claimants were not workmen under Section 2(s) of the Act having received all the benefits under VRS. Aggrieved by the aforesaid order of the Labour Court, the appellants herein preferred W.P. No. 4196 of 2005……………with “existing individual rights” in the context of Section 33C(2) of the Act, distinguished the decision rendered in Government Soap Factory, Bangalore v. Labour Court5 and eventually held that the Labour Court had correctly exercised the jurisdiction by coming to hold that the writ petitioners were no more workmen within the meaning of Section 2(s) of the Act and hence, there was no warrant for any interference in exercise of jurisdiction under Article 226 of the Constitution. Dissatisfaction of non-success compelled the writ petitioners to prefer Writ Appeal No. 820 of 2005 and the Division Bench concurred with the view expressed by the learned Single Judge in view of the dictum of this Court in A.K. Bindal (supra). Hence, the present appeal by special leave. We have already noted how the matter has been placed before the three-Judge Bench.
 7. Section 2(s) of the Act defines the workman as follows:-

8. Section 33C(2) of the Act reads as follows:-

9. In A.K. Bindal (supra)………………… It was contended by the respondents therein that the employees having taken VRS and having taken the amount without any demur, the relationship of employee and employer had ceased to exist and, therefore, they cannot raise any grievance regarding the non-revision of pay scale. The said submission was opposed on the ground that employees had no option in the matter and accepted VRS under compulsion and further under the VRS, the total compensation amounts have to be calculated as there was revision of pay scale since 1992 as claimed by the workmen

10. In Pritam Singh Gill (supra),…………………….. The only question that arose before this Court pertained to jurisdiction of the Labour Court to entertain the employees’ application under Section 33C(2) of the Act……………………..

11. After reproducing the said passages, the Court referred to the authority in U.P. Electric Supply Co. Ltd. v. R.K. Shukla and another8 wherein the Court after review of various decisions had upheld the jurisdiction of the Labour Court to entertain application for lay off-compensation under Section 33C(2) observing that such jurisdiction could not be ousted by a mere plea denying the workman’s claim for computation of the benefit in terms of money, adding that the Labour Court had to go into the question and determine whether on the facts it had jurisdiction to make the computation……………

15. Be it stated immediately, in the case at hand to appreciate the applicability of the provisions contained in Section 33C(2) of the Act, it is necessary to appreciate the benefits available to the employees under the VRS. The benefits which are available are reproduced below:- “BENEFITS:

16. We need not refer to the other clauses as they do not really provide for any kind of benefit but stipulate the various aspects for implementation of the VRS and the procedure to be adopted. 
On a perusal of the VRS, it is clear as day that it did not deal with the lay-off compensation. As has been laid down in Pritam Singh Gill (supra), a claim pertaining to non-payment of suspension allowance could be agitated under the said provision in spite of the employee being dismissed from service. 
In A.K. Bindal (supra) the two-Judge Bench has held that after acceptance of the scheme and availing of benefits under VRS an employee could not claim higher wages. The controversy was different. If the VRS had mentioned about the lay-off compensation, needless to say, the claim would have been covered and the amount received by the workmen would have been deemed to have been covered the quantum of lay-off compensation. That is not the factual position. 
Therefore, the controversy that arose in Pritam Singh Gill (supra) and the dispute that emanated in A.K. Bindal (supra) are quite different. Hence, we are disposed to think that there exists no conflict between Pritam Singh Gill (supra) and A.K. Bindal (supra). 
We think it appropriate to say that though there is cessation of relationship between the employee and the employer in VRS but if it does not cover the past dues like lay-off compensation, subsistence allowance, etc., the workman would be entitled to approach the Labour Court under Section 33C(2) of the Act. 
If it is specifically covered, or the language of VRS would show that it covers the claim under the scheme, no forum will have any jurisdiction.

17. With the aforesaid clarification, we would have directed to list the matter before the two-Judge Bench. It is not so required. 
It is noticeable that the claim relating to lay-off compensation is not covered in the VRS. 
The Labour Court, learned single Judge and the Division Bench have declined to entertain the claim on the ground that they had no jurisdiction to adjudicate the controversy. 
We have already held that claim pertaining to lay-off compensation having not been part of the VRS, the Labour Court has jurisdiction to adjudicate under Section 33C(2) of the Act. 
Therefore, we set aside the judgment and order of the High Court and that of the Labour Court.
 18. Resultantly, the appeal is allowed, the impugned judgments and orders are set aside and the matter is remitted to the Labour Court for adjudication in accordance with law. 
The Labour Court shall finalise the claim preferred under Section 33C(2) of the Act on its own merits within three months hence. 

The parties are directed to appear before the Labour Court on 17th October, 2016. 

There shall be no order as to costs.
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