Delivery of Property
Introduction
Executive is only the last stage of civil litigation, before execution there are other stages in civil litigation .So totally for a civil litigation there are three stages in litigation i.e. Institution of litigation, Adjudication of litigation and Implementation of litigation. In Implementation of litigation, only where the judgement creditor[footnoteRef:2] will ask the court to execute based upon the decree[footnoteRef:3] passed by the court. There will be question rose by the reader that how decree comes in to existence, the answer to this is decree come in to existence by the presentation of plaint for the civil case.  [2:  See: Judgement Creditor means whose favour decree has been passed.]  [3: See: Sec 2(2),Decree means formal expression of adjudication which so far as regards the court expressing it ,conclusively determine the right of parties with regard to any other matter controversy in suit and may be either preliminary or final.] 

The steps pursued in the civil litigation till pronouncement of decree is that first plaint must be filed, after receiving the plaint the court will issue summon to the defendant, if the defendant appear the court will ask the defendant to file written statement and if the defendant not appear, ex parte decree will be passed against the defendant, defendant file written statement the court will proceed for settlement of issues, after settlement of issues the court will conduct trial ,Argument will be advanced by both parties ,the court will pronounce judgement and based on the judgement decree is drawn. After the decree passed in favour of plaintiff if the defendant fails to comply with the decree then the plaintiff will file an application asking the court to execute the decree. This is the stages how the plaintiff comes forward for executing the decree.
Execution of the decree will come in to operation only when the parties file an application in that regard .we can also say the court executing the decree as facilitative not as obligation. The court will execute the decree only when the parties approach the court, if the party not approach the court then there is no obligation for the court to execute decree on suo motto. A decree executed by the court which have given judgement or the court which has competency regarding the matter. Execution is way in which the decree-holder compels the judgement-debtor to follow the mandate of the decree. Under Execution, we can say that it helps the decree–holder to receive the fruits of judgement. Execution is complete only when Judgement creditor or decree holder gets money or award or anything as given in decree or order from the judgement debtor.  
So the reader would have understood what execution decree is and why execution decree is important. So in specific if we talk about execution decree in delivery of property then in short we can say that after the decree the decree holder come to court to execute decree. Then the court will execute the decree by various modes and one mode is delivery of property to auction purchaser or judgement holder and the money received from the auction will be given to decree-holder. 
1.1.  Overview of Civil Procedure Code (CPC)
Law can be divided in to two types one is Substantive law and other is procedural law. Where substantive law determines the rights and liabilities of parties and procedural law determines the enforcement of rights and liabilities of parties.[footnoteRef:4]The Code of Civil procedure is procedural law, which says that it does not create rights or duties, but aimed to regulate procedure which is followed by civil courts. In India before 1859 there were no uniform code of civil procedure; there were different system of civil procedure followed in different parts of the country. The uniform civil procedure code was enacted in 1859, but had various defects such as the code was not applicable to Supreme Court in presidency towns and presidency small cause courts. So the code was enacted in 1877, later it was enacted in 1882 and was amended time to time.  [4:  Halsbury law of England has been stated that there is an essential distinction between substantive law and procedural law. The function of substantive law is to define, create or confer substantive legal rights or legal status or to impose and define the nature and extent of legal duties. The procedural law provides machinery or the manner in which legal rights or duties enforced.] 


In 1908 present CPC was enacted and this Act was amended by two amendments i.e. by the Act of 1951 and 1956, there were various amendments after the enactment of the Act 1908 with a view that the litigant must get fair trial with accordance with principles of natural justice, every efforts must be taken to speed up the disposal of civil suits and the proceeding, so to see that justice must not be delayed and the procedure given must not be complicated and it must ensure a fair deal to poor sections of the community who have no means to engage the pleader .The object of the code is to consolidate and amend the law relating the procedure of court of civil judicature.[footnoteRef:5]It is designed in such a way to give justice and it’s not penal enactments that give punishment or penalty, it’s not designed to trip up people.[footnoteRef:6] [5:  See: Prem Lal Nahata Chandi v. Prasad Sikaria,(2007) 2 SCC 551.]  [6:  See: Sangram Singh v. Election Tribunal, AIR 1955 SC 425.] 

            The Code can be divided in to two parts (i)the body of code include 158 sections 	and 	(ii)the first schedule containing 51 orders and rules. The section deals with provisions 	of substantive character laying down the general principles of jurisdiction and first 	schedule relate to the manner or mode in which jurisdiction may be exercised. The 	first schedule will be amended by High Court. The section and rules must be read 	together and it must be harmoniously construed.[footnoteRef:7] [7: See: Nadella Satyanarayana v. Yamanoori Venkata Subbiah, AIR 1957 AP 172 at p.181.] 

1.2. Overview of Execution Proceedings under CPC
           As explained before that what is execution and why execution is important now let us 	see how execution proceedings take place. Execution is very important feature of civil 	justice, the success or failure of civil 	justice depend on the successes in executing the 	decree of civil courts. The numerous 	rules of order 21 contain elaborative deals with 	the execution of decree.[footnoteRef:8] All the questions that are raised in the execution of 	decree have to be decided by the executing court not by any separate suit. The 	executing court must not go beyond 	the decree by questioning the correctness of 	judgement. But the exception is if the decree passed by court which not having 	jurisdiction will be considered as nullity and the process which court is competent to   	execute decree, who must apply for execution and other process will be dealt broadly 	in next chapter.     [8:  See: Ghan Shyam Dhas v. Ananth Kumar Sinha,(1991) 4 SCC 379. ] 

1.3. Overview of Execution Decree in Delivery of Property 
	We have understood the concept of Execution decree. Now in respect of delivery of 	property during the execution decree we can say that the court ask to deliver the   	property to auction purchaser or decree holder. There are two type of property in   	respect of delivery of property i.e. immovable property and movable property. Rules 	79 to 81 talks about the mode of procedure for delivery of movable property ,Rules 95 	and 96 describes the procedure of delivery of immovable property and Section 74 and 	Rule 97-106 deals with resistance or obstruction in delivering the possession to 	auction purchaser or decree holder. Now the executing court is required to take full 	and complete inquiry about rights, titles and interest of parties to proceedings or  	representatives and can only ask to deliver the property to owner.  
1.4. Research objective
1. To study the concept of Execution decree and process involved in application of execution decree.
2. To analyse the procedure involved in Delivery of property during execution decree.
3. To understand the schemes relating resistance to delivery of possession to auction purchaser or decree-holder.
1.5. Research question

1. What is execution decree and state the process involved in application of execution decree?
2. What are the procedures involved for delivery of property during execution decree?
3. What are the schemes relating to resistance to delivery of possession of property?
4. When the auction purchaser or decree-holder apply to Executing court for resistance or obstruction in obtaining possession of property?   
1.6.Reserach methodology
The methodology adopted for research is purely Doctrinal in nature. The present research is done with the help of Primary Resources such as statutes and cases. Secondary sources such as books and web sources was also been referred.
2, Execution Proceeding under CPC
Execution of the decree will come in to operation only when the parties file an application in that regard. The court will execute the decree only when the parties approach the court. A decree executed by the court which have given judgement or the court which has competency regarding the matter. Execution is way in which the decree-holder compels the judgement-debtor to follow the mandate of the decree. Under Execution, we can say that it helps the decree–holder to receive the fruits of judgement. All the questions that are raised in the execution of 	decree have to be decided by the executing court not by any separate suit. The executing court must not go beyond 	the decree by questioning the correctness of 	judgement. But the exception is if the decree passed by court which not having jurisdiction will be considered as nullity.
2.1. Meaning of the term “Execution”
The term “execution” is not defined under CPC .The term “execution” means the process involved for enforcing or giving an effect to the judgement, so it will help the decree holder to get fruits from the judgement. The principles relation to execution of decree and order is given under Sec 36 to 74 and Orders XXI of the CPC. In Ghanshyam Dhas v. Anant Kumar Sinha,[footnoteRef:9]deals with the provision of execution of decree and order where it says that CPC has elaborate and exhaustive provision dealing in this respect. The numerous rules of Order XXI are not only to handle different situations, the rules under Order XXI not only provide remedies to judgement debtor and decree holder, but also provide to claimant objectors as given under CPC. Execution is complete only when Judgement creditor or decree holder gets money or award or anything as given in decree or order from the judgement debtor. [9: Ghanshyam Dhas v. Anant Kumar Sinha,  AIR 1991 SC 2251.] 

 2.2. Court Competent to Execute Decrees 
The court competent to execute decree is given under Sec 38 of the Code where it says that decree will be executed either by the court that passed the decree or court competent to execute. Section 37 defines that court which has passed the decree and Sec 39 to 45 talks about the court which passed the decree have transferred the execution of decree to other court. The court which passed the decree means the court of first instance who passed the decree, the court of first instance in case of appellate decrees and if the court of first instance is come to end then the court which have jurisdiction to try the suit at the time of execution.[footnoteRef:10]Sec 38 says that the court which passed the decree or the court which the court passed the decree has sent for execution. The court which not passed the decree or the decree is transferred to the court for execution not competent to execute. Sec 39 lays down condition about the transfer of decree to the court by the court which passed the decree to execute. The general rule is that execution will be done by the court which passed the decree, but the court will send the decree to other court on suo motu [footnoteRef:11]or by the application of decree-holder on following circumstances[footnoteRef:12] [10:  See: Mahiji Mohanbhai v. Patel Manibhai, AIR 1965 SC 1477.]  [11: See: Section 39(2) of Civil Procedure Code,1908.]  [12: Sec 39(1) of Civil procedure Code,1908 and See also Firm Hansraj Nathuram v. Firm Lalji Raja &Sons, AIR 1963 SC 1180.] 

1.  If the judgement-debtor who actually and voluntarily resides or carry on business, or personally work for gain within the local limitation of the jurisdiction of the courts.
2.  The judgement debtor does not have property within the local limit of jurisdiction of the court which passed the decree but have the property within the local jurisdiction of other court.
3. The decree directs to sale or delivery of immovable property to any other place i.e. outside the jurisdiction 
     
 2.3. Application for Execution 
 All Execution of the decree will come in to operation only when the parties file an application in that regard. The court will execute the decree only when the parties approach the court, if the party not approach the court then there is no obligation for the court to execute decree on suo motto. So we must know who can apply, who cannot apply and other procedure relating application for execution decree will be broadly discussed now.
       2.3.1. Who may apply?  
 	A person who is decree holder, legal representative of decree holder if the decree 	holder is dead, any person claiming under decree holder, transferee of decree 	holder if certain conditions must be fulfilled such as: the decree must be transferred 	by operation of law or in writing ;application for execution must be given to court 	which passed the decree; notice and opportunity must be given to the judgement 	debtor and transferor in case of assignment by transfer , one or more joint decree 	holders the following conditions must be fulfilled such as decree must not have 	imposed any conditions; the application must be filed in case of whole decree; the 	application must be filed in the benefit of joint decree holders or any person having 	special interest towards the execution of decree can apply for execution decree.
    

 2.3.2. Who cannot apply?
            A person who is not the decree holder nor who has no right to execute a decree 	cannot apply for execution of decree. We can say that third party or stranger who not   	involved in the execution has no right to apply for execution of decree even he is said 	to be a beneficiary which made under compromise.
       2.3.3. Against whom execution may be taken out?   
            Execute may be done against the following persons, i.e the 	Judgement debtor,[footnoteRef:13] legal 	representation of judgement debtor if the judgement debtor 	is dead,[footnoteRef:14]representative of 	persons claiming under judgement debtor[footnoteRef:15] or surety of judgement debtor.[footnoteRef:16]  [13:  S.50, Order XXI R.15, see also Jagdish Dutt v. Dharam Pal, AIR 1999 SC 1694.]  [14:  S.50,52 and 53 of Civil Procedure Code,1908.]  [15:  Sec 146 of Civil Procedure Code,1908.]  [16:  Sec 53 of Civil Procedure Code,1908.] 

        2.3.4. Contents of Application for Execution (Rule 11 of CPC)
	Except in the case of money decree, every application for execution of decree must be 	in writing; it must be signed and must be verified by applicant or by any person who 	is acquainted with the facts and circumstance of case. It must contain the necessary 	particular such as name of parties, date of decree, the amount of decree, etc.  
       2.3.5. Procedure for Receiving Application 
             Rule 17 lays down the procedure for receiving application for execution of a 	decree. First the court must see whether the application complies with the Rules 11 to 	14.  If the court finds the application is complied with Rules 11 to 14 then the court 	must admit the application, if the application is not complied with Rules 11 to 14 then 	the court must allow defect to be remedied within the time fixed by the court and if 	the defect is not remedied within fixed time, the court will reject application this 	provision of the rules must be interpreted liberally.[footnoteRef:17]  [17:  See: Jiwani v. Raajmata Basantika Devi, 1993 Supp (3) SCC 217.] 

	Rule 105 lays down that the court before application is pending must fix a time for 	hearing the application. If the application is called for hearing and if the applicant 	  is   	not present then the court will dismiss the application. If the applicant is present and 	the opposite party is not present then the court will hear it ex parte and pass any order	which the court think fits.  Rule 106 lays down that the application is dismissed for 	default or court passed an ex parte order under Rule 105 then party who is aggrieved 	can apply to the court for set aside the order. Any order which is given for rejecting 	the application under Sec 106(1) will be appealable order. Rule 22 lays down that the 	show cause notices must be issued to person against whom the execution is applied in 	order to give opportunity to judgement debtor to raise the objections. 
        2.3.6. Limitation for Application of execution  
          	The limitation for execution of decree is twelve year from the date of decree and                               	limitation for the injunction is three years from date of decree.
2.4. When Court can Stay Execution 
          	According to Order XXI Rule 26 the Executing court can stay the execution 	proceeding. The court that passes the decree can stay the proceeding on basis of 	application of judgement debtor in order to enable him to file appeal and to bring stay 	to the execution proceedings. The appellant court can also stay the execution 	proceedings. Rule 29 provides that stay to execution of pending suit between the 	judgement debtor and decree holder and it will be given if adequate security is 	provided.    
2.5. Mode of Execution
The code lays down various mode of execution. After an application filed by                                                  decree holder, the court will enforce the execution by various mode of execution. Sec 51 to 54 lays down procedure relating the mode of execution. According to Sec 51, the mode of executing decree under Sec 51 is by delivery of property, by attachment and sale of property, by arrest and detention and by appointing a receiver, this will be considered as various mode of execution. 
3, Execution Decree in Respect of Delivery of Property
In respect of delivery of property in the execution decree, the court may ask to deliver the property to auction purchaser or decree holder. There are two type of property in respect of delivery of property i.e. immovable property and movable property. Rules 79 to 81 talks about the mode of procedure for delivery of movable property ,Rules 95 and 96 describes the procedure of delivery of immovable property and Section 74 and Rule 97-106  deals with resistance or obstruction in delivering the possession to auction purchaser or decree holder. Now the executing court is required full and complete inquiry rights, titles and interest of parties to proceedings or representatives and can only ask to deliver the property to purchase.  An application by decree holder for execution by delivery of property the court will deliver the property to right person by full and complete inquiry. The order passed in such inquiry amount to decree under Sec 2(2) of CPC.
3.1. Delivery of Property: Rules 79-81, 95-96 
The delivery of property in execution decree will be done in the following manner. the delivery of movable property in execution decree is given under Rule 79 to 81.Rule 79(1): it says that if the movable property is actually seized the court will ask the property to be delivered it to the purchaser, Rule 79 (2): if the movable is in possession of any person other than the judgement debtor then the court will give notice to person and prohibit him from delivering to any other person other than purchaser, Rule 79(3) if the debt not secured by Negotiable instrument the court will order prohibiting the creditor from receiving the debt or any interest and also prohibit the debtor to pay to any other person except purchaser, Rule 79(3):if it’s the share in the corporation the court by an order will prohibit the shareholder from transferring to any other person other than the purchaser or from receiving dividends, or any interest from the shares. Rule 80: if it’s the Negotiable Instrument and shares then the court by executing a document or making an endorsement in the prescribed form will be transferred in the favour of purchaser. Rule 81: if it’s any property which is not otherwise provided for, the court by an order give the property to the purchaser.
Rules 95 and 96 describes the procedure of delivery of immovable property, Rule 95 if the  Immovable property is occupied by judgement debtor or any other person claiming under him the court will make the purchaser in possession and they will remove the persons who refuses to vacate the place. Rule 96 if the Immovable property is occupied by the tenant or any other person the court by affixing the sale certificate at any conspicuous place in the property and proclaiming to the occupant that the interest of judgement debtor has been transferred to purchaser.[footnoteRef:18]  [18:  See: Dev Raj v. Gyan Chand,AIR 1981 SC 981 and Jaswantlal Natvarlal v.Sushilaben Manilal,AIR 1991 SC 770. ] 



3.2. Resistance to Delivery of Possession
 Section 74 and Rule 97-106 deals with resistance or obstruction in delivering the possession to auction purchaser or decree holder and changes evolved under the Rule 97 to 103 by Amendment Act 1976. Rule 97 enables the decree-holder or auction purchaser to apply to executing court if he is obstructed or resisted to obtain possession by any person. The court based upon application, the court proceeds to adjudicate the matter. Rule 101 requires the court to make full inquiry about the right, title and interest of the party arising between parties to the proceedings or representatives. The court after inquiry will pass order based upon adjudication (Rule 98).
Rule 99 permits any person other than judgement debtor who is dispossessed by decree holder or auction purchaser may make an application to complaining the court on such dispossession. The court after receiving application will pass order based upon application (Rule 100). Rule 103 says that the order passed under Rule 98 and 100 will be deemed as decree. Rule 104 saves the pending proceedings. Rule 102 make clear that 	Rule 98 and Rule 100 will not apply to the doctrine of Lis Pendens. Rule 105 lays down that court to dismiss application in case of default or pass ex parte decree if the opposite party failed to appear. Rule 106 lays down the court to set aside the order that was passed under Rule 105 if the party give sufficient cause for non appearance.  
  3.2.1.Application by the Decree Holder or Auction purchaser(Rule 97)
 If the decree holder or auction purchaser of immovable property is resisted or obstructed by any person in obtaining the possession he may make application to the court relating the resistance or obstruction. 
3.2.2. Application by any other person
When any person other than judgement debtor is dispossessed of immovable property by judgement debtor or auction purchaser can make application before the court complaining dispossession.
3.2.3.Hearing the application Rule 105-106
Rule 105 lays down the court to dismiss an application for default of appearance or pass an ex parte decree. Rule 106 lays down the court to set aside the order that was passed under Rule 105 if the party give sufficient cause for non appearance.  
3.2.4.Inquiry and Adjudication: Section 74;Order XX1 Rules 97-101 
The court after receiving the application under Rule 97 proceeds to adjudicate the application in accordance with Rule 101. The executing court is required to take full and complete inquiry about rights, titles and interest of parties to proceedings or representatives.
In accordance with the determination the court will allow the application of decree holder or auction purchaser ,dismiss the application or pass order which the court deems fit. if the obstruction or resistance is done without sufficient cause by judgement debtor or by instigation or by any transferee it will order the applicant to put in to possession and even after the order if the applicant is restricted or obstructed in possession then the court may order the obstructor to be detained in civil prison up to 30 days.[footnoteRef:19] Similarly on receipt of application under Rule 99, the court proceed to adjudicate upon the application in accordance with Rule 101, the court allow the application directing the applicant to put in to possession, dismiss the application or pass order which the court deems fit. [19:  Sec 74, Rule 98(2) of Civil Procedure Code,1908.] 

Conclusion
Execution is very important to parties in securing justice. Execution plays a crucial role in compelling the judgement debtor to follow the mandates of judgement and it will help the Decree-holder to benefit from the fruits of the judgement. In most of the cases only during the execution the judgement-debtor complies with the judgement, he will not comply after the judgement passed. So execution must be strict to make judgement debtor to comply with the judgement. The execution must only follow the judgement; it must not go beyond the judgement. Delivery of property is one mode of execution i.e. one outcome of execution. When the decree holder approaches the execution court for execution decree the court will execute by various ways one is delivery of property. 
If the auction purchaser approaches the executing court saying that he is obstructed from taking possession by judgement debtor. So the court after complete inquiry about right, title and interest of the party in the proceeding and then order what the court think fit such as returning property to purchaser. So execution decree in delivery of property, the executing court will help to deliver the property to entitled person that can be purchaser. In execution decree of delivery of property the executing court must have a complete enquiry in to right, title, interest of the parties to proceedings or representative because the property must be given to right person so it must not be given to wrong person by not encouraging injustice to the parties. 
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