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As an intra-governmental body comprised of more than 190 member states, the United Nations (the “UN”) is the most prominent and broadly representative advocate of human rights in the world today.  The UN was designed following the Second World War as an institution to “reaffirm faith in fundamental human rights” with a purpose established by its Charter to include “promoting and encouraging respect for human rights and for fundamental freedoms”.   As part of its mandate to advance the cause of human rights, the UN encourages reforms to the laws and legal institutions of its member states and lends technical assistance in implementing these reforms.  Much of this work focuses on courts.  The importance of courts to the UN can be explained by understanding the role of courts in enforcing laws.  By hearing claims brought by individuals against the state, courts possess the unique institutional capacity to review executive and legislative action in order to ensure compliance with legal rights and provide a remedy for a violation.  This rights review function of the courts is seen as an integral feature of the rule of law because it ensures the compliance of state officials with their legal obligations: nobody is above the law, not even the state itself.  From the UN’s perspective, rights review by judges is critical to the enforcement of human rights because it gives effect to these legal guarantees that otherwise simply exist on paper.  In the absence of judicial oversight, state officials might be tempted to subject citizens to unlawful treatment for their own ends.  The potential for human rights violations is perceived as especially significant in the context of developing countries where political instability and power imbalances provide opportunities for abuse.

The difficulty with this view of courts as enforcers of human rights is that courts and judges are inherently tied to the state.  Judges are civil servants, normally appointed by and paid for by the state.  As such, courts are unlikely to enforce human rights against the state if they fear backlash from powerful interests for their decisions.  In seeking to strengthen the individual and collective independence of the judiciary, the UN recognises the vulnerable position of judges reviewing state action in cases that place the enforcement of human rights squarely against the interests of the governing regime.  For example, the UN advocates that countries guarantee the right to a fair trial by an independent tribunal in criminal cases: Article 10 of the Universal Declaration of Human Rights, adopted by the General Assembly in 1948, establishes that any criminally accused shall be provided with a “fair and public hearing by an independent and impartial tribunal”.  Criminal trials are of special concern to the UN given that they involve the bulk of the interaction between individuals and the state and allegations of human rights violations are often raised in the context of a criminal proceeding.  Furthermore, the criminally accused is seen as especially vulnerable in the absence of an independent judiciary because the state may have a vested interest in obtaining a conviction but the accused has little choice but to rely upon state institutions to assess his or her criminal liability.
In 1985, the General Assembly confirmed the importance of the principle of judicial independence to the protection of human rights when it endorsed the Basic Principles on the Independence of the Judiciary (the “Basic Principles”).   In twenty sections, the Basic Principles sets out a series of institutional arrangements that seek to protect judges from sources of improper interference in their role as protectors of fundamental human rights and freedoms.  The preamble states that the Basic Principles were “formulated to assist Member States in their task of securing and promoting the independence of the judiciary [and] should be taken into account and respected by Governments”.  While the preamble notes that the principles are to be implemented within “national legislation and practice”, a number of the principles consist of specific obligations that are seen as necessary to protect judges from improper interference.  For example, Section 1 obligates countries to guarantee the independence of the judiciary in their constitutions or domestic law.  Other sections prescribe requirements relating to the preservation of the jurisdiction of ordinary courts, the conditions of judicial service and tenure, judicial secrecy in deliberations, judicial immunity, and limitations on the discipline, suspension, or removal of judges from office.  Notably, the Basic Principles does not limit itself to these measures of independence.  Instead, it takes an unqualified view of judicial independence by stating that judges must be free from “any restrictions, improper influences, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason.”

Since the endorsement of the Basic Principles, a number of countries have implemented legal guarantees to protect the independence of the judiciary.  However, a serious problem has since emerged: many judges continue to experience attacks on their independence in violation of these guarantees.  In 1994, the UN appointed a Special Rapporteur on the Independence of Judges and Lawyers through its Commission on Human Rights to investigate.  This appointment was extended in 2008 by the Human Rights Council for a period of three years when it noted “with concern the increasingly frequent attacks on the independence of judges”.  The Special Rapporteur, presently Brazilian judge Gabriela Carina Knaul de Albuquerque e Silva, is empowered by the Human Rights Council to inquire into alleged violations of judicial independence in member states, publish reports, and to make recommendations to improve the independence of courts.  Notably, the reports of the Special Rapporteur provide a rich source of country-specific information on alleged violations of judicial independence.  These reports have revealed a significant gap between guarantees of judicial independence in law and the situation on the ground, especially in developing states.  For example, in the addendum to the 2009 Report, Special Rapporteur Leandro Despouy summarised alleged violations in forty-five economically developing countries, representing more than 85 percent of the total number of countries investigated.   Of those, 77 percent were middle income countries as classified by the World Bank.  In the attached summary of his Report, the Special Rapporteur notes that he “witnessed that the independence of the judiciary, which is crucial to democratic governance, is at risk in all parts of the world and that key actors in this field are the targets of innumerable sorts of attacks affecting their professional and personal integrity.”

While important progress has undoubtedly been made as a result of the Basic Principles, the wide gap between legal protections of judicial independence and the actual situation on the ground as evidenced by the Reports of the Special Rapporteur suggests that a new approach to judicial independence in developing countries is needed.  It is now clear that in many cases the reason for the lack of independent courts is not due to the absence of formal legal guarantees that protect judges.  Yet, the promotion of further legal reforms to protect judges from improper influence seems to be the preferred approach of the UN going forward as noted in the 2009 Report of the Special Rapporteur.  With the appointment of the Special Rapporteur coming to its conclusion this year, the UN will be presented with a timely opportunity to recognise the shortcomings of its existing approach to promoting independent courts.  It is hoped the Human Rights Council seizes this opportunity to further extend the appointment of the Special Rapporteur and mandates the investigation of a new approach to judicial independence in the developing world: one that takes a more nuanced view of the function of judges and courts in economic and social progress and considers the unique context of each country on its path to development. 
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