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COUNSEL FOR THE APPELLANTS

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B SPECIAL APPEAL (WRIT) NO. ______/ 2013

IN

S.B CIVIL WRIT PETITION NO. 5676/2011

Laxmi Lal Dangi S/o Shri Bhaja Ram Ji Dangi, R/o- 2/4, New Glass Factory, Sunderwas, Udaipur. 
--APPELLANT
Versus

1.
State of Rajasthan, through Secretary, Public Works Department, Jaipur. 
2.
Chief Engineer (Roads), Public Works Department, State of Rajasthan, Jaipur. 

3.
Executive Engineer, Public Works Department, State of Rajasthan, Division Salumber Udaipur.  

--RESPONDENTS
DIVISION BENCH APPEAL UNDER THE RULE NO. 134 OF THE RAJASTHAN HIGH COURT RULES, 1952 READ WITH ARTICLE 225 OF THE CONSTITUTION OF INDIA, TO SET ASIDE THE ORDER PASSED IN S.B CIVIL WRIT PETITION NO. 5676/2011 DATED 29.04.2013 PASSED BY THE HON’BLE JUSTICE MR. ALOK SHARMA, IN S.B CIVIL WRIT PETITION NO. 5676/2011 TITLED AS LAXMI LAL DANGI V/S STATE OF RAJASTHAN AND OTHERS WHEREBY THE HON’BLE JUSTICE DISSMISSED THE WRIT PETITION WITH COST OF RS. 20000/- 

To,

Hon'ble the Chief Justice and his other companion Judges of the High Court of Judicature for Rajasthan at Jaipur Bench, Jaipur.

MAY IT PLEASE YOUR LORDSHIPS:

The humble Petitioner-Appellant named above, most respectfully, submit as under :-
1-
That the respondents issued a tender notice dated 03.02.2010 in daily news paper for inviting tenders for collection of toll tax on State Highway No. 53 at Kharka Pool (Bhinder-Salumber Road) for the period of 08.03.2010 to 07.03.2011. The reserved price of the tender was Rs. 60 lac and the earnest money was Rs. 1.20 lac.  
2-
That the Petitioner-Appellant also filed a offer letter. And Petitioner-Appellant was declared successful bidder and the tender was awarded to the Petitioner-Appellant for a sum of Rs. 75,51,551/-. The Petitioner-Appellant was working continuously for the period of 2010 to 2011. 
3-
That the Petitioner-Appellant vide its letter dt. 07.01.2011 requested the respondents that the Petitioner-Appellant's contract is running under losses and some further time be awarded to the Petitioner-Appellant to cover the losses of the tender amount. 
4-
That the respondents vide its letter dt. 25.01.2011 informed the Petitioner-Appellant that extension of time period of the present tender/contract is not possible but if the Petitioner-Appellant is desirous to obtain further contract/ tender for a further period of four months at the same rate of contract then the Petitioner-Appellant may apply within three days to the respondents. 
5-
That the respondents in the mean time issued an advertisement on 01.02.2011 regarding inviting tender for the above mentioned bridge for collection of toll tax for the period of 08.03.2011 to 07.07.2011. The reserved price was Rs. 23 lac and bid money was 0.46 lac. Though no offer for the said tender dated 01.02.2011 was received by the respondents. 
6-
That on 04.02.2011 the Petitioner-Appellant wrote a letter to the respondents that the present period of tender is going to be over on 07.03.2011 and Petitioner-Appellant is interested in renewal of the lease of collection of toll tax at the present rate i.e. Rs. 75,51,551/- annually. It was further requested that Petitioner-Appellant is ready and willing to fulfill all other valid conditions of the department as per rules. 

7-
That on 28.02.2011 the Petitioner-Appellant wrote a letter to the respondents that the Petitioner-Appellant has come to know that no offer has been received for the tender notice dt. 01.02.2011 for the above mentioned bridge and hence the Petitioner-Appellant is ready and willing to take the tender for the reserved price of Rs. 23 lac or at the present rate of contract i.e. 75.51 lac per annum. 
8-
That the respondents vide its order dt. 07.03.2011 informed the Petitioner-Appellant that the contract period of the Petitioner-Appellant has been enhanced by three months for consideration of Rs. 75,51,551/- per annum plus 7.5% increment. 
9-
That on the same day i.e. 07.03.2011 the Petitioner-Appellant wrote a letter to the respondents stating that the Petitioner-Appellant has requested for the contract for further 111 days on the same rate as prevailing at present, but the respondents has unilaterally increased the tender amount by 7.5% and hence Petitioner-Appellant is unable to pay the enhanced amount, so the tender for the period of further three months be cancelled or be allotted to some other person. 

10-
That the respondents again vide letter dt. 17.03.2011 directed to the Petitioner-Appellant to deposit amount of Rs. 8,11,792/- for first installment of the contract. 
11-
Hence, Feeling aggrieved of the letter dated 07.03.2011 number 1539 (Annexure-7 with the writ petition) and further proceedings thereon the appellant – Petitioner-Appellant preffered the writ petition before this Hon'ble Court and the same has been dismissed by the Learned Single Judge vide its impugned order dated 29.04.2013.
Hence, feeling aggrieved and dissatisfied with the impugned order dated 29.04.2013 passed by the learned Single Judge, the humble Petitioner-Appellant-appellant submits this Special Appeal before this Hon’ble Court, on the following grounds amongst others without prejudice to each other:-

G R O U N D S:

A-
That the impugned order dt. 29.04.2013 passed by the learned Single Judge is contrary to law as well as to the facts available on record. Hence, the same is liable to be quashed and set aside.

B-
That the learned Single Judge has seriously erred in dismissing the writ without any speaking order as to the merits of the case.
C-
That the learned Single Judge has seriously erred in holding that the petitioner is collecting the toll tax subsequent to 7.03.2011. There is no iota of evidence in the reply of the state with this regard. The Petitioner-Appellant in his writ itself has categorically mentioned that the petition appellant has not collected any toll tax in the extended period that is subsequent to 07.03.2011.  The finding given by the learned single judge is without any evidence hence the impugned order deserves to be quashed and set aside.

D-
That the findings of the learned single judge with effect to accepting the contract by the appellant are contrary to the law and facts. The action of the respondents for awarding the contract/tender for the period of further 111 days i.e. 08.03.2011 to 07.06.2011 with increment of 7.5% per annum in the lease money/tender money is illegal and arbitrary. The Petitioner-Appellant vide its letter dt. 28.02.2011 and 04.02.2011 requested the respondents that he is ready and willing to take the contract/tender for further period at the present rate of tender and the same was an offer the respondents were supposed to accept or reject the offer but the respondents unilaterally accepted the proposal of the Petitioner-Appellant on a higher lease amount. The action of the respondents for awarding the contract/tender on a higher amount which was never agreed or proposed by the Petitioner-Appellant is completely illegal and voidable. 
E-
That the action of the respondents is malafide. The tender notice dt. 01.02.2011 reveals the reserved price for the tender of four months as 23 lac, but admittedly no bid was received for the tender. The Petitioner-Appellant was ready and willing to obtain the tender for further period on the reserved price of Rs. 23 lac or at the present rate of contract i.e. 75,51,551/- per annum. But the respondents unilaterally and arbitrarily increased the contract amount by 7.5% per annum. 
F-
That a bank guarantee of Petitioner-Appellant for Rs. 15 lac was also lying with the respondents, which is valid for 22.05.2011 and the respondents has en-cash even after the interim stay order passed by this Hon'ble Court.
G-
That the findings of the learned single judge that the appellant Petitioner-Appellant has not come to the court with clear hands are totally baseless, the writ was filed for a genuine grievance and the court dismissed the writ petition in a cursory manner, even imposed an exemplary cost of Rs. 20000/- without any reason.
H-
That the Hon'ble Court has got the territorial jurisdiction to hear and decide the present writ petition as the respondents falls under the territorial jurisdiction of this Hon'ble Court.
I-
That the other grounds shall be urged at the time of arguments.

12-
That in order to avoid repetition, the grounds mentioned in the Civil Writ may also be treated as the grounds of this Special Appeal.
13-
PRAYERS:-

In the facts and circumstances aforesaid, the appellant corporation most respectfully pray that this Hon'ble Court after pursuing the appeal direct:

1.
To quash and set aside the impugned order passed by the learned single judge vide dated 29.04.2013;
2.
To allow the writ petition filed by the Petitioner-Appellant appellant as prayed in the writ petition;
3.
Any other order or direction which this Hon'ble Court may deem just and proper may also kindly be passed in the facts and circumstances of the case with costs.

JAIPUR

DATED:


HUMBLE PETITIONER-APPELLANT
THROUGH  COUNSELS:

B.L.AGARWAL/SUNIL SAMDARIYA/AMIT GUPTA/
RAJIV AGARWAL/
ADVOCATES.
NOTES:-

1- That no such similar appeal has been filed earlier before this Hon’ble Court.

2- That the pf, notices and extra sets shall be filed within time.

3- That it has not been typed by any staff member of this Hon’ble Court.

4- That since the pie papers are not readily available, hence stout papers have been used.

Counsel for the appellant.
IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B SPECIAL APPEAL (WRIT) NO. ______/ 2013

IN

S.B CIVIL WRIT PETITION NO. 5676/2011
Laxmi Lal Dangi

--Petitioner-Appellant
VERSUS

State of Rajasthan & anothers

--Respondents

Affidavit in support of the documents.

I, Laxmi Lal Dangi S/o Shri Bhaja Ram Ji Dangi, R/o- 2/4, New Glass Factory, Sunderwas, Udaipur do hereby take oath and state as under :-

1-
That I am the Petitioner-Appellant in the aforesaid appeal and, as such, am fully conversant with the facts and circumstances of the case.

2-
That Annexure-1 is the certified copy and Annex-2-3 are true and correct photo stat copies of their originals. 

JAIPUR

DATED:

DEPONENT.

VERIFICATION

I, the above-named deponent, do hereby verify on oath that the contents of Paras No. 1 to 2 of my above affidavit are true and correct to my personal knowledge. Nothing material has been concealed there-from and no part thereof is false or incorrect.

So help me God.

JAIPUR

DATED:

DEPONENT.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B. CIVIL MISC. STAY APPLICATION NO._______/2013
IN

D.B SPECIAL APPEAL (WRIT) NO. ______/ 2013

IN

S.B CIVIL WRIT PETITION NO. 5676/2011
Laxmi Lal Dangi S/o Shri Bhaja Ram Ji Dangi, R/o- 2/4, New Glass Factory, Sunderwas, Udaipur. 

--PETITIONER-APPELLANT
Versus

1.
State of Rajasthan, through Secretary, Public Works Department, Jaipur. 

2.
Chief Engineer (Roads), Public Works Department, State of Rajasthan, Jaipur. 

3.
Executive Engineer, Public Works Department, State of Rajasthan, Division Salumber Udaipur.  

--RESPONDENTS

STAY APPLICATION UNDER SECTION 151 OF CPC READ WITH ARTICLE 226 OF THE CONSTITUTION OF INDIA

To,

Hon'ble the Chief Justice and his other companion Judges of the High Court of Judicature for Rajasthan at Jaipur Bench, Jaipur.

MAY IT PLEASE YOUR LORDSHIPS:

The humble applicant-Petitioner-Appellant, named above, most-respectfully submit as under:-

1.
That the humble applicant this day has filed the appeal before this Hon’ble Court in which they have every hope to succeed.

2-
That the averments made and the grounds raised in the appeal may kindly be treated to be the part and parcel of the present stay application in order to avoid the repetition of the same.

3-
That from the perusal of the averments made and the grounds raised in the appeal, it would go to show that the learned Single Judge has committed an illegality with material irregularity in passing the order/letter dated 29.04.2013 and, therefore, the same are liable to be quashed and set aside.

4-
That if the respondent are not restrained from recovery proceeding by the Hon’ble Court during the pendency of the appeal, the humble applicant will bear irreparable injury and the whole purpose of filing of the writ petition will be frustrated.

5-
That the balance of convenience, prima-facie case and irreparable injury factors also lie in favour of the humble applicant-Petitioner-Appellant.


It is, therefore, prayed that this Hon’ble Court may very graciously be pleased to accept and allow this stay application and by way of an interim order, the Hon’ble Court may further be pleased to direct the respondents for maintain statues Quo with regard to initiating recovery proceedings against the appellant

Any other order or direction, which this Hon’ble Court may deem just and proper may also kindly be pleased in favour of the applicant with costs.

Jaipur 




HUMBLE APPLICANT






        THROUGH  COUNSEL:

Dated

BIHARI LAL AGARWAL/AMIT GUPTA/RAJIV AGARWAL,

ADVOCATES.

NOTES:-

1. ​That no such similar stay application has been filed earlier before this Hon’ble Court.

2. That it has not been typed by any staff member of this Hon’ble Court.

3. That since the pie papers are not readily available, hence stout papers have been used.

Counsel for the Applicant.

IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B. CIVIL MISC. STAY APPLICATION NO._______/2013

IN

D.B SPECIAL APPEAL (WRIT) NO. ______/ 2013

IN

S.B CIVIL WRIT PETITION NO. 5676/2011
Laxmi Lal Dangi 

--Petitioner-Appellant
VERSUS

State of Rajasthan & another

Respondents

Affidavit in support of stay application.

I, Laxmi Lal Dangi S/o Shri Bhaja Ram Ji Dangi, R/o- 2/4, New Glass Factory, Sunderwas, Udaipur do hereby take oath and state as under :-

1-
That I am the Petitioner-Appellant in the aforesaid writ petition and, as such, am fully conversant with the facts and circumstances of the case.

2-
That the annexed stay application has been drafted and prepared by my counsel under my instructions and I have read over the same.

3-
That the contents of paras No. 1 to 5 of the stay application are true and correct to my personal knowledge.

JAIPUR

DATED:





       DEPONENT.

VERIFICATION

I, the above-named deponent, do hereby verify on oath that the contents of Paras No. 1 to 3 of my above affidavit are true and correct to my personal knowledge. Nothing material has been concealed therefrom and no part thereof is false or incorrect. So help me God.

JAIPUR

DATED:






                   DEPONENT.
IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

AT JAIPUR BENCH, JAIPUR.

D.B SPECIAL APPEAL (WRIT) NO. ______/ 2013

IN

S.B CIVIL WRIT PETITION NO. 5676/2011
Laxmi Lal Dangi

VERSUS

State of Rajasthan & anothers

BRIEF SYNOPSIS

· That the Petitioner-Appellant was allotted contract for collection of toll tax on State Highway No. 53 at Kharka Pool (Bhinder-Salumber Road) for the period of 08.03.2010 to 07.03.2011. The tender was awarded to the Petitioner-Appellant for a sum of Rs. 75,51,551/-. The Petitioner-Appellant was working continuously for the period of 2010 to 2011. 

-
That the Petitioner-Appellant on 07.01.2011 requested the respondents that the Petitioner-Appellant's contract is running under losses and some further time be awarded to the Petitioner-Appellant to cover the losses of the tender amount. 

-
That the respondents on 25.01.2011 informed the Petitioner-Appellant that extension of time period of the present tender/contract is not possible but if the Petitioner-Appellant is desirous to obtain further contract/ tender for a further period of four months at the same rate of contract then the Petitioner-Appellant may apply within three days to the respondents. 

-
That the respondents in the mean time issued an advertisement on 01.02.2011 regarding inviting tender for the above mentioned bridge for collection of toll tax for the period of 08.03.2011 to 07.07.2011. The reserved price was Rs. 23 lac and bid money was 0.46 lac. Though no offer for the said tender dated 01.02.2011 was received by the respondents. 

-
That on 04.02.2011 the Petitioner-Appellant wrote a letter to the respondents that Petitioner-Appellant is interested in renewal of the lease of collection of toll tax at the present rate i.e. Rs. 75,51,551/- annually. 

-
 That the respondents vide its impugned letter dt. 07.03.2011 informed the Petitioner-Appellant that  the contract period of the Petitioner-Appellant has been enhanced by three months for consideration of Rs. 75,51,551/- per annum plus 7.5% increment. 

-
That on the same day Petitioner-Appellant wrote a letter to the respondents that the Petitioner-Appellant is unable to pay the enhanced amount, so the tender for the further period of three months be cancelled or be allotted to some other person. 
-
That the respondents threatened to take action against Petitioner-Appellant and directed to deposit the amount of installments. 
-
Hence, Feeling aggrieved of the letter dated 07.03.2011 number 1539  and further proceedings thereon, the writ petition was filed, and the same has been dismissed by the learned Single Judge with Cost of Rs. 20000/-.
-
Hence the Present Appeal.
Counsel for Petitioner-Appellant.
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