IN THE HIGH COURT OF KARNATKA CIRCUIT BENCH AT: DHARWAD
MEMORANDUM OF PETITION UNDER SECTION 482 OF THE CODE CRIMINAL PROCEDURE CODE

CRIMINAL PETITION NO: _______________/2010

BETWEEN

1. Jagmohan Rai Agrawal S/o Y.R Agrawal,
Age: 47 years, Occ: Business, 

R/o: 133/13-H, Chhratrapati Nagar,
Indore, Madhya Pradesh


                              Petitioner
AND

1. The State Of Karnataka 
Represented by the Drugs Inspector,

Belgaum Circle,

Belgaum.

Office of the Assistant Drugs Controller,

No: 291, Dr.Bhikku Satya Bhama Building,

Dr.S.P.M. Road, Near Prakash Talkies,

Belgaum.







Respondent

1. The address of the Petitioner for the purpose of service of summons, notice etc. is the same as shown in the cause, title of the petition and that of their counsel is;

2. The address of the Respondent for the very purpose is the same as shown in the cause title above.

FACTS OF THE CASE
1. The present petition is filed on behalf of the Petitioner under section 482 of the Code of Criminal Procedure seeking for setting aside the order passed by Hon’ble JMFC IV, Belgaum, inter alia taking cognizance of  the complaint and summoning the petitioner of face trial in C.C.No: 2/2008 titled as “ State at the instance of Drugs Inspector, Belgaum Circle V M/s Bright Drugs Industries and Others” for an alleged offence under section 18(a)(i) of the Drugs and Cosmetics Act, 1940 punishable u/s 27/(d) of the Drugs and Cosmetics Act, 1940 (“the Act”) Copy of the order of the Judicial Magistrate First Class IV, Belgaum is being annexed herewith as ANNEXURE-A.
2. That the Petitioner has been arraigned as Accused in the above title case merely because his name figured in the list Directors of Bright Drug Industry Limited which is also arrayed as an Accused in the complaint, along with 6 other accused persons. 

3. It is pertinent to mention here that in the entire complaint no role has been assigned to these petitioner so as to make them in-charge or responsible for the activities of Bright Drug Industries Ltd. A copy of complaint No: 2/2008 dated 27/12/2007 moved by the Respondent is annexed herewith and marked as ANNEXURE-B.





It is submitted that the petitioner no:2 has applied the renewal of the license in that license application it is clearly shows that the name of the staff responsible for test and responsible for manufacture the copy of the license is produced as ANNEXURE-C.
4. That the learned Magistrate while arraigning the petitioner is accused in obviation of the provisions of the Drugs and Cosmetics Act, 1940 and the Rules framed there under has proceeded to pass a mechanical order the effect and consequences of which is that the petitioners would have to face a trial for an offence which cannot be even remotely attributed to the petitioner and thus the impugned order is in derogation to the settled principles of criminal jurisprudence vis-à-vis summoning as accused and therefore the impugned order at ANNEXURE-A is liable to be quashed.

5. That the story set out by the prosecution is that on 7/10/2006 respondent visited the office of Deputy Director, Public Instruction, Club Road Belgaum and obtained drugs sample for testing and analysis by issuing From 17A dated 7/10/2006 and exercising powers conferred on the Respondent under the Act.

6. That again on 16/10/2006 respondent Drugs Inspector, Belgaum Circle, Belgaum visited the office of Deputy Director, Public Instruction, Club road, Belgaum and drew drug samples for test or analysis by issuing From 17A dated 16/10/2006.

7. That again on 13/11/2006 Respondents Drugs inspector, Belgaum Circle, Belgaum visited the office of Deputy Director, Public Instruction, Club Road, Belgaum and drew drug samples for test or analysis by issuing 17A dated 13/11/2006.

8. That as per the story out by the Prosecution all the aforesaid samples were sent for testing as per procedure to Government Analyst, Karnataka, Bangalore. The Respondent on 5/12/2006 received the test report samples drawn on 16/10/2006 bearing batch no: 15306 which declared the samples as “Not of Standard”.

9. That on 6/12/2006 the respondent sent a copy of the test report sent to the office of Deputy Director, Public Instruction along with a copy of the notice issued under section 18A of the Act.

10. that on 6/12/2006 Respondent received the test reports of sample drawn on 7/10/2006 bearing batch no: 18406 and 145206 and test reports of the samples drawn on 16/10/2006 bearing batch no: 15006, 15306, and 15406. All these test reports declared the samples “Not of Standard Quality”.
11. That on 28/12/2006 the respondent sent a copy of the test report to the office of Deputy Director, Public Instruction along with a notice 
under section 18A of the Act.

12. That as per the story set out by the Prosecution on 9/1/2007 the office of Deputy Director, Public Instruction replied to the notices of the respondent stating that the drugs in question were supplied by Bright Drugs Industries Limited.

13. That as per the story set out by the prosecution on 31/1/2007 respondent sent another copy of the test report to the Bright Drug Industries Ltd. Along with the sealed portion of each of the respective drugs as per section 25(2) and 23(4) of the Act.

14. That again on 6/2/2007 the respondent received test reports of sample drawn on 13/11/2006 bearing no: 16506, 17806, 17906, 18606, 18706, 18806, 18906, 19006, and 19106 declaring the samples as “Not of Standard Quality”

15. That according to case of the Prosecution, on 8/2/2007 the respondent sent a copy of the test reports to the office of Deputy Director, Public Instruction along with the notice under section 18A of the Act.

16. That on 28/5/2007 the office of Deputy Director, Public Instruction replied to the notice stating that the drugs in question were supplied by Bright Drugs Industries Ltd.

17. That according to the story set out by prosecution on 30/5/2007 respondent sent another copy of the test report to the Bright Drug Industries Ltd. along with the sealed portion of each of the respective drug as per section 25(2) and 23(4) of the Act.

18. That it is the case of the prosecution that from their investigation it is revealed that:

i. Bright Drug Industries Ltd, is licensed to manufacture drugs;

ii) Additional Director KDWLS had requested Bright Drug Industries Ltd, to supply product Folic acid and Ferrous Sulphate Tablets;

iii) Bright Drug Industries Ltd manufactured and distributed the drugs to Deputy Director, Public Instruction;

iv) The drugs in question were not of standard quality.

It is pertinent to note that despite the above allegations, the prosecution did not set out any specific, allegation against the petitioner; the prosecution did not make any charge that the petitioner is the directors looking after the day to day business activities of Bright Drugs Industries Limited and/or in any way were involved in the manufacture/test/distribution of the drugs, which were purportedly found to be not of standard quality.

19. That further, according to the story set out by the prosecution /respondent the said complaint case no: 2/2008 was filed pursuant to the aforesaid investigation, wherein nothing specific had been alleged against the petitioner.

20. That the aforesaid complaint came up for hearing before the JMFC IV, court Belgaum on 11/04/2008 and the same was taken cognizance of on that very same day with an observation that the complainant had made out a prima facie case against the accused, including the petitioners, despite the fact that no role was assigned against him, under section 18(a) (i) of the Act. The learned court below ordered for issuance of summons on the accused and fixed the matter for 11/4/2008. this cognizance by the learned Magistrate on the premise that a prima facie case had been made out against the petitioner was an exercise of jurisdiction by the magistrate which was without application of mind because a simple perusal of the statutory provisions of the Act and a reading of the contents of the license issued in favour of Bright Drug Industries Ltd. Would reveal that no role could be attributed to the petitioner in the process of manufacturing/testing/distributing of the drug which were allegedly not of standard quality.

21. That on 11/4/2008 the learned court below ordered for issuance of summons to the accused by registered post and fixed the matter for 18/6/2008.

22. That on 18/6/2008 the acknowledgment card was received with the nothing “A1 to A9-RAD cover returned to court as firm is closed door is locked” Surprisingly, the learned Court below treated this as due service on the accused, including the petitioner and issued Non-Bailable  warrants against all the accused.

23. That the provisions of section 34 quoted above apply squarely to the facts and circumstances of this case as section 34 is absolutely clear in fixing the liability or responsibility on those persons who are responsible for manufacture and test of drugs and admittedly in this case none of the petitioners are the persons responsible for the manufacturing and testing the drugs that are manufactured by Bright Drug Industries Ltd. And allegedly been tested by the respondents.

24. That the learned magistrate has fallen into a grave error in summoning the petitioners for an alleged offence, which is even remotely not attributable to the petitioner and has issued the summons mechanically without taking into consideration that the petitioners cannot be prosecuted in view of the section 34 of the Act and the license issued in favour of Bright Drug Industries Ltd. The act is clear on one aspect as to who is to be prosecuted in the event of an infirmity being uncovered during the course of a “Drug Sample Test” the license mentions the names of such persons, namely the manufacturer and the person responsible for testing of drugs Copy of the license and the application are annexed hereto and marked as ANNEXURE-C.

25. That the present petitioner is resigned from Directorship on 1/10/2004 the same as produced as Annexure-D.
25. That the petitioners seeks to invoke the inherent powers of this Hon’ble Court under section 482 of Cr.P.C on the following amongst other grounds.

GROUNDS
1. The order of summoning the petitioner dated 18/6/2008 passed by JMFC IV taking cognizance of the complaint and issuing non-bailable warrants thereafter, is perverse, contrary to law and ought to be quashed and set aside as the magistrate has mechanically passed the order in obviation of sec 34 of the Act and the license issued in favour of Bright Drug Industries Ltd a perusal of which would reveal that the prosecution under the Act is permissible of those persons who are responsible for the manufacture and testing of drugs admittedly the petitioner does not fall within that category.
2. The impugned order has been passed in a casual and perfunctory manner without due application of judicial mind. The learned court below has erred in mechanically observing in the impugned order that prima facie case is made out and there is sufficient material to take cognizance in the matter. From the perusal of the complaint it becomes clear that the Respondent has not been able to make out any case warranting cognizance against the petitioner much less prima facie case. In as much as there is not single specific allegation against the petitioners making him in charge of the company or responsible for the affairs of the company. In the absence of such specific averments taking cognizance of complaint and issuing summons to the petitioner is totally uncalled for and amounts to abuse of process.

3. The learned court below erred in not appreciating that in complaint case under section 200 of the Cr.P.C it is mandatory to allege with specificity how the accused was concerned with the commissioning of the offence itself. In the complaint at hand there is no such averment in respect of the petitioner as a matter of fact there is no such averment at all in respect of any of the accused. In such a case the learned court below has demonstrated lack of due application of mind and per functioning taking cognizance in the matter which has led serious injustice to the petitioner.

4. The learned court below erred in not appreciating that after resigning from Directorship of the company, A-1 the A-7 was not attached with A-1 in any responsible capacity more particularly during the relevant period when offence is said to been committed.

5. When the offence is alleged to have been committed by a company every person who at the time the offence was committed was in charge of, and was responsible to the company for the conduct of the deemed to be guilty of the offence and shall be liable to be proceeded against the punished accordingly, and not those as in the case of Petitioner, who are not responsible for the alleged offence.
6. The prosecution has failed to furnish any record related to manufacturing of disputed drug showing as to the said drug was manufactured during August 06 to October 06 under supervision of A-7 and A-7 has been arrayed as one of the accused without any even prime facie basis.
7. The Hon’ble Supreme Court of India in a catena of judgments has, inter-alia, held that where an offence is alleged to have been committed by a company, where the company has nominated any person to be in charge of, and responsible to, the company for the conduct of its business that person will be liable to be proceeded against and punished for the commission of the offence was in charge of, and responsible to, the company for the conduct of its business shall be proceeded against and punished for the said crime. In the case at hand the petitioner was not the person in charge and responsible for the conduct which led to the alleged offence.

8. That the form no:27 furnished by the Licensing authority which is prescribed form of application for grant /renewal of manufacturing license, is signed by one of the directors inducted w.e.f. 1/10/2004 in the company and shows different names of Manufacturing chemist but the name of A-7 is not appearing on the said application form.
9. Without prejudice to above it is submitted that manufacturing chemist under whose personal supervision drug are alleged to have been manufactured may be considered responsible for part of the activities in a company but can not be considered as over all in charge and responsible for day to day activities of the company  

10. The respondent has not complained against the petitioner making out the case that they are in any manner in charge of and responsible to the company for the conduct of its business, and was responsible for any act which led to the alleged offence.
PRAYER

a. That the order taking cognizance passed by Judicial Magistrate First Class IV, Belgaum, whereby the learned court below summoned the petitioners to face trial in CC.No: 02/2008 be quashed and set aside. And Annexure-A.

b. The proceedings arising out of Complaint case No: 02/2008 under sections 18(a)(i) of the Drugs and Cosmetics Act 1940 punishable u/s 27(d) of the Drugs and Cosmetics Act, 1940 be set aside and quashed, in the interest of justice and equity.

Dharwad

Date:    /03/2010        



Advocate for Petitioner 

IN THE HIGH COURT OF KARNATAKA CIRCUIT BENCH AT: DHARWAD.

CRIMINAL PETITION NO:_________________/2010

BETWEEN

1. . Jagmohan Rai Agrawal S/o Y.R Agrawal

petitioner
AND

1. The State of Karnataka



Respondent 

SYNOPSIS

	7/10/2006
	Respondent allegedly visited the office of the DDPI Belgaum and collected drug samples.

	16/102006
	Respondent allegedly again visited the office of the DDPI Belgaum and collected drug samples.

	13/11/2006 


	Respondent allegedly again visited the office of the DDPI Belgaum and collected drug samples.

	
	The drug samples allegedly sent for the analysis to Government analyst and reports of testing received on various dates.

	08/02/2007
	Respondent allegedly on receiving all the reports by now issuing notice u/s 18A of the Act to the DDPI Belgaum.

	28/05/2007
	DDPI allegedly replying to the notice stating that all the drugs were supplied by Bright Drug Industries Ltd.

	30/05/2007
	Respondent allegedly sending copy of the test reports along with a portion of the alleged drug supplied by the Company alleging that the drugs were of sub standard.

	27/12/2007
	Respondent lodging a complaint with the IV JMFC Belgaum.

	11/04/2008
	Learned magistrate takes cognizance and issues process.

	18/06/2008
	Magistrate deemed the return of the RPAD covers as sufficient and due service and issued non bailable warrants.


The petitioner being aggrieved by the same has challenged the order issuing the process and the order issuing the warrant in this petition 

DHARWAD

DATE:   /03/2010


      Advocate for Petitioners

IN THE HIGH COURT OF KARNATAKA CIRCUIT BENCH AT: DHARWAD.

CRIMINAL PETITION NO:_________________/2010

BETWEEN

1. . Jagmohan Rai Agrawal S/o Y.R Agrawal
petitioner
AND

1. The State of Karnataka



Respondent 

APPLICATION UNDER SECTION 482 OF THE CODE OF CRIMINAL PROCEDURE FOR INTERIM STAY OF FURTHER PROCEEDINGS IN C.C.NO:02/2008

Herein the application on behalf of the petitioners is as under:

1. That the main petition has been filed for issuance of directions to set aside the order on summoning passed by the JMFC IV Belgaum.

2. The petitioner seeks leave of this Hon’ble Court to rely upon the facts narrated in the main petition to avoid repetition and the same may kindly be read as part of this application.

3. That the Petitioner being only director not having any role in the manufacture and test of the drugs alleged to be of sub standard quality and also that he was not responsible for the affairs of the company at the relevant time, he is not liable to be prosecuted for the alleged offence. The Petitioner has a good case on merits and there is every likelihood that the petition would allowed.
It is therefore prayed that 

a) This Hon’ble Court be pleased to stay the further proceedings in the case CC.No: 02/2008 pending on the file of JMFC IV, Belgaum till  the disposal of this petition 

b) This Hon’ble Court be pleased to pass such order of further orders as it may deem fit and proper in the facts and circumstances of the case and in the interest of justice.
DHARWAD

DATE: 22/02/2010

                  Advocate for Petitioners

IN THE HIGH COURT OF KARNATAKA CIRCUIT BENCH AT: DHARWAD.

CRIMINAL PETITION NO:_________________/2010
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1. Jagmohan Rai Agrawal S/o Y.R Agrawal

petitioner
AND

1. The State of Karnataka



Respondent
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Dharwad

Date:    /03/2010



Advocate for petitioner
