SALIENT PROVISIONS OF THE ARBITRATION AND CONCILLATION ACT1996 

PROMULGATION OF THE ACT

The arbitration and conciliation act 1996 replaced the outdated:

· ARBITRATION ACT 1940

· ARBITRATION (PROTOCOL AND CONVENTION) ACT 1937

· THE FOREIGN AWARDS (RECOGNITION AND ENFORCEMENT) ACT 1961


To make the act more responsive to the trade and industry and the contemporary requirements keeping in view the economic reforms

THE PREAMBLE
· Whereas the UNCITRAL has adopted the UNCITRAL model law on international commercial Arbitration, 1985; 

· And Whereas the general assembly of the United Nations has recommended that all countries give due consideration to the Model Law, in view of the desirability of uniformity of the law of the arbitral procedures and the specific needs of the international commercial arbitration practice

· And Whereas the UNCITRAL has adopted the UNCITRAL conciliation rules in 1980 

· And whereas the general assembly of the United Nations has recommended the use of said rules in cases where dispute arises in the context of international commercial relations and parties seek amicable settlement of that dispute by recourse to conciliation

· And whereas the said model law and Rules make significant contribution to the establishment of a unified legal frame work for a fair and efficient settlement of dispute arising in the international commercial relations

· And whereas it is expedient to make law respecting Arbitration and conciliation, taking into account the aforesaid Model Law and Rules  


UNCITRAL model laws one of the most remarkable development and contribution to the international trade and business:

· In the establishment of unified legal framework for the fair and efficient settlement of disputes.

· Desirability of uniform arbitration procedure acceptable to states with different social, economic and legal background

· To instill a sense of confidence and reducing risks in Trans -national business

· Though UNCITRAL model laws form basis for the act-taken into account while framing the provisions of the act- each and every provision of the model law can not be said to be a part of the act 

ARBITRATION?

· Arbitration is a legal technique for the resolution of disputes outside the courts, 

· Wherein the parties to a dispute refer it to one or more persons (the "arbitrators", "arbiters" or "arbitral tribunal"), by whose decision (the "award") they agree to be bound. 

· Arbitration as a form of binding dispute resolution, equivalent to litigation in the courts

DIFFERS FROM

·  Forms of non-binding dispute resolution, such as

·  Negotiation,

·  Mediation, (which is a form of settlement negotiation facilitated by a neutral third party). 

·  Determinations by experts.       
· Alternative dispute resolution (ADR), 

ADR MEDIATION-CONCILIATION-NEGOTIATION
· Conciliation –non binding Arbitration-a third party trying to bring together disputing parties to help reconcile.

· Mediation – assisting negotiation-third party may also suggest terms on which a dispute may be resolved

· Settlement - parties may settle the disputes without mediation/conciliation, or at the instance of tribunal

ARBITRATION
Arbitration is most commonly used for the resolution of:
· Contractual disputes

· Commercial disputes, particularly in the context of international commercial transactions
· labor disputes, 

· Consumer disputes or

· Family disputes, 

· Disputes between states and 

· Between investors and states

ADVANTAGES OF ARBITRATION

· If the subject matter of the dispute is highly technical, arbitrators with an appropriate degree of expertise can be appointed 

· Arbitration is often faster than litigation in court 

· Arbitration can be cheaper 

· Arbitral proceedings and an arbitral award are generally private 

· The arbitral process enjoys a greater degree of flexibility than the courts 

· Awards are generally easier to enforce than court judgments 

· Limited avenues for appeal, which can mean swifter enforcement and less scope for a party to delay matters. 

DISADVANTAGES OF ARBITRATION

· The parties need to pay for the arbitrators, adding an additional layer of legal cost.
· Although usually thought to be speedier, when there are multiple arbitrators on the panel, juggling their schedules can lead to delays 

· Arbitrators are generally unable to order interlocutory measures against a party, enforcement of an award, 

· Neutrality of the arbitrators, if subordinate to the appointing authority, is questionable

ARBITRATION AGREEMENT
· Arbitration is a consensual process; parties will only ever arbitrate where they agree to do so. Such agreements are generally divided into two types:

· Agreements which provide that, if a dispute should arise, will be resolved by arbitration. These will generally be normal contracts, but they contain an arbitration clause 

· Agreements which are signed after a dispute has arisen, agreeing that the dispute should be resolved by arbitration (sometimes called a "submission agreement")

· Arbitration agreement may be in the form of a clause in the agreement or a reference such as to make that arbitration clause a part of the agreement.
APPLICABLE LAWS
Arbitration is subject to different laws. These may be summarized as follows:

· The law governing the arbitration agreement 

· The law governing the arbitral tribunal and its proceedings (lex arbitri - procedural law) 

· The law governing the substance of the dispute 

· The law governing recognition and enforcement of the award 

GENERAL PROVISIONS 
· S2 definitions – arbitration, arbitration agreement, arbitral award, arbitral tribunal, court-principal civil  court of original jurisdiction, international commercial arbitration, legal representative, party

· S3 Receipt of a written Communication 

· S4 Waiver of a right to object

· S5 Extent of judicial intervention courts can effectively intervene under s14(2),34 and 37(2)

ARBITRATION AGREEMENT - S7
Agreement to submit to Arbitration

· In the form of a clause in the agreement.

· In the form of a separate agreement.

· In writing in either a document signed by parties or exchange of letters, telegrams or other means of communication forming a part of record.

· An exchange of statement of claims and defense in which one party has alleged agreement and the other party has not denied
· Essential Of An Arbitration Agreement
· Valid and binding agreement
· There must be intention of parties to refer the disputes to arbitration and are to be bound by the decision of the Arbitrator
· The agreement must be in respect of present or future differences
· The agreement must be in writing

POWER TO REFER TO ARBITRATION - S8

· A judicial authority before which an action is brought in a matter which is the subject of an arbitration agreement, shall refer the parties to Arbitration

· Original agreement /certified copy 

· The arbitration to proceed irrespective of any judicial proceedings 

· Suits for any relief relating to the existence, effect or validity of an award are barred. An arbitration agreement or award can not be challenged or enforces by way of a suit

· Writ to interfere with the arbitrations and awards are barred

INTERIM MEASURES BY THE COURT - S9
· A party may apply to the court 

· Appointment of guardian ------

· Interim measure of protection in respect of 

· Preservation, interim custody,or sale of any goods

· Securing the amount in dispute 

· Detention preservation or inspection of any property- subject matter of dispute

· Interim measure of protection as may appear to the court as just and convenient

· Court shall have the powers 

APPOINTMENT OF ARBITRATORS
· Who can appoint Arbitrator

· Qualifications

· Training

· Number of Arbitrators

· Co arbitrator and presiding Arbitrator

· How can one get appointed as Arbitrator-inclusion of name in the agreement-institution panels-contract appointment authority-named authority like CE 

· Appointment by institution

· Appointment by courts

COMPOSITION OF ARBITRAL TRIBUNAL - S10

· The parties are free to determine the number of Arbitrators, provided that such number is not an even number(s-10)

· Failing such determination the arbitral tribunal shall consist of a sole arbitrator

· A person of any nationality may be an arbitrator, unless otherwise agreed by the parties 

· Parties are free to agree on a procedure for appointing arbitrator/ arbitrators

· In an agreement for appointing three arbitrators, each party shall appoint one arbitrator and two appointed arbitrators shall appoint third arbitrator, who shall act as the presiding arbitrator

APPOINTMENT OF ARBITRATORS
· Chief justice of the high court of jurisdiction or any person or institution designated by him shall act upon the request of a party if
1. Arbitration with three arbitrators

· A party fails to appoint an arbitrator within 30 days of receipt of request from another party

· The two appointed arbitrators fail to agree on third arbitrator within 30 days from the date of their appointment
2. Arbitration with sole arbitrator

· If the parties fail to agree on the arbitrator within 30 days of receipt of request from another party.
FAILURE TO APPOINT S11

3. Where under an appointment procedure agreed by the parties

· A party fails to act as required under that procedure

· The parties or the two appointed arbitrators fail to reach an agreement expected of them under that procedure

· A person including an institution fails to perform any function entrusted to him or it under that procedure

· 
The decision of the chief justice or any person or institution appointed by him shall be final and binding

Case laws as to whether such a decision by the court is a judicial or administrative?
QUALIFICATIONS OF THE ARBITRATOR S11

The chief justice or any other person or institution designated by him, shall have a due regard to 

1. Any qualification required of the arbitrator

By the agreement of the parties

2. Other considerations to secure an independent and impartial arbitrator

3. Appointment of sole/ third arbitrator in commercial international arbitration –a person of neutral nationality

4. Question as to whether the arbitrators employed under the appointing party are neutral arbitrators?
GROUNDS FOR CHALLENGE - S12

· Arbitrator to disclose in writing any circumstances that give rise to justifiable doubts as to his independence or impartiality

· An arbitrator may be challenged only if such circumstance exist or

· He does not possess the qualifications as agreed by the parties

· Or the appointing party becomes aware of such circumstances after the appointment

· Arbitrator unbiased, neutral, impartial, disinterested, 

· Disqualification if indebted to one party, advocate of party, if compelled to arbitrate, related to one party, 

· Special knowledge whether constitutes bias? UOI vs Coromandal Engg.

· AIR1965Mad.1968

CHALLENGE PROCEDURE - S13

· Parties are free to agree on a procedure to challenge

· Failing above the party intending to challenge, may within 15 days of becoming aware of the circumstances, send a written statement of reasons for challenge to the arbitral tribunal.

· Unless arbitrator withdraws from the office, the arbitral tribunal shall decide on the challenge

· If the challenge is not successful, the arbitral proceedings shall continue and tribunal shall make an award

· Application of the party challenging such an award under s34 shall lie
TERMINATION OF MANDATE 
· When the arbitrator is de-jure or de-facto unable to perform

· Fails to act without undue delay

· Withdraws from his office or the parties agree to termination of his mandate

· Where the mandate of an arbitrator terminates, a substitute arbitrator be appointed as per the rules applicable.

· Unless otherwise agreed to by the parties

· Any hearings held earlier may be repeated at the discretion

· Any order or ruling made prior to replacement may not be invalid

JURISDICTION OF THE TRIBUNAL
· The arbitral tribunal may rule on its own jurisdiction

· On existence or validity of an arbitration agreement

· Arbitration clause in an agreement is an agreement independent of other terms 

· A plea that the tribunal does not have jurisdiction has to be raised 

· Not later than submission of statement of defense

· Or earliest whenever the tribunal exceeds the jurisdiction/scope
The tribunal has to decide on the plea referred before proceeding further and if the tribunal decides to proceed the award can be challenged under s34.

CONDUCT OF ARBITRAL PROCEEDINGS S18 - S22
· Equal treatment of parties

· Determination of rules of procedure

· Place of arbitration

· Venue of arbitration

· Commencement of arbitral proceedings

· Language

STATEMENT OF CLAIMS - S23-25
· Petition for claims-object and purpose

· Application for Arbitration

· Index

· Facts in chronological order-list of dates

· Controversy

· Relief/claims/prayer

· Annexure /documents-copy of agreement-appointment order

· Time limit for filing petition
· Application for condonation of delay 

WRITTEN STATEMENT AND COUNTERCLAIMS - S23-25

· Index

· Preliminary objections

· Maintainability

· Limitation

· Jurisdiction

· No claim certificate/ final settlement

· Para wise reply on merits 

· Counterclaim prayer 

· Verification

· Annexure-documents

· Condonation 

REJOINDER AND REPLY TO COUNTERCLAIM
· Index

· Application

· Reply to preliminary objections 

· Response written statement on merits

· Reply to new facts and counterclaim

· Verification 

· Annexures-documents in support

· condonation

ARBITRATION HEARINGS AND PROCEEDINGS - S24
· Arbitration commencement

· Preliminary hearing-procedure-fee-time limits-venue-language –dates etc.

· Record of proceedings-attendance of parties-minute-signing –copies to parties

· Appointment of experts/commissioners

· Courts assistance/ interim measures

· Final hearing- confirmation

DEFAULT OF PARTIES 
· If the claimant fails to communicate statement of claims- arbitral tribunal to terminate the proceedings

· If the respondents fail to communicate their statement of defense ,the proceedings to continue-deemed  admission

· Failure of any party to produce oral hearing/documentary evidence- tribunal to proceed on the basis of evidence on record
EXPERT APPOINTMENT - S26
· Consent of the parties 

· Tribunal ay appoint one or more experts to report on any specific issue to be determined by the tribunal

· Direct the parties to give any relevant information

· May direct the expert to participate in an oral hearing after submission of written/ oral report

· Direct that the Expert report be made available tp the parties/ material available before the expert to reach a conclusion

COURTS ASSISTANCE IN TAKING EVIDENCE - S27
· The arbitral tribunal or a party with approval of Arbitral tribunal may apply to court for assistance in taking evidence

· The court may according to rules execute the request by ordering that the evidence be produced directly before the tribunal

· The court may issue the same processes as in suits

· Failure to attend be treated in the same manner as like offences in suits

MAKING OF ARBITRAL AWARD & TERMINATION OF PROCEEDINGS - S28
· In domestic Arbitration

· Arbitrator shall decide the dispute in accordance with the substantive law, in force.

· In international commercial Arbitration

· In accordance with rules of law designated by the parties.

· Any designation by the parties of the law or the legal system of the given country shall be construed unless otherwise expressed by the parties referring to substantive law of that country

· Failing above , the rules of law considered appropriate by the tribunal

· The tribunal shall take into account the terms of the contract and trade applicable to the transaction.
DECISION BY A PANEL OF ARBITRATORS
· Majority decision, unless otherwise agreed by the parties

· Question of procedure to be decided by presiding arbitrator, if authorized by parties or all the members of the tribunal

SETTLEMENT DURING ARBITRATION
· With the agreement of the parties the tribunal may use mediation, conciliation or other procedures at ay time during the arbitration proceedings to encourage settlement

· The proceedings to terminate and the recorded settlement is treated as award if agreed by parties and the members of the tribunal
ARBITRATION AWARD
· Award/interim award in writing and signed by arbitrator /all arbitrators. Majority award if a panel of arbitrators

· Settlement of dispute through mediation/ conciliation /other procedures, resulting in an award has the same status as arbitral award 

· Arbitral award to state reasons unless agreed otherwise by the parties

· Date and place of the award and signed copy to be delivered to each party.

· Tribunal to fix rate of interest on sums payable dates of cause of action to the date of award

· S.31(7)(b) on award of interest unless award otherwise directs

· Tribunal to fix costs, payable by party, manner or method for determining costs, fee of the arbitrators, expenses etc.
TERMINATION OF PROCEEDINGS - S32
· The mandate of the arbitrator comes to an end after he publishes the award except for correction interpretation or additional awards as covered under s-33(functus officio)

· Or the tribunal issues order of termination under the following circumstances

· Claimant withdraw claims---

· Parties agree

· The tribunal finds that the continuation of proceedings has become unnecessary or impossible

INTERPRETATION & CORRECTION OF AWARD - S33 
· Party may make request with notice to other party-30 days or as agreed by parties 

· Correction of computation, clerical, typographical or errors of such nature

· Interpretation of any specific point

· Tribunal to give decision within 30 days

· Make an additional award on the omitted claims in the award made

· Tribunal to make award within 60 days

· The Arbitral tribunal may extend time if necessary
RECOURSE AGAINST THE ARBITRAL AWARD - S34 
A. Award can be set aside by the court on application by one of the parties, on the grounds that

· A party was under some incapacity

· Arbitration agreement not valid in law to which the parties have subjected it for or under the law in force

· The party making the application was not given the notice of appointment of Arbitrator or proceedings or was unable to present his case 

· The award deals with matters not contemplated or not falling within the terms of the submission to Arbitration, or it contains decisions on matters beyond the scope of Arbitration

· The composition of the tribunal or procedure was not in accordance with the agreement

B. If the court finds that 

· The subject matter of dispute was not capable of settlement under the law for the time being under the force

· The arbitral award is in conflict with the public policy in India (award induced by fraud/ corruption, s75 & s-81)

