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INTRODUCTION
In the last century, human kind has created an unbelievable number of things: airplanes, jets, printing press, automobiles, televisions, computers and antibiotics are some examples. This has been possible due to human ingenuity. It is the human mind that conceives such ideas and then creates the mechanism required to apply them. However, there is nothing innate about human thought. We think about our problems and concerns. Such human activity must result in desirable things and outputs. Now, if individuals cannot avail the results of their occupations, there would be no incentive for them to create new things and ideas.
With the advent of the new knowledge economy, the old and some of the existing management constructs and approaches would have to change. The knowledge economy places a tag of urgency on understanding and managing knowledge based assets such as innovations and know-how. 
The time for grasping knowledge has become an important parameter for determining the success of an institution, enterprise, government and industry; the shorter the time better are the chances of success. Intellectual property rights (IPR) have become important in the face of changing trade environment which is characterized by the following features namely global competition, high innovation risks, short product cycle, need for rapid changes in technology, high investments in research and development (R&D), production and marketing and need for highly skilled human resources. 
Geographical barriers to trade among nations are collapsing due to globalization, a system of multilateral trade and a new emerging economic order. It is therefore quite obvious that the complexities of global trade would be on the increase as more and more variables are introduced leading to uncertainties. 
Many products and technologies are simultaneously marketed and utilized in many countries. With the opening up of trade in goods and services intellectual property rights (IPR) have become more susceptible to infringement leading to inadequate return to the creators of knowledge. 

Developers of such products and technologies would like to ensure R&D costs and other costs associated with introduction of new products in the market are recovered and enough profits are generated for investing in R&D to keep up the R&D efforts. One expects that a large number of IP rights would be generated and protected all over the world including India in all areas of science and technology, software and business methods. 
The knowledge revolution will demand a special pedestal for intellectual property and treatment in the overall decision- making process. It is also important to realize that each product is amalgamation of many different areas of science and technologies. In the face of the competition being experienced by the global community, many industries are joining hands for sharing their expertise in order to respond to market demands quickly and keeping the prices competitive. 
In order to maintain a continuous stream of new ideas and experimentations, public private partnership in R&D would need to be nurtured to arrive at a win-win situation.
Therefore all publicly funded institutions and agencies will have to come to terms with the new ground realities and take positive steps to direct research suitably to generate more intellectual property rights, protect and manage them efficiently.

WHAT IS INTELLECTUAL PROPERTY?
Property works on the principle of exclusion. It allows the owner, enjoyment without interference. The owner can use it gift it sell it and even destroy it. Some property is known as movable property. Examples of this would be television and computers. Immovable property refers to things which are permanently fixed to the ground like land and building. On the Same lines, we create intellectual property. It is intellectual because it is not a tangible thing, like movable or immovable properties. Yet when applied to the actual world it can create useful and valuable things. The use of ideas is the exclusive prerogative of the person who thinks of them and thus we create a property in it.       
Intellectual property emerges from human creativity innovation and engagement. It takes different forms like ideas, inventions, literary works, designs, music, films, computer software and industrial processes. Like tangible property their enjoyment is subject to regulation by the state. The intervention of the state would have been needed if the property of the person had been tangible, say the person had brought in his harvest from the field. He would have safely kept it inside his house and guarded it. However in the case of the invention it is in the open. It cannot be guarded. It is not something that the person can keep under lock and key. Hence the state sets up a mechanism wherein it asks inventors to get their inventions registered in their name with it. Thereafter it prevents others from using the idea and gives exclusive opportunity to the inventor to use the idea. The inventor is free to use the idea, sell it off or lease the right to use the idea. Thus, by taking note of inventions the state has created a property in the fruits of intellectual labor of individuals.
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PATENTS:

Patent is a contract between society as a whole and an individual inventor. In this the inventor is given the exclusive right to prevent others from making, using and selling a patented invention for a fixed period of time. This is to encourage the inventors to invest their creative faculties knowing that the inventions would be protected by law and accordingly no one else would be able to copy their inventions for certain period during which the respective inventor would have exclusive rights.  
TRADE MARKS:


Trade marks are commercial source indicators, distinctive signs that identify certain goods or services produced or provided by specific person or enterprise. Trade Marks must be registered to be enforceable and registration must be renewed.
TRADE SECRETS:


Any information that may be used in operation of a business and that is sufficiently valuable to afford an actual or potential economic advantage is considered as trade secret. For e.g.: Formula for Coca-Cola or compilation of information that provide a business with competitive advantage.

COPYRIGHTS:



It is a legal term describing economic rights given to the creator of literary and artistic works including the rights to reproduce the work, to make copies and to perform or display the work publicly. Copyrights offer essentially the only protection for music, films, novels, poems, architecture, and other works of cultural value. As artists and creators have developed new forms of expression, these categories have expanded to include them. Computer programming and sound recording are protected too.
WHAT IS COPYRIGHTS?
Copyright is one of the chief forms of intellectual property that is afforded protection by the law, the other three being patents, trademarks, and industrial designs. In its most simplistic formulation, copyright implies protection against copying of one's work by another. Its chief object is to encourage people to create original works in different fields like literature, art and music by rewarding them with the exclusive right for a limited period of exploit the work for monetary gain. Theoretically, it acts as an incentive for people to come out with newer and newer copyrightable works, which add to the knowledge stock of mankind.  Copyright presents people with an opportunity to exploit economically their creations either exploiting it themselves on by licensing their exclusive rights to publishers, producers etc., for consideration
Cinematographic films including sound track and video films and recordings on discs, tapes, perforated roll or other devices are covered by copyrights. Computer programs and software are covered under literary works and are protected in India under copyrights. The Copyright Act, 1957 as amended in 1983, 1984, 1992, 1994 and 1999 governs the copyright protection in India. The total term of protection for literary work is the author’s life plus sixty years. For cinematographic films, records, photographs, posthumous publications, anonymous publication, works of government and international agencies the term is 60 years from the beginning of the calendar year following the year in which the work was published. For broadcasting, the term is 25 years from the beginning of the calendar year following the year in which the broadcast was made. 
Copyright gives protection for the expression of an idea and not for the idea itself. For example, many authors write textbooks on physics covering various aspects like mechanics, heat, optics etc. Even though these topics are covered in several books by different authors, each author will have a copyright on the book written by him / her, provided the book is not a copy of some other book published earlier. India is a member of the Berne Convention, an international treaty on copyright. Under this Convention, registration of copyright is not an essential requirement for protecting the right. It would, therefore, mean that the copyright on a work created in India would be automatically and simultaneously protected through copyright in all the member countries of the Berne Convention. 
The moment an original work is created, the creator starts enjoying the copyright. However, an undisputable record of the date on which a work was created must be kept. When a work is published with the authority of the copyright owner, a notice of copyright may be placed on publicly distributed copies. The use of copyright notice is optional for the protection of literary and artistic works. It is, however, a good idea to incorporate a copyright notice. 
As violation of copyright is a cognizable offence, the matter can be reported to a police station. It is advised that registration of copyright in India would help in establishing the ownership of the work. 
 
The registration can be done at the Office of the Registrar of Copyrights in New Delhi. It is also to be noted that the work is open for public inspection once the copyright is registered. Computer program in the Copyright Act has been defined as a set of instructions expressed in words, codes, schemes or any other form, including a machine-readable medium, capable of causing a computer to perform a particular task or achieve a particular result. It is obvious that algorithms, source codes and object codes are covered in this definition. It is advisable to file a small extract of the computer program at the time of registration rather than the full program. 
              It is important to know that the part of the program that is not being filed would remain a trade secret of the owner but would have to be kept well guarded by the owner. It may be noted that computer programs will become important in the area of medicines when one talks about codification of DNA and gene sequencing. Generally, all copyrightable expressions embodied in a computer program, including screen displays, are protectable. However, unlike a computer program, which is a literary work, screen display is considered an artistic work and therefore cannot be registered through the same application as that covering the computer program. 
             A separate application giving graphical representation of all copyrightable elements of the screen display is essential. In the digital era, copyright is assuming a new importance as many works transacted through networks such as databases, multi media work, music, information etc. are presently the subject matter of copyright.

Characteristics of Copyrights:
1. Creation of statute

2. Some form of intellectual property

3. Monopoly rights

4. Negative rights

5. Multiple rights

6. Copyrights only in the form, not in ideas and 
7. Neighboring rights
Creation of statute:

Copyright is creation of a specific statute under the present law. There is no such thing as common law copyright.

Form of intellectual property:

A copyright is a form of intellectual property since the product over which the right is granted, e.g., a literary work, is a result of utilization and investment of intellect.

Monopoly Right:

Copyright is a monopoly right restraining the other form of exercising that right which has been conferred on the owner of the copyright under the provision of the act.

Negative Right:

Copyright is a negative right meaning thereby that it is prohibitory in nature. It is a right to prevent others from copying or reproducing the work.

Multiple rights:

Copyright is not a single right. It consists of bundles of different rights in the same work. For instance, in the case of literary work. Copyright comprises the right of reproduction in hard back and paper back edition, the right of serial publication in newspapers and magazines, the right of dramatic and cinematographic versions, the right of translation, adaptation, abridgement and the right of public performance.

Object of copyright:

The object of copyright law is to encourage authors, composers and artists to create original works by rewarding them with the exclusive right for a specified period to reproduce the works for publishing and selling them to public.

Neighboring Copyrights:

Copyrights consists not merely of the right to reproduction, it also consists of right to works derived from the original works. Rights like the rights of publication, the recording rights and the broadcasting rights which are as important or even more than the right of reproduction such related rights are termed as neighboring rights
REQUIREMENTS OF COPYRIGHTS
In order to secure copyright protection the author must have bestowed upon the work “Sufficient judgment, skill and labour or capital”. It is in material whether the work is wise or foolish, accurate or inaccurate, or whether it has or has not any literary merits.
The owner of copyrights has no monopoly in the subject matter, others are at liberty to produce the same results provided they do so independently and their work is ‘ORIGINAL’. Another person may create another work in the same general form provided he does so from his own resource and make the work he so originates. A work of his own by his own labour and industry bestowed upon it.
The owner of the copyright has no monopoly in the subject matter other are at liberty to produce the same results provided that they do so independently and though they are nit the first in the field their work is none the less original in the sense in which that work is used in the copyright act.

Main features of copyright acts

1. Creation of copyright office and a copyright board to facilitate registration of copyrights and to settle certain kind of disputes arising under the act and for compulsory license of copyrights.

2. Definition of various categories of work in which copyrights subsists and the scope of rights conferred on the author under the act. 

3. Provision to determine the first ownership of copyrights in various categories of work.

4. Term of copyright for different categories of works

5. Provision related to assignment of ownership and licensing of copyrights, compulsory in certain circumstance
WHAT COPYRIGHT PROTECTS
Copyright is a right given to or derived from works and it is not a right in novelty only of ideas. It is based in the right of an author, artist or composer to prevent another person from copying his original work, whether it is a book, a tune or a picture, which he created himself.
There is nothing in a notion of copyright to prevent another person from providing him identical results provided it is arrived at through a independent process.

There is no copyright in ideas. Copyright subsides only in the material form to which the ideas are translated in the field literary work, the words chosen by the author to express ideas are peculiar to himself and no two description of the same ideas or facts can be in the same words. Just as no two answers written by two different individuals to the same question can be the same.

The order and the arrangement of each men’s words is as singular as is countenance, it is the form in which the particular idea which is translated that is protected. A person may have a brilliant idea for a story or a picture but if he communicates that idea to a artist or a playwritter then the production which is the result of communication of the idea is the copyright of the person who has clothed the idea in a form and the owner of the idea has no rights in that product. Since there is no copy right in ideas or information it is no infringement of copyright to adopt the idea of an another or to publish information derived from another, provided there is no copying with he language in which those ideas have or that information has been previously embodied.

COVERAGE PROVIDED BY COPYRIGHTS
· Literary, dramatic and musical work. Computer programs/software are covered within the definition of literary work.

· Artistic work

· Cinematographic films, which include sound track and video films.

· Recording on any disc, tape, perforated roll or other device.

TRANSFER OF COPYRIGHTS
The owner of the copyright in an existing work or prospective owner of the copyright in a future work may assign to any person the copyright, either wholly or partially in the following manner.

· For the entire world or for a specific country or territory; or

· For the full term of copyright or part thereof; or

· Relating to all the rights comprising the copyright or only part of such rights.

INFRINGEMENTS OF COPYRIGHTS
Copyright gives the creator of the work the right to reproduce the work, make copies, translate, adapt, sell or give on hire and communicate the work to public. Any of these activities done without the consent of the author or his assignee is considered infringement of the copyright. 
There is a provision of ‘fair use’ in the law, which allows copyrighted work to be used for teaching and research and development. In other words making one photocopy of a book for teaching students may not be considered an infringement, but making many photocopies for commercial purposes would be considered an infringement. 
There is one associated right with copyright, which is known as the ‘moral right’, which cannot be transferred and is not limited by the term. This right is enjoyed by the creator for avoiding obscene representation of his /her works. Following acts are considered infringement of copyrights:-

IN THE CASE OF LITERARY, DRAMATIC OR MUSICAL WORK, NOT BEING A COMPUTER PROGRAM: 
(i) To reproduce the work in any material form including the storing of it in any medium by electronic means;

(ii) To issue copies of the work to the public not being copies already in circulation;
(iii) To perform the work in public, or communicate it to the public;
(iv) To make any cinematography film or sound recording in respect of the work;
(v) To make any translation of the work; to make any adaptation of the work;
(vi) To do, in relation to a translation or an adaptation of the work, any of the acts specified in relation to the work .
IN THE CASE OF COMPUTER PROGRAM:
(i) To do any acts specified in clauses (a);
(ii) To sell or give on hire, or offer for sale or hire any copy of the computer program, regardless of whether such copy has been sold or given on hire on earlier occasions.

IN THE CASE OF AN ARTISTIC WORK:
(i) To reproduce the work in any material form including depiction in three dimensions of a two dimensional work or in two dimensions of a three dimensional work;
(ii) To communicate the work to the public;
(iii) To issue copies of the work to the public not being copies already in circulation;
(iv) To include the work in any cinematography film .
(v) To make any adaptation of the work;
(vi) To do, in relation to a translation or an adaptation of the work, any of the acts specified in relation to the work in sub-clauses (i) to (vi);

 IN THE CASE OF A CINEMATOGRAPHY FILM:
(i) To make a copy of the film including a photograph of. any image forming part hereof;
(ii) To sell or give on hire or offer for sale or hire, any copy of the film, regardless f whether such copy has been sold or given on hire on earlier occasions;

(iii) To communicate the film to the public.
IN THE CASE OF SOUND RECORDING:
(i) To make any other sound recording embodying it; 
(ii) to sell or give on hire or offer for sale or hire, any copy of the ,sound recording, regardless of whether such copy has been sold or given on hire on earlier occasions;
(iii) To communicate the sound recording to the public;
Explanation: - For the purpose of this section, a copy which has been sold once shall be deemed to be a copy already in circulation.

COMPUTER PROGRAM
  A Computer includes any electronic or similar device having information processing capabilities. Computer program means a set of instructions expressed in words, codes, schemes or any other form, including a machine-readable medium, capable of causing a computer to perform a particular task or achieve a particular result. It is now possible to have copyrights both on object code and source code. 
 
Generally, all copyrightable expressions embodied in a computer program, including screen displays, are protectable. However, unlike a computer program, which is a literary work, screen displays are artistic work and cannot therefore be registered in the same application as that covering the computer program. A separate application giving graphic representation of all copyrightable elements of the screen display is necessary. In the case of a program made in the course of author's employment under a contract of service or apprenticeship, the employer shall, in the absence of any agreement to the contrary, be the first owner of the copyright. 
 
 However, works created by third parties on commission do not automatically vest the copyright in the commissioning party. If the third party is an independent contractor, it is essential for the commissioning party to obtain the copyright through a written deed of assignment. It is a common misconception that the copyright automatically belongs to the commissioning party. 
Thus, it is only where the developer is an employee creating the work under a contract of service that the rights belong to the employer.

SPECIAL PROVISIONS FOR COMPUTER PROGRAM
Following tasks will not be considered infringement as they are legally allowed under the Indian laws:-

The doing of any act necessary to obtain information essential for operating inter-operability of an independently created computer program with other programs by a lawful possessor of a computer program provided that such information is not otherwise readily available;

(i) The observation, study or test of functioning of the computer program in order to determine the ideas and principles which underline any elements of the program while performing such acts necessary for the functions for which the computer program was supplied;

(ii) The making of copies or adaptation of the computer program from a personally legally obtained copy for non-commercial personal use.

One of the important requirements of copyright is that the work / expression should be fixed in a tangible medium for copyright protection.                                                                                         Protection attaches automatically to an eligible work of authorship, the moment the work is sufficiently fixed. A work is fixed when it is sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than a transitory duration. 
A work may be fixed in words, numbers, notes, sounds, pictures, or any other graphic or symbolic indicia; may be embodied in a physical object in written, printed, photographic, sculptural, punched, magnetic, or any other stable form; and may be capable of perception either directly or by means of any machine or device now known or later developed. 
 
Basically, the fixation of a work should allow perceiving, reproducing, or communicating the work either directly or thorough some machine. For instance, floppy disks, compact discs (CDs), CD-ROMs, optical disks, compact discs-interactive (CD-Is), digital tape, and other digital storage devices are all stable forms in which works may be fixed and from which works may be perceived, reproduced or communicated by means of a machine or device. 
 
A simultaneous fixation (or any other fixation) meets the requirements if its embodiment in a copy or phonogram record is "sufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for a period of more than transitory duration.

 
Works are not sufficiently fixed if they are "purely evanescent or transient" in nature, "such as those projected briefly on a screen, shown electronically on a television or cathode ray tube, or captured momentarily in the 'memory' of a computer." Electronic network transmissions from one computer to another, such as e-mail, may only reside on each computer in RAM (random access memory), but that has been found to be sufficient fixation.
THE PROCEDURE FOR REGISTRATION OF A WORK UNDER THE COPYRIGHT ACT, 1957 

 
Copyright comes into existence as soon as a work is created and no formality is required to be completed for acquiring copyright. However, facilities exist for having the work registered in the Register of Copyrights maintained in the Copyright Office of the Department of Education. 

The entries made in the Register of Copyrights serve as prima-facie evidence in the court of law. The Copyright Office has been set up to provide registration facilities to all types of works and is headed by a Registrar of Copyrights and is located at B.2/W.3, C.R. Barracks, Kasturba Gandhi Marg, New Delhi- 110 003, Tel:338 4387.

REGISTRATION OF COPYRIGHT

Register of Copyright:-Copyright register is kept in the copyright office. In which the names or titles of works and the name and addresses of authors, publishers and owner of copyright and such other particulars are entered as may be prescribe.
Entries in register of copy right- The author or publisher of, or the owner of or other person interested in the copyright in, any work may make an application in the prescribed form accompanied by the prescribed fee to the Registrar of Copyrights for entering particulars of the work in the Register of Copyrights

Indexes -There shall be also kept at the Copyright Office such indexes of the Register of Copyrights as may be prescribed.
Forms and inspection of  register -The Register of Copyrights and indexes thereof kept under this Act shall at all reasonable times be open to inspection, and any person shall be entitled to take copies of, or make extracts from, such register or indexes on payment of such fee and subject to such conditions as may be prescribed. 
Register of Copyrights to be prima facie evidence of particulars entered therein -The Register of Copyrights shall be prima facie evidence of the particulars entered therein and documents purporting to be copies of any entries therein, or extracts there from certified by the Registrar of Copyrights and sealed with the seal of the Copyright Office shall be admissible in evidence in all courts without further proof or production of the original.
Correction of entries in the Register of Copyrights -The Registrar of Copyrights may, in the prescribed cases and subject to the prescribed conditions, amend or alter the Register of Copyrights by- 

(a) Correcting any error in any name, address or particulars; or 

(b) Correcting any other error which may have arisen therein by accidental slip or 
      omission.
Rectification of Register by Copyright Board.-The Copyright Board, on application of the Registrar of Copyrights or of any person aggrieved, shall order the rectification of the Register of Copyrights by- 

(a) the making of any entry wrongly omitted to be made in the register, or 

(b) the expunging of any entry wrongly made in, or remaining on, the register, or 

(c) the correction of any error or defect in the register.
Entries in the Register of Copyrights,etc, to be published- Every entry made in the Register of Copyrights or the particulars of any work entered, the correction of every entry made in such register, and every rectification ordered, shall be published by the Registrar of Copyrights in the Official Gazette or in such other manner as he may deem fit.
COPYRIGHT OFFICE AND COPYRIGHT BOARD
Copyright Office:
To administer the provisions of copyright act, the copyright has been established under the control of the registrar of copyrights who shall act under the superintendents and direction of the central government. They shall be seal for the copyrights office. Central government shall appoint registrar of copyrights and may appoint one or more deputy registrars of copyrights under the superintendents and direction of the registrar of copyrights and the registrar of copyrights shall include a reference to the deputy registrar of copyrights when so discharging any such functions.

Copyright Board:
The central government shall constitute a board to be called the copyright board for the discharge of certain judicial functions which shall consist of a chairman and not less than 2 or more than 14 other members. They shall hold office for such period and on such terms as may be prescribed. The chairman of a copyright board shall be a person who is or has been a judge of high court or is qualified for appointment for the judge of high court.

Functions of Copyright Board: 
(i) To decide whether a work has been published or as to the date on which the work was published for the purpose of determining the term of copyright.

(ii) To decide whether the term of copyright for any work is shorter in any other country than under the act.

(iii) To settle disputes arising in respect of assignment of copyright under the section.

(iv) To grant compulsory licenses in respect of Indian works withheld from public.

(v) To grant compulsory licenses to publish unpublished works.
TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (TRIPS) 

The intellectual property rights are private rights, but there is need for a multilateral framework of principles, rules and disciplines dealing with the intellectual property rights. The Agreement of WTO are subject to the common dispute settlement system, hence efforts to bring intellectual property under WTO are made as Trade-related Aspects of Intellectual Property Rights (TRIPS).
The WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), negotiated during the Uruguay Round, introduced intellectual property rules for the first time into the multilateral trading system. The Agreement, while recognizing that intellectual property rights (IPRs) are private rights, establishes minimum standards of protection that each government has to give to the intellectual property right in each of the WTO Member countries. The Member countries are, however, free to provide higher standards of intellectual property rights protection. 
The Paris Convention (1967) for Industrial Patents and the Berne Convention (1971) for Copyrights are the starting points of the TRIPS. Members are expected to comply with these standards. Similarly the obligations under the Rome Convention (1961) and the IPIC Treaty (1989) are also protected under TRIPS
The TRIPS Agreement is, by its coverage, the most comprehensive international instrument on IPRs, dealing with all types of IPRs, with the sole exception of breeders’ rights. IPRs covered under the TRIPS agreement are: 

(a) Copyrights and related rights; 
(b) Trade marks; 
(c) Geographical Indications; 
(d) Industrial Designs; 
(e) Patents; 
(f) Layout designs of integrated circuits; and 
(g) Protection of undisclosed information (trade secrets). 
NEED FOR TRIPS:
To achieve the reduction of distortions and impediments to international trade, the member countries of the WTO recognized the following:
1. There is the need to promote effective and adequate protection of Intellectual Property Rights.

2. There is the need for new rules and disciplines concerning the Intellectual Property Rights.
3. There is the need to provide adequate standards and principles, scope and use of Trade Related Intellectual Property Rights.
4. There is the need to provide effective and appropriate means for the enforcement of trade related aspects of Intellectual Property Rights and settlements of dispute between governments regarding them.
5. There is the need for the maximum flexibility in domestic implementation of laws and regulations in the least developed countries.
6. There is the need to establish a mutually supportive relationship between the WTO and the World Intellectual Property Organization (WIPO) as well as other relevant international organizations.
To fulfill the above needs, the member countries of the WTO accepted the TRIPS Agreement.
           The TRIPS agreement is based on the basic principles of the other WTO Agreements, like non-discrimination clauses - National Treatment and Most Favoured Nation Treatment, and are intended to promote “technological innovation” and “transfer and dissemination” of technology It also recognizes the special needs of the least-developed country Members in respect of providing maximum flexibility in the domestic implementation of laws and regulations. 
Part V of the TRIPS Agreement provides an institutionalized, multilateral means for the prevention of disputes relating to IPRs and settlement thereof. It is aimed at preventing unilateral actions. 
Copyrights in the TRIPS Agreement:
• 
Protection of works covered by Berne Convention. 

• 
Protection of computer programs as literary works and of compilations of data.  

• 
Recognition of rental rights, at least for phonograms, computer programs, and for cinematographic works. 
•
Recognition of a 50 years’ minimum term for works owned by juridical persons, and for performers and phonogram producers. 

• 
Exceptions to exclusive rights must be limited to special cases, which do not conflict with a normal exploitation of the work and do not unreasonably prejudice the legitimate interests of the rights-holder. 
•
 Recognition of rights of performers, producers, of phonograms and broadcasting organizations. 
GENERAL PROVISIONS AND BASIC PRINCIPLES

Obligation of Members
1. Members (that is member countries of the WTO) shall give effect to the provisions of the TRIPS Agreement. Members may, but shall not be obliged to, implement in their law more extensive protection does not contravene the provisions of this agreement. Members shall be free to determine the appropriate method of implementing the provisions of this agreement within their own legal system and practice.
2. For the purpose of TRIPS agreement, the term ‘Intellectual Property’ refers to all categories of Intellectual Property that are the subject of section 1 through 7 of part –II i.e. (1)Copyright and related rights (2) Trademarks (3) geographical Indications (4) Industrial Designs (5) Patents (6) Layout Designs of integrated circuits and (7) Protection of undisclosed information

3. Members shall accord the treatment provided for in this agreement to the nationals of other members. In respect of the relevant Intellectual Property Rights, the nationals of other members shall be understood as those natural or legal persons that would meet the criteria for eligibility for protection provided ion the Paris Convention (1967), the Berne Convention (1971), The Rome Convention (1961) and the treaty on Intellectual Property in respect of integrated circuits (1989), were all members of the WTO members of those conventions. Any member availing itself the possibilities provided in paragraph 3 of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall make a notification as foreseen in those provisions to the council for trade Related Aspects of Intellectual Property rights. 

Objectives of TRIPS:

     
 The protection and enforcement of Intellectual Property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conducive to social and economic welfare, and to a balance of rights and obligations. 
THE BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS

History

           Copyright protection on the international level began by about the middle of the nineteenth century on the basis of bilateral treaties. A number of such treaties providing for mutual recognition of rights were concluded but they were neither comprehensive enough nor of a uniform pattern.
         The need for a uniform system led to the formulation and adoption on September 9, 1886, of the Berne Convention for the Protection of Literary and Artistic Works. The Berne Convention is the oldest international treaty in the field of copyright. It is open to all States. Instruments of accession or ratification are deposited with the Director General of the World Intellectual Property Organization (WIPO).

The Berne Convention has been revised several times in order to improve the international system of protection which the Convention provides. Changes have been effected in order to cope with the challenges of accelerating development of technologies in the field of utilization of authors’ works, in order to recognize new rights as also to allow for appropriate revisions of established ones. The first major revision took place in Berlin in 1908, and this was followed by the revisions in Rome in 1928, in Brussels in 1948, in Stockholm in 1967 and in Paris in 1971.
   
       The purpose of the Stockholm revision was to provide for rapid technological developments as well as the needs of newly independent developing countries, and to introduce administrative and structural changes. As for the preferential provisions for developing countries worked out in Stockholm, these were further taken up at the Paris Revision Conference in 1971, where new compromises were worked out.
   
        The aim of the Berne Convention, as indicated in its preamble, is “to protect, in as effective and uniform a manner as possible, the rights of authors in their literary and artistic works.” Article 1 lays down that the countries to which the Convention applies constitute a Union for the protection of the rights of authors in their literary and artistic works.

Principal Provisions

Basic Principle

The Convention rests on three basic principles. Firstly, there is the principle of “national treatment”, according to which works originating in one of the member States are to be given the same protection in each of the member States as these grant to works of their own nationals. Secondly, there is automatic protection, according to which such national treatment is not dependent on any formality; in other words protection is granted automatically and is not subject to the formality of registration, deposit or the like. Thirdly, there is independence of protection, according to which enjoyment and exercise of the rights granted is independent of the existence of protection in the country of origin of the work.

THE LATEST (PARIS) ACT OF THE CONVENTION:

 
The Berne Convention was developed initially according to the standards and requirements of the industrialized countries in Europe. Particularly in the wake of the Second World War, when the political map of the world changed considerably, the Berne Convention also had to face new   problems of development. Various newly independent countries had to consider the question of possible accession to the international system of copyright protection as contained in the Convention. They were free to join or not to join it or, where they were already members by virtue of a past colonial or similar status, to withdraw from the Convention. While it was almost universally recognized that authors and other creators should be afforded the necessary protection for their intellectual creations, there was also a consciousness that the newly independent developing countries had genuine problems in gaining greater and easier access to works protected by copyright, particularly for their technological and educational needs, from the developed countries. Meanwhile, the advance of technology made more attractive the extension of the geographical scope of the international conventions and multilateral agreements to an increasingly larger number of countries. Deliberations at the more recent revision conferences were therefore directed to adapting the systems of international protection of literary and artistic works to the needs of these newly independent countries.
The question of incorporating into the Convention special provisions for the developing countries was initially mooted at an African Copyright Meeting in Brazzaville in 1963. This matter was pursued at the Conference called in Stockholm in 1967 for revision of the Berne Convention, where a “protocol regarding developing countries” known as the Stockholm Protocol was added to the Convention.
 
However, it soon became clear that the solution (the Stockholm Protocol) proposed was unlikely to gain much acceptance among Union countries, particularly those whose works were likely to be made use of under the provisions of the Protocol.
 The Revision Conference convened in Paris in 1971 was predominantly concerned with finding solutions in order to support the universal effect of the Convention and to establish an appropriate basis for its operation, particularly in relation to developing countries. The question was asked whether it was fair and workable to ask the developing countries to take on obligations under the Convention that were agreed upon by developed countries, without taking into consideration the special circumstances of the former. There was certainly a challenge then posed to international copyright itself and this was, in a manner, sorted out through the give-and-take that culminated in the special provisions concerning developing countries that were incorporated in an Appendix, which now forms an integral part of the Convention.
The Appendix to the Paris (1971) Act of the Berne Convention provides for special faculties open to developing countries concerning translation and reproduction of works of foreign origin. The Appendix augments the Convention’s existing exceptions to the author’s exclusive rights, including those of reproduction and translation and the ten-year rule.
  
According to this Appendix, countries which are regarded as developing countries in conformity with the established practice of the General Assembly of the United Nations may, under certain conditions, depart from the minimum standards of protection provided for in the Convention. This exceptional regime concerns two rights,the right of translation and the right of reproduction. 

THE WORLD INTELLECTUAL PROPERTY ORGANISATION (WIPO) CONVENTION

The World Intellectual Property Organisation (WIPO) is an organ of the United Nations. Before its establishment, there are many organizations established under certain individual organizations like the Assembly of the Paris union, the Executive Committee and International Bureau of Berne Convention. These two are united in an organization called Bureau International reunis pour la protection de la propriete intellectuelle known as BIRPI. The WIPO deals with intellectual property rights regime globally. The convention establishing the WIPO was signed at Stockholm on July 14, 1967. The WIPO has its Head Quarter in Geneva, Switzerland.

Objects of WIPO:
The WIPO has the following objectives:

1. To promote the protection of intellectual property throughout the world through cooperation among the states and, where appropriate in collaboration with any international organization; and 

2. to ensure administrative co-operation among the Unions.
Functions of the WIPO:
The WIPO, through its appropriate organs has the following functions:

1. To promote the development of measures designed to facilitate the efficient 
         protection of Intellectual Property Rights throughout the world to harmonise the 
         national legislation in this field;

2. To perform the administrative tasks of the Paris union, the Special Unions
         established in relation with that union, and the Berne Union;

3. To encourage the conclusion of international agreements designed to promote the 
         protection of intellectual property;

4. To offer its cooperation to states requesting legal-technical assistance in the field 
         of  intellectual property;

5. To assemble the and disseminate information concerning the protection of
          intellectual property, carry out and promote studies in this field, and publish the
          results of such studies; and

6. To maintain services facilitating the International Protection of Intellectual
         Property and wherever appropriate, provide for registration in this field and the 
         publication of the data concerning the registrations etc.(Art. 4)

Membership of WIPO:
The membership of WIPO is open to any state which is a member of any of the Unions. Even if it is not a member of a Union, a nation can join WIPO if it is a member of the United Nations or other specialized agencies, or if it is invited by the General Assembly. Even the members of the International Atomic Energy agency, and parties to the statute of the International court of Justice are also entitled to the WIPO membership. 

Organs of WIPO:
The WIPO has the following organs:

1. General Assembly:

General Assembly consists of the States party to the Convention establishing WIPO which are the members of the Unions.

2. Conference:

Conference consists of the States party to the convention, whether or not they are members of any of the Unions.

3. Coordination Committee:

Coordination Committee consists of the States party to the convention which are members of the Executive Committee of the Paris Union, or of the Berne Union or both; and

4. International Bureau:

International Bureau is the secretariat of the WIPO. It shall be directed by the Director-General, assisted by two or more Deputy Directors-General, assisted by two or more Deputy Directors-general. The Director-General is the Chief Executive of the WIPO and he is appointed for a fixed term which is not less than 6 years. The Director-General represents the organization, reports to and conforms to the instructions of the General Assembly as to the internal and external affairs of WIPO.

5. World Wide Academy:

Apart from these four, the WIPO has established recently a world wide Academy for dissemination of intellectual property rights related to information and knowledge throughout the world.

AGREEMENT BETWEEN THE WIPO AND THE WTO:

          The Agreement between the WIPO and the WTO was concluded in Geneva on December 22, 1995 and entered into force on January 1, 1996. The object of this Agreement is to establish a relationship conducive for cooperation. The Agreement between the WIPO and the WTO provides for:
1. Accessibility of laws and Regulations in the WIPO Collection by WTO members       and their Nationals;

2. Accessibility of the computerized database to WTO members and their nationals, and

3. Accessibility of laws and regulations in the WIPO collection by WTO Secretariat and the Council for TRIPS etc.
THE WIPO COPYRIGHT TREATY (WCT)

Introduction

The Berne Convention for the Protection of Literary and Artistic Works, after its adoption in 1886, was revised quite regularly, approximately every 20 years, until revisions which took place in Stockholm in 1967 and in Paris in 1971. The revision conferences were convened, in general, in order to find responses to new technological developments, such as sound recording technology, photography, radio, cinematography and television.
In the 1970s and 1980s, a number of important new technological developments took place — reprography, video technology, compact cassette systems facilitating “home taping,” satellite broadcasting, cable television, the increase of the importance of computer programs, computer storage of works and electronic databases, etc.
 
For a while, the international copyright community followed the strategy of “guided development” by study and discussion, rather than trying to establish new international norms. The recommendations, guiding principles and model provisions worked out by the various WIPO bodies (in the beginning, sometimes in cooperation with UNESCO) offered guidance to governments on how to respond to the challenges of new technologies. Those recommendations, guiding principles and model provisions were based, in general, on interpretation of existing international norms, particularly the Berne Convention (for example, concerning computer programs, databases, “home taping,” satellite broadcasting and cable television). But they also included some new standards (for example, concerning distribution and rental of copies). The guidance thus offered in the “guided development” period had an important impact on national legislation, contributing to the development of copyright all over the world. At the end of the 1980s, however, it was recognized that guidance would not suffice any longer.
The preparation of new, binding international norms began in two forums — within GATT, in the framework of the Uruguay Round negotiations, and at WIPO, first, in one committee of experts and later, in two parallel committees of experts.
 
After the adoption of the TRIPS Agreement under the auspices of GATT, the preparatory work of new copyright and related rights norms in the WIPO committees was intensified to deal with problems not addressed by the TRIPS Agreement. To this end, in 1996 the WIPO Diplomatic Conference on Certain Copyright and Related Rights Questions adopted two treaties, the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT).
Legal Nature of WCT 

The first sentence of Article 1(1) of the WCT provides that “This Treaty is a special agreement within the meaning of Article 20 of the Berne Convention for the Protection of Literary and Artistic Works, as regards Contracting Parties that are countries of the Union established by that Convention.” Article 20 of the Berne Convention contains the following provision: “The Governments of the countries of the Union reserve the right to enter into special agreements among themselves, in so far as such agreements grant to authors more extensive rights than those granted by the Convention, or contain other provisions not contrary to this Convention.” Thus, the above-quoted provision of Article 1(1) of the WCT makes clear that no interpretation of the WCT is acceptable which may result in any lowering of the level of protection granted by the Berne Convention.
SPECIALCONVENTIONS IN THE FIELD OF RELATED RIGHTS: THE INTERNATIONALCONVENTION FOR THE PROTECTION OF PERFORMERS, PRODUCERS OF  PHONOGRAMS AND BROADCASTING ORGANISATIONS (“THE ROME CONVENTION”)

 
Several international conventions on related rights are administered by WIPO. The following sections will describe the important aspects of the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations, generally referred to as “the Rome Convention.” Other treaties in the field of related rights will be dealt with in the following sections.

Introduction

Related rights are primarily an offshoot of technological development. At the national level, it was first the phonogram industry that looked for protection against unauthorized duplication of sound recordings of musical performances. At the international level, it was likewise the development of the phonogram industry that promoted the establishment of special protection for the so-called related rights.
 As in the case of some national laws, the first proposals aiming at the protection of producers of phonograms and performers at the international level were also based on copyright protection. The rights involved were discussed by the Berne Union for the Protection of Literary and Artistic Works at its Diplomatic Conference in Rome in 1928, where it was proposed that “when a musical work has been adapted to a mechanical instrument by the contribution of performing artists these latter should also benefit from the protection granted to that adaptation.” Corresponding to this approach, a resolution was passed asking governments to consider the possibility of adopting measures to safeguard the interests of performers.
 
Later on, in 1934, CISAC, the International Confederation of Societies of Authors and Composers, signed an agreement in Stresa with the International Federation of the Gramophone Industry according to which during the forthcoming revision of the Berne Convention (i) the protection of phonograms against unauthorized duplication and (ii) the right of producers of phonograms to equitable remuneration for communication to the public of their phonograms by broadcasting or cinematography should be proposed by means of an annex to be added to the Berne Convention. On the other hand, the International Labour Organization (ILO) had maintained since 1926 a continuing interest in the protection of performers and the problem was considered at a meeting in Samaden, Switzerland, in 1939. Drafts were prepared in cooperation with the Bureau of the Berne Union but all progress was stopped for several years by the outbreak of World War II.
 
After the war, different committees of experts prepared drafts of conventions which also included protection of the interests of broadcasting organizations — the so-called Rome Draft (1951), a draft produced under the sponsorship of the International Labour Organization (1957) and the Monaco Draft (1957) prepared by experts convened by the International Bureau of the Berne Union and by Unesco. Finally, in 1960, a committee of experts convened jointly by WIPO, Unesco and the International Labour Organization met at The Hague and drew up the draft convention. This served as a basis for the deliberations in Rome, where a Diplomatic Conference agreed on the final text of the International Convention for the Protection of Performers, Producers of Phonograms and Broadcasting Organizations, the Rome Convention of October 26, 1961.

Relation between the Protection of Related Rights and Copyright

Considering that the use of literary and artistic works was usually implicit in the work of performers, recorders and broadcasters, the Diplomatic Conference at Rome established a link with copyright protection. The first article of the Rome Convention provides that the protection granted under the Convention shall leave intact and shall in no way affect the protection of copyright in literary and artistic works. Under the text of Article 1 it is clear that whenever, by virtue of the copyright law, the authorization of the author is necessary for the use of his work, the need for this authorization is not affected by the Rome Convention.
        
The majority of the Conference at Rome decided to go even further. They considered the possibility that the performers, producers of phonograms and broadcasting organizations of a country would enjoy international protection even when the literary and artistic works they used might be denied protection in that country because it was not party to at least one of the major international copyright conventions. The Rome Convention therefore provides that in order to become a party to the Convention a State must not only be a member of the United Nations, but also a member of the Berne Union or party to the Universal Copyright Convention .Accordingly, a Contracting State ceases to be a party to the Rome Convention as from the time at which it is no longer party either to the Berne or to the Universal Copyright Convention. Because of this link with the copyright conventions, the Rome Convention is sometimes referred to as a “closed” convention from the point of view of the circle of States that may adhere to it.

Appeals 

An appeal will lie against a decision of Registrar of Copyright, the Copyright Board, the Magistrate in a criminal proceeding and judges in infringement suits. An appeal against the decision against copyright board (other than that against the order of registrar) within 3 months will lie to the High Court. (sec 72). The High Court may make rules consistent with this act as to the procedure to be followed in respect of appeals made to it.Order to copy right board regarding sufficiency of copies published  to constitute publication and term of copyright in other countries appealable .

Penalties:

Penalty for making false entries in register, etc. for producing or tendering false entries

Any person who,-

(a) Makes or causes to be made a false entry in the register of copyrights kept under     this Act; or
(b) Makes or causes to be made a writing falsely purporting to be a copy of any entry in such register; or

(c) Produces or tenders or causes to be produced or tendered as evidence any such entry or writing, knowing the same to be false,shall be punishable with imprisonment which may extend to one year, or with fine, or with both.
Penalty for making false statements for the purpose of deceiving or influencing any authority or officer

Any person who,-

· with a view to deceiving any authority or officer in the execution of the provisions of this Act, or
· with a view to procuring or influencing the doing or omission of anything in     relation to this Act or any matter there under,makes a false statement or representation knowing the same to be false, shall be punishable with imprisonment which may extend to one year, or with fine, or with both.

Offences by companies

(1) Where any offence under this Act has been committed by a company, every person who at the time the offence was committed was in charge of, and was responsible to the company for, the conduct of the business of the company, as well as the company shall be deemed to be guilty of such offence and shall be liable to be proceeded against and punished accordingly:

 
 Provided that nothing contained in this sub-section shall render any person liable to any punishment, if he proves that the offence was committed without his knowledge or that he exercised all due diligence to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where an offence under this Act has been committed by a company, and it is proved that the offence was committed with the consent or connivance of, or is attributable to any negligence on the part of, any director, manager, secretary or other officer of the company, such director, manager, secretary or other officer shall also be deemed to be guilty of that offence and shall be liable to be proceeded against and punished accordingly.

Explanation : For the purposes of this section-

· "company" means any body corporate and includes a firm or other association of persons; and
· "director" in relation to a firm means a partner in the firm.

AMENDMENTS

The Copyright (Amendment) Act 1983
The Copyright (Amendment) Act 1983 The Copyright (Amendment) Act 1983 made a number of amendments to the Act of 1957. The object of these amendments has been stated as follows:
 
“India is a member of the Berne Convention and the Universal Copyright Convention. The Copyright Act 1957 confirms to these two conventions. Both these conventions were revised at Paris 1971 enabling developing countries to grant compulsory licenses  for translation and reproduction of works of foreign origin required for purposes of teaching ,scholarship or research or for purposes of systematic instructional activities .if these rights could not be obtained on freely negotiated terms under conditions enabling their publication or ensuring their availability at prices reasonable in their context .The amendments were affected with a view to avail of these benefits. Provision is also made for publication of unpublished works where the author is either dead or unknown or the owners of the copyright cannot be traced. Further the Copyright Board has been empowered to decide disputes arising out of such assignments which may extend to permitting the author to withdraw from the assignment broadcasting authorities are now permitted to translate foreign works for broadcasting for the purpose of systematic instructional activities. Provisions have also been made for copyright in lectures, addresses etc. delivered in public and for the publication of the entries made in the Copyright register.”

Summary of amendments affected 

1. The words radio diffusion has been substituted by the word “broadcast”.

2. Words “broadcast”, “communication to the public” and “Indian Work” defined.
“Broadcast” means any communication to the public;-
· By any means of wireless diffusion, whether in any one or more of the forms of signs, sounds or visual images, or

· By wire and includes a re-broadcast.

“Communication to the public” means making any work available for being seen or heard or otherwise enjoyed by the public directly or by any means of display or diffusion other than by issuing copies of such work regardless of whether any member of the public actually sees, hears or otherwise enjoys the work so made available. 

“Indian work” means a literary, dramatic or musical work-

· The author of which is a citizen of India or

· Which is first published in India or

· The author of which, in the case of an unpublished work is, at the time of making of the work, a citizen of India.

“Literary work” includes computer programmes, tables and compilations including computer database. 

Ownership of Copyright in lectures delivered in public defined
In case of any address or speech delivered in public, the person who has delivered such address or speech or if such person has delivered such address or speech on behalf of any other person, such other person shall be the first owner of the copyright, therein not withstanding that the person who delivers such address or speech, or as the case may be, the person on whose behalf the such address or speech is delivered, is employed by another who arranges such address or speech or on whose behalf or premise such address or speech is delivered.

3. Ownership of works made or published by or under the direction or control of any public undertakings defined 

In case of a work made or first published by or under the direction or control of any public undertaking, such public undertaking shall, in the absence of an agreement to the contrary, be the first owner of the copyright therein. 

1. Term of copyright in works of public undertaking- 60 yrs

2. License to publish unpublished Indian works where in the case of an Indian work, the author is dead or unknown or cannot be traced, or the owner of the copyright in such work cannot be found, any person may apply to the Copyright Board for a license to publish such work or a translation thereof in any language. 

3. License to produce and publish translations of literary or dramatic work

a. Any person may apply to the Copyright Board for a license to produce and publish a translation of a literary or dramatic work in any language after a period of seven year form the first publication of the work.

b. Any person may apply to the Copyright Board for a license to produce and publish a translation, in printed or analogous forms of reproduction, of a literary or dramatic work, other than any Indian work, in any language in general use in India after a period of 3 years form the publication of such work, if such translation is required of for the purpose of teaching, scholarship or research.

c. Provided that such translations are in a language not in general use in any developed country, such application may be made after a period of 1 year from such publication.

4. License to reproduce and publish literary, scientific or artistic work for certain purposes 

Where after the expiration of the relevant period from the date of the first publication of an edition of a literary, scientific or artistic work-

Any person may apply to the Copyright board for a license to reproduce and publish such work in printed or analogous forms of reproduction at the price at which such edition is sold or at a lower price for the purpose of systematic instructional activities. 

5. Termination of license issued 

If at any time after the granting of a license to produce and publish the translation of a work in any language, the owner of the copyright in the work or nay person authorized by him publishes a translation of such work in the same language and which is substantially the same in content at a price reasonably related to the price normally charged in India for the translation of work of the same standard on the same or similar subject, the license so granted shall be terminated. 

The following acts shall not constitute an infringement of copyright, namely;-

· A fair dealing with a literary, dramatic, musical, artistic work not being a computer programme for the purpose of-

i. Private use, including research,

ii. Criticism or review, whether of that work or of any other work;

· A fair dealing with literary, dramatic, musical or artistic work for the purpose of reporting current events-

i. In a newspaper, magazine or similar periodical, or 

ii. By broadcasting or in a cinematography film or by means of photographs. 

· The reproduction of a literary, dramatic, musical or artistic work-

a. By a teacher or a pupil in the course of instruction or

b. As part of the questions to be answered in an exam or

c. In answers to such questions.

The Copyright (Amendment) Act 1983 came into force on 9th August

The Copyright (Amendment) Act 1984

This Act introduced certain important amendment the object of which is mainly to discourage and prevent the widespread piracy prevailing in Video films and records. The following are the main provisions:

· Video films are henceforth deemed to be work produced by a process analogous  to cinematography 

· A definition of duplicating  equipment introduced 

· Computer programmes defined and considered as a literary work

· Import of infringing copy of cinematographic film or record for private and          domestic use of the importer, formerly allowed, now considered infringement. But import of two infringing copies of other works formerly allowed ,retained 

· Certain particulars to be displayed on any published record or published video   film 

· No person shall publish a sound recording in respect of any work unless the
        following particulars are displayed on the sound recording and on any container 
       thereof, namely-

· The name and address of the person who has made the sound recording 

· The name and address of the owner of the copyright in such work, or

· The year of its first publication

1. The punishment for committing the offence of infringement of copyright substantially enhanced. The term of imprisonment under the amended provision varies from six months to three years and the fine from fifty thousand rupees to two lakh rupees. When the offence is repeated by the same person punishment for the subsequent commission are further enhanced.  Provided that where the infringement has not been made for the gain in the course of trade or business the court may for adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than 6 months or a fine less than Rs.50, 000.

2. Or a person being convicted of infringement of copyright for the 2nd time or every subsequent time, shall be punishable by imprisonment not less than 1 year but could exceed to 3 years and fine more than 1 lakh and less than 2 lakhs.

Provided that where the infringement has not been made for the gain in the course of trade or business the court may for adequate and special reasons to be mentioned in the judgment, impose a sentence of imprisonment for a term of less than 1 year or a fine less than 1 lakh.

1. Police officers are given powers to seize without warrant copies of a work and instruments used for making infringing copies of the work, wherever found , if the officer is satisfied that an infringement of  copyright has been committed or likely to be committed

2. Publication of a record or a video film which does not display the particulars required is made and offense punishable with imprisonment and fine.

3. Infringement and copyright has been made an economic offence under the Economic Offences (Inapplicability of limitation) Act 1974

The Copyright (Amendment) Act 1984 came into force with effect from 8th October 1984

The Copyright (Amendment) Act 1994

The Copyright (Amendment) Act 1994 has effected many major amendments in the Copyright Act 1957 .The main charges affected are:

1. Introduction of special rights to performers  

i. Where any performer appears or engages in any performance , he shall have a special right to be known as the “performers right” in relation to such performance 

ii. The performers right shall subsist until fifty years from the beginning of the calendar year next  following the year in which the performance is made 

iii. During the continuance of a performers right in relation to any performance any person who without the consent of the performer ,does any of the following acts in respect of the performance or any substantial part  thereof namely : -

a. makes a sound recording or visual recording of the performance or

b. reproduces a sound recording or visual recording of  the performance, which sound recording or visual recording was –

· made without the performers consent  ; or

· made for purposes different from those for which the performer gave his    consent ; or     
c. Broadcasts the performance except where the broadcast is made from a sound recording or visual recording  or is a rebroadcast by the same broadcasting organization of an earlier broadcast which did not infringe the performers right ; or
d. Communicates the performance to the public otherwise than by broadcast except where such communication to the public is made from a sound recording or a visual recording or a broadcast.
2. Broadcasting rights

i. Every broadcaster shall have a special right known as the ‘broadcast reproduction rights’ in respect of its broadcasts.

ii. The broadcast reproduction right shall subsist until twenty-five years from the           beginning of the calendar year following the year in which the broadcast is made.

iii. During the continuance of a broadcast reproduction right in relation to any          broadcast, any person who without the license of the owner of the right does any of the following acts of the broadcast or any substantial part thereof-

· Re-broadcasts the broadcast or

· Causes the broadcast to be heard or seen by the public on payment of any charges or

· Makes any sound recording or visual recording of the broadcast or

· Makes any reproduction of such sound recording or visual recording where such initial recording was done without license or where it was licensed for any purpose not envisaged by such license or

· Sells or hires to the public, or offers for such sale or hire any such sound recording or visual recording referred to above

· Shall be deemed to have infringed the broadcast reproduction right.  

iv. Original creator of painting etc. to share in the resale price of  the originals in circumstances 
In the case of resale for a price exceeding Rs.10, 000, of the original copy of a painting, sculpture or drawing or of the original manuscript of a literary or dramatic work or musical work, the author of such work if he was the 1st owner of rights or his legal heirs shall notwithstanding any assignment of copyright in such work, have a right to share in the resale price of such original copy or manuscript in accordance with the provisions of this section. 
 The Copyright (Amendment) Act 1999

The Copyright Amendment Act, 1999 and the amendments that have been made are intended to streamline the law relating to copyright of computer software which prior to the Act of 1999 was merely included in the definition of "literary work". The amendments brought by the Act of 1999 first define "computer" to include any electronic or similar device having information processing capabilities. It defines "computer programme" as a set of instructions expressed in words codes, schemes or in any other form, including a machine-readable medium, capable of causing a computer to perform a particular task or achieve a particular result. 

In the case of a computer programme copyright means to do or authorize the doing of any of the following acts- 

1. Reproducing the work in any material form including the storing of it in any medium by electronic means; 

2. Issuing copies of the work to the public not being copies already in circulation; and 

3. Selling or giving on commercial rental a copy of the work and because "literary work" as defined includes computer programme, tables and compilations and computer data bases, copyright in a computer programme subsists for the life time of the author and sixty years. 
A computer programme is infringed when any person without license granted by the owner of the copyright does anything the exclusive right of doing which is vested in the owner. 

However a computer programme is not infringed by the making of copies or adaptation of a computer programme by lawful possessor of a copy from such copy in order to utilize the computer programme for the purpose for which it was supplied or to make back up copies purely as a temporary protection against loss, destruction or damage only to utilize the computer programme for the purpose for which it was supplied. 

By the same token it will not be infringement 

· To do any act necessary to obtain information essential for operating inter-operability of an independently created computer programme with other programmes by a lawful possessor of a computer programme provided that such information is not otherwise readily available; 

· To observe, study or test the functioning of the computer programme in order to determine the ideas and principles which underline any elements of the programme while performing such acts necessary for the functions for which the computer programme was supplied; and 

· Making copies or adaptation of the computer programme from a personally legally obtained copy for non-commercial personal use; 

· Reproduction of a computer programme for the purpose of a judicial proceeding. 

The principles propounded in the Act leave many grey areas. As it well-know copyright lies in the expression of an idea and not in the idea itself. On general principles it is now established at least in American jurisprudence that copyright protection covers both a programmes source and object codes. The language of the Act also clearly propounds that exact copying of a computer code infringes the programmer's copyright in the Code. The question that remains unanswered by the Act whether is a person, without infringing copyright, may copy the underlying structure, sequence or organisation of the programme.


Sahara Entertainment Television

V/S

Author Barbara Taylor Bradford
Barbara’s stand:
(i) Scriptwriter Sachin Bhowmik' adaptated her novel “A Woman of Substance” for the serial “Karishma — The Miracle of Destiny”

(ii) Producer of Sahara Entertainment's mega-serial ‘Karishma — The Miracle of Destiny ', Akashdeep Sabir, had admitted in an interview that plots and characters were lifted from her novel 'Woman of Substance'.
(iii) So the serial must be stopped from airing and appropriate action must be taken against the makers.
Sahara’s stand:

(i) The Storywriter and other directors denied ever reading the book.

(ii) The interview shows by its internal evidence that Akashdeep Sabir had not read the book himself.

(iii) Sahara has spent over a hundred crore and taken eleven crore from advertisers. If the injunction continues on this scanty material they would suffer irreparable loss.

(iv) Bradford's not informing the Calcutta High Court of having earlier moved the Bombay High Court on May 2 on the same issue, amounted to suppression of fact.

Courts stand:

(i) On May 7 2003 a single judge of the Calcutta High Court had passed an order restraining Sahara TV from telecasting the serial.

(ii) After Sahara appealed, a division bench of the high court had on May 12 permitted the telecast.

(iii) But Bradford immediately appealed to the Supreme Court and on May 14; SC restrained Sahara TV from telecasting the serial and stayed further proceedings in the suit filed by Bradford before the single judge and the division bench of the Calcutta High Court.

(iv) The Kolkata High Court gave the necessary permission on Monday 
(July   21, 2003), for the telecasting of the serial.

(v) The court dismissed American author’s charge that the serial was a plagiarized version of her novel, 'A Woman Of Substance'.

(vi) Directed the US writer to pay heavy damages (Rs 1.5 lakh a week) for the delay in telecasting the serial as well as the cost of litigation
(vii) Also asked the novelist to pay Rs 10,000 per day for trial court proceedings and Rs 15,000 per day for appeal court hearing as cost of litigation to the Sahara.

(viii) Barbara appeals to SC against the Kolkata High Court ruling.

(ix) SC dismissed American novelist Barbara Taylor Bradford's petition, challenging a Kolkata High Court order allowing telecast of mega serial “Karishma: A Miracle of Destiny” on Sahara TV, but set aside the order imposing heavy cost and damages on her.

(x) The parties after fighting the first round of litigation had come to the Supreme Court. But, they had agreed to go back to the high court to advance elaborate arguments. 

Zee Telefilms

Vs

Rekha Modi
Zee Tele film’s Stand :
(i) Zee TV had announced their new show ‘Ghar ki Laxmi- Betiyaan quite time back and the promos had gone on air on August 5, 2006.

(ii) It alleged that Star One’s proposed new serial ‘Betiyaan’ had elements strikingly 

(iii) Similar to their programme ‘Ghar Ki Laxmi- Betiyaan’ launched and proposed to be   carried on Zee TV.
(iv) Zee TV is extremely clear that ownership of this format is with them and that it has already invested in the show and creating awareness around it.

(v) Zee had registered the programme with the Film Writer’s Association much later on  August 2, 2006, and with the Film and Television Producer’s Guild of  India Ltd and  
(vi) Society for Copyright Regulation of Indian Producers for Films and Television   

(vii) (SCRIPT) on August 21, 2006.

(viii) Zee had issued a legal notice to STAR Entertainment on September 7, 2006 citing their claim.

Star Televisions Stand :
(i) Star on the other hand stated that the show concept and script of Betiyaan was registered with the Film Writers Association on 5 April, 2006; 12 April, 2006 & 27 July, 2006.

(ii) Star had claimed that the show was an original concept of Rekha Modi and they will take all the necessary steps to protect their position in this regard.

(iii) Eventually they blinked and renamed their serial as ‘Betiyaan Apni Yaa… Paraya Dhan’.

 Rekha Modi’s Stand :
(i) Rekha Modi. She had alleged that the concept of the serial ‘Ghar Ki Laxmi Betiyaan’    being aired by Zee originally belonged to her. 

(ii) She filed a copyright infringement suit against Zee Telefilms.

(iii) She claimed that she had previously approached Zee with the concept but due to creative differences, she later approached star with the script.

Court’s Stand :

(i) The Bombay High Court refused to stay Zee TV's latest prime time launch Ghar  Ki Lakshmi Betiyann.

(ii) Justice S J Vazifdar refused to grant any interim relief after Modi failed to submit proof of her rights for the concept.

(iii) The Court also noted that, the copyright for the serial now belonged to the production house Creative Eye. Also, Star India is not complaining about any copyright infringement. 

(iv) Also, Star India is not complaining about any copyright infringement. 
   Anu Malik 

v/s

 Bengali rock band 'Miles'
Case: A popular Bengali band had accused Bollywood music director Anu Malik of using stolen tunes in his film "Murder".

Petitioner’s claim:

(i) Anu Malik had plagiarized one of its tunes from a 1997 album.


(ii) Malik had plagiarized "the tune, breaks, fillers and arrangements" in the movie track from their popular Bengali number 'Phiraiya Dao AamarPrem'.

(iii) The plagiarism was "gross infringement of the international property rights and the copyright act".

Petitioner’s Demand: 
Seizure of all soundtrack software of the film.

Response of the Accused: 

(i) Producer Mahesh Bhatt said that they had "bought" the song from one Amir Jalal, a Jeddah-based Pakistani artist.

(ii) He further said that the music director had only recreated the music.

Court’s Observation:                                                                                                                                                                                                
1. The court took prima facie cognizance of the charge.

2. Asked in an interim order that the song 'Jana Jane Jana' be removed from the film.

3. Asked the film's producers, director and music director to refrain manufacturing, selling, distributing or marketing any music cassette or compact disc containing the concerned song or any other "colourable imitation" of the original track.

Response of the Accused:
1. Removed the song from the film.

2. All the promos and teasers of the song that were being aired on television were also removed.

Bappi Lahiri

 Vs

 Dr Dre

Case: 

Bappi Lahiri had accused the group Truth Hurts and producer Dr Dre for having used his original tune ‘Kaliyon ka chaman’ album Truthfully Speaking. 

Bappi Lahiri, who composed the tune for the early 80s film Jyoti, filed a lawsuit seeking a halt to the further sale of the album Truthfully Speaking, which contained the Truth Hurts song Addictive.

Bappi believed that the addictive producer Dr Dre had taken a lengthy sample from his song without permission. 

Bappi learned this from one of his journalist friend. He felt that his was not given credit for his original work and it was symbolic of how the west takes the third world for granted.

When the case was taken to the court, it was proved that there was infringement of copyright as Dr Dre copied the song “Kaliyon ka chaman” without any adaptation nor any license/permission from owner into his song “Addictive”
Based on this evidence the court ruled the decision in favour of Bappi Lahiri and thereby stopping the further sale of the album and compensation in the form of monetary benefits.
CONCLUSION
The contribution of copyright industry to country's GDP is worked out by calculating the Gross Value Added (GVAs) arising from each of the copyright segments. The GVA is defined as the value of output less the cost of raw materials and intermediate inputs. But due to paucity of information on raw materials and intermediate inputs, GVAs could not be found out this way. Alternatively,  if we assume that the ratio of value added to output is 40% for all the copyright Industry segments except for computer softwares in whose case it would be about 90%, the contribution of copyright industries in India is worked out to be about 1% of the GDP during 1996-97. The point to be noted here is that the scope of the present study does not allow to include all activities that come under the copyright industries. The electronic media is a notable omission. It is felt that the actual contribution from copyright industries would be even more.

Contrary to general belief, the overall piracy rate in India found by the study is relatively low at 20% (which further goes down to 9% level when the turnover from print media and the software exports is included in the computation). This is lower in comparison with other nations such as Russia, China etc. The available data indicate that in 1996 the software piracy rate in China and Russia is 96% and 91% respectively as compared to India's 60%. In the case of audio products also, these two countries had higher piracy percentages than India. In this background, India's image as not a good protector of IPRs, as has been alleged by international agencies such as the IIPA, is unfounded. Lack of widespread complaints from the affected rightholders and from their associations itself could be interpreted as an evidence which substantiates this inference. The copyright piracy problem in India should be a matter of concern but it is not alarming. 

The copyright awareness among end users is not as poor as it has been generally perceived. About 82 % of the end users interviewed during the survey were aware of the copyright violation phenomenon. But for the country as whole this may not be true because a vast majority of India's population live in rural areas where people are generally less aware about copyright matters. This might have been reflected in the views of the copyright owners and sellers of copyrighted products.

The police personnel mainly through whom copyright laws are implemented lack the required knowledge on copyright.  Apart from poor knowledge, the police force also could not accord high priority to copyright crimes because of their greater involvement in more demanding areas such as controlling murders, terrorist and other anti-national activities. This has rendered enforcement of copyright a weak area in the context of India. In India copyright piracy across the segments occurs more on economic grounds than anything else. The pecuniary gains to the pirates and the availability of products at cheaper rates to the end users are identified to be prime motives leading to the genesis of the piracy problem in the country. The high prices of certain copyrighted products had helped the pirates to exploit the situation more conveniently. A large number of end users especially of computer software and books had admitted buying pirated products due to their low price. The large scale photocopying of books relating to medical, engineering and other professional courses is also noticed because being costly such books remained  beyond the buying capacity of a large number of students.  The social evils like the illiteracy and unemployment etc.  Along with the technological developments which made copying easier and less expensive had also adversely affected the piracy problem to some extent, although they cannot be considered to be the primary cause behind the malady.

A majority of right holders are reluctant to file any complaint regarding copyright violations of their works. Prima facie it implies that right holders are not very serious about the problem. This may be an indirect evidence to the fact that they are not losing much due to piracy. The police also pointed out that many times the right holders could not produce proof of their ownership in copyright works at the time of trial by the court.

The problem of copyright piracy in India should be viewed in the background of the socio-economic dimension of the country. India is a large country with underdeveloped infrastructure and markets. Most of the copyrighted products find use in a large number of places and violations may occur in numerous forms, though all of them may not lead to large scale loss of commercial interest to the right holders. Given the complexity of the problem for a country of India's size, it is not feasible to control copyright piracy in its every manifestation through legal means alone. Large scale improvements in the general level of awareness among the public will be the first and foremost deterrent to the malady. Copyright law enforcement machinery must succeed in securing exemplary punishment to the king pins who are guilty of serious violations, rather than attempting to cope with a large number of petty violations. 

RECOMMENDATIONS:

1) Since the direct loser due to copyright piracy are the rightholders, the prime responsibility of protecting their copyrights lie with the rightholders themselves. Firstly, the rightholders should take enough precaution to protect copyright works. In case violations come to their notice/knowledge, they should file complaints with the police.

2) The copyright industry associations/copyright societies should launch an extensive campaign through print and electronic media highlighting the adversities associated with the piracy. Lectures, seminars, workshops etc. could be organised in schools, colleges, universities and other places to create a consciousness among people against the evils of piracy.

3) The law enforcement authority like police needs to be imparted proper training in copyright fields. Apart from telling them how to differentiate original copyright products from the pirated ones, the various provisions of the Copyright Act are also to be taught.  

4) A dedicated institute may be established as a nodal agency to deal with matters of copyright and other constituents of IPR, particularly relating to education and training.

5) The registration of copyright works may be encouraged since it is found that as of now very few cases are registered. While copyright exists on creation and protection of copyright is not subject to any formality like the registration, registering a work helps to establish ownership in a work which, in turn, may be useful for the right holders to prove ownership in cases of litigation.

6) The software copyright holders should adopt a corporate license system for using particular software in the place of 'one software-one PC' system. They may consider bringing out low-priced editions of their softwares for developing countries like India, in their own interest. 

7) Since chief executives of organisations/companies are held responsible for copyright violation of softwares in their respective premises, the NASSCOM alongwith copyright office should involve the chief executives in the effort of increasing copyright awareness among user organisations and in promoting anti-piracy campaign through out the country.

8) At present some of the states do not have copyright cells under the Police Department. A separate copyright cell in each state should be formed and headed by a DIG or SP depending on the size of the state.

9) Each copyright industry association should be encouraged to develop database with respect its own segment. The Copyright Office may help such endeavours by providing broad guidance and financial assistance, if required.
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