COMPILATION OF GUIDELINES TO BE FOLLOWED FOR
ENTERTAINING LETTERS/PETITIONS RECEIVED
IN THIS COURT AS PUBLIC INTEREST LITIGATION. 

(Based on full Court decision dated 1.12.1988 and subsequent modifications). 

No petition involving individual/ personal matter shall be entertained as a PIL matter except as indicated hereinafter. 

Letter-petitions falling under the following categories alone will ordinarily be entertained as Public Interest Litigation:- 

1. Bonded Labour matters. 

2. Neglected Children. 

3. Non-payment of minimum wages to workers and exploitation of casual workers and complaints of violation of Labour Laws (except in individual cases). 

4. Petitions from jails complaining of harassment, for (pre-mature release)* and seeking release after having completed 14 years in jail, death in jail, transfer, release on personal bond, speedy trial as a fundamental right. 

*$ Petitions for premature release, parole etc. are not matters which deserve to be treated as petitions u/Article 32 as they can effectively be dealt with by the concerned High Court. To save time Registry may simultaneously call for remarks of the jail Superintendent and ask him to forward the same to High Court. The main petition may be forwarded to the concerned High Court for disposal in accordance with law. 
Even in regard to petitions containing allegations against Jail Authorities there is no reason why it cannot be dealt with by the High Court. But petitions complaining of torture, custody death and the like may be entertained by this Court directly if the allegations are of a serious nature. 
(5) Petitions against police for refusing to register a case, harassment by police and death in police custody. 

(6) Petitions against atrocities on women, in particular harassment of bride, bride burning, rape, murder, kidnapping etc. 

+ In such cases where office calls for police report if letter petitioner asks for copy the same may be supplied, only after obtaining permission of the Hon'ble Judge nominated by the Hon'ble Chief Justice of India for PIL matters. 
--------------------------------------------------------------------------------------------------------- 

$ Added based on Order dated 19.8.1993 of the then Chief Justice of India. 

(7) Petitions complaining of harassment or torture of villagers by co- villagers or by police from persons belonging to Scheduled Caste and Scheduled Tribes and economically backward classes. 

(8) Petitions pertaining to environmental pollution, disturbance of ecological balance, drugs, food adulteration, maintenance of heritage and culture, antiques, forest and wild life and other matters of public importance. 

(9) Petitions from riot -victims. 

(10) Family Pension. 

All letter-petitions received in the PIL Cell will first be screened in the Cell and only such petitions as are covered by the above mentioned categories will be placed before a Judge to be nominated by Hon'ble the Chief Justice of India for directions after which the case will be listed before the Bench concerned. 

If a letter-petition is to be lodged, the orders to that effect should be passed by Registrar (Judicial) (or any Registrar nominated by the Hon'ble Chief Justice of India), instead of Additional Registrar, or any junior officer. 

To begin with only one Hon'ble Judge may be assigned this work and number increased to two or three later depending on the workload. 

*Submission Notes be put up before an Hon'ble Judge nominated for such periods as may be decided by the Hon'ble Chief Justice of India from time to time. 

** If on scrutiny of a letter petition, it is found that the same is not covered under the PIL guidelines and no public interest is involved, then the samemay be lodged only after the approval from the Registrar nominated by the Hon'ble the Chief Justice of India. 

**It may be worthwhile to require an affidavit to be filed in support of the statements contained in the petition whenever it is not too onerous a requirement 

------------------------------------------------------------------------------------------------ 

+ Added as per Order dated 29.8.2003 of the Hon'ble Chief Justice of India. 

* As per Order dated 29.8.2003 of the Hon'ble the Chief Justice of India. 

** The matters which can be dealt with by the High Court or any other
authority may be sent to them without any comment whatsoever instead of all such matters being heard judicially in this Court only. 
Cases falling under the following categories will not be entertained as Public Interest Litigation and these may be returned to the petitioners or filed in the PIL Cell, as the case may be: 

(1) Landlord-Tenant matters. 

(2) Service matter and those pertaining to Pension and Gratuity. 

(3) Complaints against Central/ State Government Departments and Local Bodies 

except those relating to item Nos. (1) to (10) above. 

(4) Admission to medical and other educational institution. 

(5) Petitions for early hearing of cases pending in High Courts and Subordinate 

Courts. 

In regard to the petitions concerning maintenance of wife, children and parents, 

the petitioners may be asked to file a Petition under sec. 125 of Cr. P.C. Or a Suit 

in the Court of competent jurisdiction and for that purpose to approach the nearest 

Legal Aid Committee for legal aid and advice. 

___________________________________________________ 

** Modified keeping in view the directions dated 29.8.2003 of 

the Hon'ble Chief Justice of India. 
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Home
Labour

The statistics are revealing and so too is the continuing trend of judicial pronouncements. The working conditions for labour does not seem to be getting better. Whether it is in the agricultural sector, with farmer suicides sweeping across the country almost like an epidemic, or in the most modern employment sector of BPOs where sexual harassment of women employees takes murderous forms. 

Figures sourced from the Report of the Working Group on Social Security submitted in June 2006 to the Planning Commission for the 11th Five Year Plan, showed that the total number of workers employed in the organized and unorganised sectors together constituted 39.7 crore. Only 7% of this huge labour force is in the organized sector, which includes workers on regular salaries, in registered companies and firms. The remaining 93% work in the unorganized or informal sector. As is widely known now, the globalisation and structural adjustment policies of the last 16 years have contributed to the decline in `secure' employment and led an increasing number of workers into the jaws of `unprotected' employment relations of the unorganised sector - through privatisation, downsizing, outsourcing and the large scale closures of established factories and manufacturing concerns. 

While organized workers try to remain on their feet by retaining whatever is left of protective labour laws and social security schemes, they are getting emasculated in strength and numbers. The workforce in the unorganised sector do not get adequate labour protection in terms of job security, wages, working conditions, social security and welfare due to various factors such as: casual and seasonal employment, scattered places of work, poor working conditions, lack of a concrete employer-employment relationship, irregular working hours, a complete lack of legal protection, social security or government support. Employment without security has become the order of the day rather than the exception. The number of unorganized women and child workers has increased rapidly. For them while working hours have become “flexible”, labour laws or any form of protective legislation has become even further out of reach. Even in better times when women were employed in sizeable numbers in the organized sector, job security was never much of a graspable phenomenon, with most benefits remaining on paper. Full-time, regular employment has been gradually replaced by part-time, temporary, and precarious work. 

As for women workers, it is estimated that almost 96% of the women workers, an estimated 12.39 crore, work in the unorganized sector. Of these 10.6 crore are from the rural areas and the remaining 18 lakh women work in urban areas. The female work participation rate (WPR) is reported to have increased from 19.7% in 1981 to 25.7% in 2000, one of the reasons for the theory that globalization has brought about greater `feminization' of the labour force. 

Look at the areas where women workers are concentrated and you would not be so euphoric. The policies of liberalisation have in fact had deteriorating effects on the employment of women, particularly in urban areas. You'll find that this is largely due to women being forced to take up jobs which offer very poor wages, little social security and more as a response to the need of the employers for a more flexible labour force. It is generally felt that their weaker bargaining power vis-à-vis their employers as well as their male colleagues at work is a prime reason for the employment of women in such large numbers in this sector. Whether the export processing zones, or the garment industry where more than 60 per cent workers are estimated to be women, a majority of jobs for them have been created mainly at the lower end of the value chain making up the ranks of low-skill labour, where they are generally paid wages lower than men and are not unionized at all. Exceptions to this are few - the software services, such as in call centres and BPO operations 

Legislations 
The introduction of the Unorganized Sector Workers Social Security Bill, 2007, the launching of the ‘Rashtriya Swasthya Bima Yojana' (RSBY), major programme for upgradation of ITIs and ITCs, the Revised Integrated Housing Scheme (RIHS) 2007-08 for beedi workers etc., expansion of the National Child Labour Project (NCLP) Scheme to cover 250 districts with an additional $40 million Indo-US joint project on Child Labour in 21 districts, the initiation of concept of the national floor level minimum wage and its revision from Rs.66/- per day to Rs.80/- per day, constitution of two Wage Boards one for Working Journalists and another for Non-Journalist Newspaper Employees, action to provide the skills for youth with lesser educational qualification through the Skill Development Initiative Scheme in areas/clusters which have significant population of Muslims marked the activities and achievements are some of the brand new schemes announced by the Ministry of Labour and Employment during the year 2007. 

The much touted Unorganized Sector Workers Social Security Bill, 2007 was introduced in Parliament in September this year and is meant to provide social security to workers in the unorganized sector. The Bill seeks to provide for health insurance, life and accident insurance, maternity benefits and old age pension and envisages something like 11 schemes to cover these areas. The real catch is that while all these schemes sound fancy on plain reading it is extremely hard to envisage how they will be implemented for the vast majority of rural workers, construction workers and contract and casual labour etc. But one thing is for sure, the huge fund allocations planned for these schemes, will be set aside for sure which will go to build a huge corpus of funds in the hands of the government. We know that with existing schemes such as Employees State Insureance Scheme and the Employees Provident Fund scheme, while workers and labour decry that fewer workers are able to enjoy its benefits, the government is proposing diverting the huge existing corpus of funds under these worker benefit schemes for governmental expenses. 

For example, ‘Rashtriya Swasthya Bima Yojana' (RSBY) which was launched in October 2007 envisages coverage for all the `all the 6 crore Below Poverty Line (BPL) workers by 2012-13, for which the Central Government will contribute 75% of the premium amount. The scheme, meant to become operational from April 2008, envisages issuance of `smart cards' to the beneficiaries, meant to facilitate cashless transaction up to Rs.30,000/- so that the worker does not have to pay anything for seeking medical treatment. 

A realistic assessment of the ESI scheme since its implementation will show how organized sector workers have been less and less able to avail of its benefits, the ESIS hospitals are themselves getting declared `sick' and going towards closure. All this is not due to the lack of funds. The latest report is that the 141st meeting of the ESI Corporation has approved a fresh amnesty scheme for withdrawal of cases against defaulting employers. The amnesty scheme will come in force immediately, i.e.from 1st January 2008 and will remain effective till the year end i.e. 31st December 2008 and entails that damages leviable/levied to the extent of 25 per cent only would be claimed from the employers. This is not all. Instead of employers being required to submit six monthly returns in respect of employees engaged by them and the contribution paid in respect of such employees, certified by a chartered accountant, now what is required is that only employers employing upto 40 employees are required to file returns and they shall only submit a Self-Certificate! 

As far as women workers are concerned, it is indeed strange that the very first change in labour laws to affect women workers, introduced by the UPA government in 2005, was to amend the Factories Act 1948 which prohibits women from doing night shifts. This was purportedly to bring equality for women at the workplace, when other long-awaited reforms have remained on the backburner. The real fear is that while the law has been introduced essentially as a matter of choice for women workers, it could easily become a mandatory service condition for them. The first set of people to welcome this amendment were the garment manufacturers, particularly export oriented units, who welcomed it as being in line with their demands for greater relaxation in contract labour rules! The only safety stipulation to the amendment is that women working on night shifts would be ensured transportation to their residence. No provisions exist for medical facilities, maternity benefits or protection from sexual harassment. One of things revealed in a 2005 CII study on levels of women's empowerment is that none of the particular benefits meant for women such as maternity benefits or crèche facilities for working mothers are available at the ground level. Nor are women employees able to benefit from provisions of the policy against sexual harassment since very often the perpetrator of the harassment is in the line of authority that she has to complain to. 

The real challenge then before the labour movement is to ensure that labour laws and social security cover which exist on paper for the diminishing numbers of organized sector workers be extended to the other 90% who belong to the unorganised sector who remain almost completely unprotected. 

Court rulings 
While the Supreme Court of India has ordered for closure of all industrial units that have come up in residential/non-conforming areas on or after 01.08.1990 in impermissible household industries in Delhi and been extremely strict about its implementation, it has not been as insistent on a pro-labour interpretation of labour laws at all. 

Some of the important Supreme Court judgemets which will impact workmen fighting for justice are described below. 

* The Supreme Court of India in one recent case ( State of Punjab Vs. Anil Kumar 2007 LLR 674 ) held that approaching labour court by workman after 13 years of his termination will not justify back wages even if he is found entitled to reinstatement in service. The facts of the case in brief are as follows. 

The workman was engaged on daily wage basis for 3 specific spells in different depots of Punjab Roadways during the period from 6.2.81 to 30.9.85 after which his services were terminated. The workman filed two civil suits one after the other in the Civil Court, Jalandhar claiming his continuous service and back wages under the Punjab Road Ways. It was 13 years later that the workman served a demand notice on the employer on 29.9.98 under the provisions of I.D. Act, 1947. The matter was referred to the labour court for adjudication and in the labour court's award passed on 12.11.03 directing reinstatement of the workman with 40% back wages from the date of demand notice i.e. w.e.f. 29.9.98. The writ petition filed by the employer before the High Court was dismissed holding that the award of the labour court did not warrant any interference as the workman had worked for more than 240 days of service before his services were terminated. The employer then moved the Supreme Court which held that there is no infirmity in the order passed by the labour court as affirmed by the High Court so far as entitlement of the workman for reinstatement is concerned. On the issue of backwages since the labour court was moved after 13 years, the direction for payment of back wages to the workman was set aside. 

* In Gangadhar Pillai v Siemens Ltd 2007 (1) SCC 533 , the Supreme Court observed that where services of employees engaged on specific terms would come to an end on completion of the period of contract, that such retrenchment would come within the purview of section 2 (oo)(bb) of ID Act. The right to claim rights of permanency was held to be restricted. “It is not the law that on completion of 240 days of continuous service in a year, the employee concerned becomes entitled for regularization of his services and/or permanent status. The concept of 240 days in a year was introduced in the industrial law for a definite purpose … so as to fasten statutory liabilities upon the employer to pay compensation to be computed in the manner specified in s 25-F of I D Act before he is retrenched from services and not for any other purpose. In the event violation of the said provision takes place, termination of services may be found to be illegal, but only on that count his services cannot be directed to be regularized. 

* J K Synthetics Ltd v K P Aggrawal 2007 (2) SCC 433 , will be a leading judgement that will have narrowed the scope of the understanding of `back wages'. The Supreme Court has ruled that `back wages' can no longer be considered to be an automatic or natural consequence of reinstatement. The judgement categorically holds that even if the courts find that the punishment imposed was excessive, grant of back wages would have to depend on facts and circumstances of the case. It held that “there is also a misconception that whenever reinstatement is directed, `continuity of service' and `consequential benefits' should follow”. The Court further held that “even if the court finds it necessary to award back wages, the question will be whether back wages should be awarded fully or only partially”. 

* Kishorelal v Chairman, ESIC 2007 (4) SCC 579 
Medical services rendered by ESIC for benefit of employees and their dependants were held to fall within the ambit of “service” as defined by the Consumer Protection Act and hence a claim for damages for medical negligence on the part of ESI doctors, hospitals and dispensaries falls within the jurisdiction of the consumer forum. 

* Haryana Urban Development Authority vs Om Pal 2007 (5) SCC 742 
Employment of a daily wager or a casual worker in different establishments even under the same employer or the same employing authority would not amount to continuous services. Held relief of re-instatment with back wages should not be granted automatically in case of non compliance of 25F, but on the factual situation obtaining in each case. Workman having worked for a very short period, Labour Court committed an illegality in granting re-instatment. 

* Lal Mohammed v Indian Railway Construction Co Ltd 2007 (2) SCC 513 
The Supreme Court held that employees working under a scheme/project have no vested right to claim regularisation of their services with regular pay scales. Nor is it incumbent on the employer to give continuous service or even to employ them at all at other projects/schemes being undertaken by the company concerned. In short, the employees cannot claim to be employees of the company when they are employees of the project only. 

* KanailalBera v Union of India & Ors (2007) CLR III 830 – The Supreme Court has backed the general trend in judicial pronouncements that back wages cannot be claimed automatically. 

* Ganga Kisan Sahkar Chini Mills Ltd v Jaivir Singh 2007 III CLR 840 
Termination of casual workers set aside as illegal by Award of Labour Court which was upheld by the High Court. However, the Supreme Court reversed the decision by finding that the workmen had not completed 240 days and hence the Labour Court reasoning was found erroneous and not applicable to workmen belonging to the seasonally category. 

* C Gupta v Glaxo-Smithkline Pharmaceuticals Ltd (2007) 7 SCC 171 

The Appellant was appointed to the post of “Industrial Relations Executive” and he was terminated vide letter dated 15.9.1982 as per Clause 17 of his appointment letter that he could be terminated without assignment of any reason but with a notice period. The Appellant challenged his termination in the Labour Court where he claimed that he came under the ambit of `workman' under section 2 (s) of the I D Act and further claiming that his termination was void and illegal since the provisions of section 25-N of the I D Act. The Labour Court rejected the Appellant's contention and held that he was doing managerial and administrative work. The Appellant challenged the finding before the Bombay High Court taking the stand that according to the 1982 amendment of the I D Act which came into force on 21.8.1984 wherein the words `skilled', `unskilled' were delinked from `manual' and the term `operational' had been included, whereby the Appellant's contention was upheld. The Single Judge and the Division Bench of the High Court also did not accept this contention. 

Dismissing the Appellant's SLP, the Supreme Court held that the 1982 amendment would have prospective effect and could not give protection to the Appellant and the the definition of `workman' prevailing at the time was terminated ought to be taken into account. 

* Canteen Mazdoor Sabha v Metallurgical and Engineering (2007) 7 SCC 710 

The Industrial Tribunal passed an Award that workers of the canteen of Metallurgical Engineering Consultants (India) Ltd (MECON) run by MECON Welfare Committee be treated on par with the employees working in the VIP Guest House and treating them on par with the employees of MECON. The Award which was challenged by the employers was upheld by the Single Judge of the Ranchi Bench of the Jharkand High Court. However the Division Bench dismissed the Letters Patent Appeal filed by the Union and the Supreme Court too dismissed the Union's appeal. The Supreme Court found that since the canteen was run by the Welfare Committee and not the management no master servant relationship was established between the canteen employees and MECON management. The Supreme Court further found that the canteen fell in the category of the `non statutory' `non recognised' canteens as distinguished by the Supreme Court in MMR Khan v. UoI (1990 SCC [L&S]632). Using this basis, the Supreme Court did not find the employees fit to be covered by the `equal pay for equal work' doctrine and hence rejected their claim 

* FCI & Ors v Ramesh Kumar (2007) 8 SCC 141 

The case was of an employee who opted for VRS and later withdrew his offer which withdrawal was not accepted by the employer. The matter went upto the Supreme Court which ruled in the employees favour. The Court observed that in the case of other institutions such as SBI, a time limit for revocation is included in the VRS scheme. With some others the condition is that once the offer has been given it shall not be permitted to be revoked. In an earlier case, [ State Bank of Patiala v Romesh Chander Kanoji (2004) 2 SCC 6510], the Supreme Court had held that an incumbent can withdraw the offer if it has not been accepted by the management. While the FCI Scheme had a clear stipulation that the incumbent had no right to revoke his offer, the Scheme allowed the Management 3 months time to decide. The Court therefore held that if the incumbent revoked the offer to take VRS before the Corporation accepted it then in that case, the revocation of the offer was complete and the Corporation could not act upon that offer. In the Respondent employee's case he had given an offer for VRS on 13.9.2004 and revoked the same on 27.9.2004 but the same was accepted on 9.11.2004 by the Corporation. In view of the State Bank of Patiala (supra) case the Court held that the employee had already revoked his offer before it could be accepted and hence the Corporation could not enforce the VRS on the employee. 

* Mahesh Gupta & Ors v Yashwant Kumar & Ors (2007) 8 SCC 

The state of MP issued advertisement in the light of a drive for filling up of vacant posts in the reserved category viz SC, ST and BC candidates. The government issued a circular dated 29.3.1993 as a special drive for filling up reserved posts for handicapped persons. After which advertisement was issued by government which had heading only of vacant reserved posts of SC and ST whereas in the body `handicapped' was also mentioned. For the post of Assistant Teacher Science the government selected from the handicapped category. Whereas the Respondent who was both handicapped and from reserved category was not selected. Hence he approached the Administrative Tribunal which in order of 27.11.1999 opined that he had no right of appointment. He filed a writ petition where the High Court set aside the order of the Tribunal and directed state to examine the Respondent's case afresh. The state's stand before the Tribunal and the High Court was that the posts reserved for handicapped were open to all. The state made a volte face in a contempt petition filed by Respondent and said that there was a mistake in the advertisement. The State then terminated the services of all the Appellants and did not recruit the Respondent in any post. The Supreme Court found this to be a travesty of justice, and recognizing that in terms of Article 16 of the Constitution both vertical and horizontal reservations are contemplated, directed that all persons whose services were terminated be re-instated with backwages and further to consider the case of the Respondent who could have been considered as both handicapped as also SC/ST. 

* Mohan Mahto v. Central Coal Field Ltd (2007) 8 SCC 549 

The Appellant had sought appointment on compassionate grounds on the death of his father at which time he was a minor. Such appointment is provided under the 5 th National Coal Wage Agreement, clause 9.5.0. (iii) which provides that in the case of death of a worker. “if no employment has been offered and the male dependant of the worker concerned is 15 years and above in age, he will be kept on a live roster and would be provided employment commensurate with his skill and qualifications when he attains the age of 18 years”. His application was first rejected on the ground that he was a minor nor did they keep his name on the live roster till he became 18. In litigation, however, the employer took the stand that the appellant had made the application after expiry of limitation period of 6 months which was upheld by the High Court. The Supreme Court held that the 5 th NCWA was in the nature of a “settlement” which was binding on the parties in terms of section 18 (3) of the I D Act set aside the impugned order. The Court found the Respondent employers had taken an “unholy stand” that because the elder brother was employed the appellant while rejecting the appellant's application to be appointed on compassionate grounds. The Respondent was directed to offer appointment to the appellant on a suitable post within 8 weeks and since the appellant was unemployed throughout, costs were awarded to him. 
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Bonafide Requirement of a landlord and eviction

Ram Govil was tenant of a shop situated at Bulandshahr since 1941, which Maqsoodan purchased on 11-12-1979 from Ganesh Dutt, the erstwhile landlord. She moved a release application under S. 21(1) (a) of the Uttar Pradesh Urban Buildings (Regulation of Letting, Rent and Eviction) Act, 1972(hereinafter referred to as the Act) , wherein she prayed that the shop was urgently required as her husband intended to start the business of repairing firearms for her son ShamsadThe tenant contested the release application and contended that the landlady’s claim was not genuine and that the release application was moved with the malafide intention of harassing him. He filed an affidavit to that effect that two other shops with a basement in Bulandshahr itself were in the possession of her husband, wherefrom he was already carrying out the business mentioned in the release application. The tenant’s son Prem Prakash filed an affidavit claiming that his father being a medical practitioner, had his chamber in the disputed shop wherefrom he himself was practicing as an optician and that the location of the shop was apt for his profession as there were no other opticians practicing in the vicinity. In another affidavit the tenant averred that he had no other source of livelihood and in case he was evicted from the shop, he would have to suffer greater hardships than the landlady. The prescribed authority under the Act allowed the landlady’s release application and directed eviction of the appellant tenant.
The order was overturned in an appeal, against which the landlady filed a writ before the Allahabad High Court. The matter was remanded to the appellate court with the observation that the appellate court shall decide the appeal afresh on merits after taking into consideration the material subsequent events. During the pendency of the appeal, the appellant tenant died and was substituted by legal heirs. The appellate court held that the landlady had herself offered an alternate shop to the tenant which was refused by him. Accordingly the appeal was dismissed affirming the judgment of the prescribed authority declaring vacancy.The tenant appellant then filed a writ petition, which was dismissed.
The High Court noted even after a passage of twenty years she was unable to obtain the release of the shop for her son as the license for repairing firearms can only be available when a vacant shop is available. Hence the High court concurred that the need of the landlady was bona fide and that it should not be interfered with.
The Supreme Court was faced with the following Issue:
Is the need of the landlady in terms of the disputed shop bona fide and more hard pressing than the appellant landlord?

Judgment
The Supreme Court held that though the period of tenancy of the respondent in this case is long but availability of another shop to him where he can very well shift his business as found by the prescribed authority, neutralizes the factor of length of tenancy in the accommodation in dispute. The landlady has no place where she could establish her son who is married and unemployed. There is nothing on record to indicate that the business of the father of Prem Prakash is a very flourishing business so as to attract application of clause c of Rule 16 (2) of the Act which states that the greater the existing business of the landlord apart from the business proposed to be setup in the leased premises the less the justification for allowing the appliaction. According to the guidelines provided under Rule 16,which entails the factors to b considered while analyzing requirements of personal occupation for purposes of residence by the landlord or any member of his/her family, the balance tilts in favour of the unemployed son of the landlady whose need is bona fide. It is the choice of the landlord to choose the place for the business, which is most suitable to him. Considering the factual findings recorded by the prescribed authority, the Appellate authority and analysed by the High court, there is no scope for any interference in the appeal, which was accordingly dismissed. However considering the period for which the premises in question was in the occupation of the appellant, time was granted to vacate the premises subject to filing of an undertaking before the prescribed authority within a period of two weeks to deliver the vacant possession on or before the stipulated date.
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Withdrawal of Resignation before its acceptance

The Principal of a residential engineering college in Uttar Pradesh (hereinafter referred to as KEC) deputed a lecturer, Lalit Upadhyay apart from two other college staff, to take a girl who took seriously ill, G for medical treatment to the Civil Hospital. A few days later G filed a complaint in September 1993 with the Principal leveling instances of indecent and objectionable behaviour of the Professor with her during her stay in the hospital. The Principal ordered an inquiry into the allegations in camera. The DSW submitted a report on the same day after examining her and her friends who supported her complaint, after some reluctance.

The professor turned in his resignation letter to the Principal and insisted on its acceptance immediately to avoid disciplinary action. He thereafter wrote to the Governor, the Chief Secretary, the Secretary (Education) alleging that the Principal of KEC had pressured a girl student into lodging a frivolous complaint against him and also that he was coerced into submitting his resignation letter. The report of a Professor/Director of a different Institute Of Technology, appointed by the State Government to conduct an independent inquiry, stated that G’s complaint stood proved but it was not proved that the Professor was forced into handing over his letter of resignation. The director found that the lecturer, against the wishes of the student massaged her hips, amongst other mentally agonizing behaviour. The District Magistrate’s enquiry supported these findings and also commented that the Principal was an incompetent administrator. Thereafter the Joint secretary by a letter conveyed to the Principal, the order of the Chairman, Board of Governors whereby the letter of resignation of the respondent was accepted. The Principal of KEC communicated this to the Professor.

The Allahabad High Court in 1999 allowed the Professor’s writ petition that he had withdrawn his resignation before its acceptance and set aside the impugned resignation order. It was held that the Principal had no jurisdiction to accept the lecturer’s resignation letter. The HC also ordered his reinstatement in service within six months from the date of the order with seniority and arrears. Consequently, the Secretary, Technical Education and other authorities filed an appeal before the Supreme Court, by special leave.

Issue:
The issue that the Supreme Court encountered was whether a Government servant or functionary was entitled to withdraw his resignation before its acceptance by the competent authority and whether it was obligatory upon the authority to conduct a departmental enquiry for the alleged misconduct before proceeding against him in accordance with relevant rules.

Judgment:
The SC held that a government servant who cannot under the conditions of his service by his own unilateral act of tendering resignation, give up his service normally the tender of his resignation becomes effective and his service tenure gets terminated when it is accepted by the authority. In the present case, Upadhyay’s resignation letter reflected his unequivocal intention to resign with immediate effect. The resignation was tendered voluntarily by the lecturer as concluded by the fact finding reports. The HC finding that Upadhyay withdrew his resignation letter with a subsequent letter was not borne out from records.

The SC reiterated the settled principle of law that an employee is entitled to withdraw his resignation before its acceptance by the competent authority.

It also observed that the lecturer was appointed on probation for two years and the authority was empowered to judge his fitness for work or suitability for the post of teacher at the time of acceptance of his resignation but the Principal and the Board of Governors had adopted a reasonable mode of accepting his pending resignation letter instead of terminating his services for unsuitability.

The appeal was accepted and the High court order of 1999 was aside
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Bank of India v Tarun Kr Biswan

Facts:
This was an appeal against a judgment of a Division Bench of the Calcutta High Court dismissing the Letters Patent Appeal filed by the appellant Bank.
The appellant bank had set up a scheme for the appointment of budlee (substitute) workers to be employed on a temporary basis. These workers were employed on a seasonal basis for specific period. Those who had completed 240 days of budlee service (no work, no pay) in a block of 12 months or calander year were eligible for absorption into permanent vacancies as and when they arose
The Respondents issued writ petitions praying for issuance of writ in the nature of mandamus directing the Bank to regularize service of the respondents as subordinate staff in the Bank .

The bank contended that the writ petitioners being budlee workers, could not be absorbed as they had not completed 240 days service in a block year and that The writ petitioners admitted that they have not completed the required 240 days of service but contended that the bank had not allowed them to do so. The single judge directed relaxation of the norm of 240 days before being considered for absorption if the shortfall was marginal and that those who had worked for 210 days could be considered for absorption. The bank challenged this judgment on the basis the single judge had changed the scheme of absorption to consider those who had completed 210 rather than 240 days of work in one year
The high court held that as the single judge was not justified in directing that those who had worked for 210 days could be considered for absorption, but held that there was no logic for the bank to exclude Sundays and holidays when calculating the number of days worked and that the appellants should proceed on the basis that each of the writ petitioners had in fact completed 240 days.
Issues:
The SC considered whether the High Court was justified in holding that the appellants should treat the respondents as though they had completed 240 days of service when in fact they had not.

Held:
There is a distinction between a budlee and a temporary worker. Days of work in budlee service denotes actual working days as laid down in the scheme under which the respondents were employed. Theonus is on the employee to establish that he had worked for more than 240 days and the High Court was not right in holding without that each of the respondents had had worked for more than 240 days without this fact having been shown by them to have been the case. Appeals allowed.

