___________2012

To:
Hon’ble Mr. Salman Khurshid, 
Cabinet Minister of Law and Justice,
Govt. Of India
4th Floor, A-Wing, Shastri Bhawan, New Delhi-110 001.

RE: Dilution of the Civil Liability for Nuclear Damages Act, 2010 by the Rules, 2011 notified by the Department of Atomic Energy

Honourable Minister Shri Salman Khurshid,

I, ___________________________, wish to express my deep concern about the current status and future implications of India’s nuclear liability legislation. The major concern on this issue is the validity of the Civil Liability for Nuclear Damages Rules (The Rules), notified by the Indian Department of Atomic Energy in 2011, under the Civil Liability for Nuclear Damages Act, and passed by the Parliament of India in 2010.

The Civil Liability for Nuclear Damages Act was passed by the Indian parliament in 2010, as an effort to comply with the Convention on Supplementary Compensation (CSC), which India is currently seeking to ratify. The Act, however, had a few points of departure from the CSC. The controversial section 17 (b) of the Act, on the Right to Recourse, defies provisions for the same right, made in the CSC through Article 10 of the Annex. Section 17 (b) of the Act extends the scope of supplier liability where the nuclear incident has occurred as a result of an act of the supplier or his employees including the supply of equipment or material with latent or patent defects. Thus the India’s current legislation would seem more stringent on supplier liability.

Apart from section 17 (b) of the Act, sections 6 (1) and 6 (2), laid down provisions to remove strict caps on compensation and time limits for these. The Rules, notified by the Department of Atomic Energy, undo these provisions, best demonstrated by Rule 24.

Rule 24 withdraws from Section 17 of the Act. It stipulates limits, both with regard to the amount for which suppliers can be held liable by way of recourse, as well as the number of years for which such liability can be imposed. Thus, the Rules attempt to align the Act with the CSC, so as to submit an instrument of ratification, to then pave the way for India’s nuclear expansion. 

The Rules, however, and the CSC need to be treated with some caution. The notified Rules would not create a modern nuclear liability and compensation regime for India nor would it allow India to become part of a global liability system by allowing it to accede to the CSC. With the vast majority of the world’s nuclear exporting nations outside of the CSC framework, India’s accession to the CSC would do nothing to establish a common nuclear liability framework beyond the mere handful of countries that are party to the CSC. A legal analysis of the CSC shows that it is primarily a mechanism which seeks to promote international nuclear commerce, not an attempt to provide a modern compensation system for nuclear damage. 

Rule 24, and the CSC, caters to nuclear suppliers, going against strong public policy arguments to the contrary as well as the opinion of the majority of Parliament expressed in 2010. India, thus far, had set a new standard for nuclear liability, and the Rules lower this standard. By diluting the liability of suppliers in this manner, the rule provides a subsidy to suppliers in case of an accident. A subsidy offered at the potential cost of the lives of thousands of Indians. 

As a practitioner of the law, I support a more just and valid set of Rules in accordance with the intent of the Civil Liability for Nuclear Damages Act

Nuclear accidents are a reality in our world, and could be a reality in India’s future. The scale of the damage of such a catastrophe is unthinkable and therefore requires robust legislation, in favour of the people that might be affected, rather than foreign vested interests.

The Civil Liability for Nuclear Damage Act, and its subordinate Rules, seek to establish a mechanism for compensating third parties for some of the damage likely in the event of a nuclear accident; and to encourage the development of nuclear power. The main problem is in how the Act and the Rules seek to marry these competing objectives. In limiting nuclear liability and indemnifying suppliers, the Rules would effectively impose the ultimate financial burden of a nuclear accident on Indian society as a whole. 

Therefore, I respectfully urge you to review these rules and to make your valuable suggestions to amend them, so as to stop the dilution of India’s Civil Liability for Nuclear Damages Act, and establish a liability framework that actually protects potential victims of nuclear accidents. 

Yours sincerely,
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