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I Summary

A bond between the employer and the employee for exclusive service and/or compulsory service for a certain period of time is considered as legally valid, provided the same is not one sided, unreasonable or largely in favour of the employer. In other wards, such bonds shall be balanced and both the parties shall have bargaining capacity. 

It can be made out from some judgments of Honorable Supreme Court and High Courts that if the employee has undergone any training for which the employer incurs considerable amount of expenses from the employer during the course of employment, then the employee, who has signed the bond, should compensate the employer suitably and the said employee is free to move out only after serving the notice period. An agreement/bond for that purpose is justified in the eyes of law. But, it is also provided in the said judgments that if the expenses so incurred are nominal and the training provided to the employee during the course of his employment is only with regards to the usual/routine works, then the employer is not entitled to claim any reimbursement or compensation from the employee. Extracts from two of such judgments are cited below and important parts are highlighted in bold letters.
The law is silent with regards to the original certificates taken from the employees and retained for security for performance of the conditions of service bonds. This is a common practice in all the private hospitals. Till date, no enactment or law has been passed barring any organization from collecting and retaining the certificates as security. But, considering the recent developments in this issue, such as strikes by nurses in a number of hospitals, there is a bright chance that the government may intervene and put some regulations on the same. Therefore, we need to be cautious on this issue. 
II Definition of the term Bond as provided in the Sec.2(c) of the Bombay Stamp Act

“Bond” includes --

(i) any instruments whereby a person obliges himself to pay money to another on condition that obligation shall be void if a specified act is performed, or is not performed, as the case may be;
(ii) any instrument attested by a witness and not payable to order or bearer, whereby, a person obliges himself to pay money to another; and

(iii) any instruments so attested whereby a person, obliges himself to deliver grain or other agriculture produce to another;

Thus, Bond is a contract between 2 persons and the following are the necessary and most important components of a Bond.

1. Obligation by one party to another
2. Payment of money or goods or services.

3. Attestation by at least one witness.

III Void contracts as per the Indian Contract Act, 1872.

As per the Indian Contract Act 1872, a contract can be considered as void under the below circumstances.
· Section 23 :- What consideration of an object are lawful and what not.


The considerations or object of an agreement is lawful unless-
· It is forbidden by law; or

· Is of such a nature that, if permitted, it would defeat the provisions of any law; or 

· Is fraudulent

· Involves or implies injuries to the person or property to another; or
· The court regards it as immoral, or opposed to public policy.


In each of these cases, the consideration or object of an agreement is said to be 
unlawful. Every agreement of which the object or consideration is unlawful is 
void.
· Section 27:- Agreement in restraint of trade void.
Every agreement by which any one is restrained from 
exercising a lawful profession, trade or business of any kind, is to that extent void.

Saving, of agreement not to carry on business of which goodwill is sold.

IV Interpretation of the Legal Provisions:

It can be understood from the above mentioned legal provisions that bond is an agreement between 2 parties in which one party obliges to pay money to the other in connection with performance or non performance of certain acts by one of the contracting party to the other party. Such bonds / agreements are considered as void, bad in law or illegal, if any or all of the terms and conditions of the same are as provided in the Sec.23 and/or Sec.27 of the Indian Contract Act, 1872. 
V Service / Employment Bond.

The Service Bonds has been an issue prevailing since long between the employer and employees. A large number of litigations have been fought and many are still being fought in the court of law. The employers tend to execute service bonds with certain employees so as to protect their interest and to save themselves from the suffering any loss in case an employee leaves the service without serving the employer for a reasonable period of time. 
The current position of law does not prevent an employer from getting a service bond from the any employees. Instead, to protect the interests of the employer, the employer is entitled to get a service bond from the employee. As per the current legal status in India, the service bond with any employee for a reasonable period of time is not considered as illegal and void, provided, such bonds are not one sided or extremely supporting the interests of the Employer only, causing irreparable loss to the employee.

The following are the important aspects to be followed for a service bond with employee.
1. The Bond shall be balanced, i.e. it shall not be completely or highly in favor of the employer only.
2. The Employer can put the clause for liquidated damages for breach of the bond in case of any expenses incurred or likely to be incurred towards any training etc to the development in quality and productivity of the employee. 

3. There shall not be any unlawful restriction on the employee with regards to the liberty of the employee for his future prospects.
4. Both the parties i.e. the Employer and the Employee shall have bargaining capacity.

VI Judgments in favor of the service bond.
1. Nazir Maricar Vs. M/s Marshalls Sons & Co. – 

Citation:- [(2005) 1 MLJ 659 Mad] [2005 LLR 1007 (Mad. HC)]
The Honorable High Court has held in this judgment as under:

a) “it must be borne in the mind that only when the contract in restraint of trade is construed to be one by which a party restricts his future liberty to carry on his trade or business or profession in such manner and with such persons as  he chooses, the said contract is prima facie void. However the contract will become binding upon proof that the restriction is justifiable in the circumstances as being reasonable from the point of view of the parties themselves.” – Para No.21
b) The clause for payment of damages to the employer by the employee in case of breaking of bond “does not prevent the employee from coming out of the company or to join some other company for the future prospects, and the only requirement is that the Employee has to compensate the loss or injuries suffered by the Employer before expiry of the bond period as agreed by the parties.” – Para No.24
c) “It is clear that the Employer would be entitled to claim damages for the loss caused to the Employer. As Such, this negative covenant cannot be said to be restraint of trade as contemplated under Section 27 of the Indian Contract Act 1872.” – Para No.26
d) “Negative covenants operative during the period of the contract of employment when the employee is bound to serve his employer exclusively are generally not regarded as restraint of trade and, therefore, do not fall under Section 27 of the Indian Contract Act 1872.” – Para No.27
e) “Condition regarding the payment of damages in the event of the loss during the period of a contract of employment cannot at all be construed restraint of trade.” – Para No.28
f) “There is nothing to indicate that object of agreement is unlawful or opposed to public policy, especially when there is no prohibition put on the employee from coming out of the company and on the other hand, the Company (Employer) to protect its interest claims only compensation as agreed by the parties to make good the loss sustained by the Company (Employer).” – Para No.31
2. Niranjan Shankar Golikari Vs. Century Shipping & Manufacturing Co. Ltd. 

Citation:- (1967 AIR 1098)
This case was cited in the above referred judgment and the above judgment was based on the judgment passed in this case. This case is cited in the paragraph no.27 and 28 of the above referred judgment, It was held by the Honorable Supreme Court in this case as follows:-

“Considerations against restrictive covenants are different in cases where the restriction is to apply during the period after the termination of contract than those in cases where it is to operate during the period of the contract. Negative covenants operative during the period of contract of employment when the employee is bound to serve his employer exclusively are generally not regarded as restraint of trade and do not fall under Section 27 of the Indian Contract Act. A negative covenant that the employee would not engage himself in a trade or business or would not get himself employed by any other master for whom he would perform similar or substantially similar duties is not therefore a restraint of trade unless the contract as aforesaid is unconscionable or excessively harsh or unreasonable or one sided.”
“There is also nothing to show that if the negative covenant would be enforced the appellant (Employee) would be driven to idleness or would be compelled to go back to the respondent company (Employer). It may be that if he (employee) is not permitted to get himself employed in another similar employment, he might perhaps get a lesser remuneration than the one offered to by Rajasthan Rayon (other employer). But that is no consideration against enforcing the covenant. The evidence is clear that the appellant (employee) has torn the agreement to pieces only because he was offered a higher remuneration. Obviously, he cannot be heard to say that no injunction should be granted against him to enforce the negative covenant which is not opposed to public policy.”
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