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PREVENTION AND SETTLEMENT OF INDUSTRIAL DISPUTE

I)   INDUSTRIAL  DISPUTE
            It is in-evitable to understand the term “industrial dispute” before we deal with the process of settlement of industrial dispute. A dispute in common parlance means and difference between Employer and Employee but any  dispute between an employer and a workman would not  ipso facto constitute a industrial dispute as defined under section 2(k) of industrial dispute act 1947 the dispute or difference  must at the outset relate to an Industry as defined  in S. 2(j) of Industry Disputes Act  1947 

Definition:
           An Industrial Dispute is defined in sec. 2 (k) as follows “ any dispute or difference between (i)Employer and workmen, (ii)Employer and Employer, (iii)Workmen and Workmen  and the dispute must be in relation with 

      

(a) The Employment or non employment
 
(b)The terms of Employment
(c)The conditions of labour.
 
Industrial dispute  can be said to be arisen and in existence only when there is a demand made by the workmen, and is rejected by the management. The demands if not communicated to the management through proper  means then there will not exists any industrial dispute. In Village Paper Mazdoor sangh vs. State of Himachal Pradesh1 a demand notice 

1. 1995 (2) LLJ 628 SC

was sent to Management by workman’s union. Pursuant to this management terminated the service of 30 persons pending conciliation process. Hence conciliation process failed and a failure report was submitted. Thereafter the Government referred the matter to labour court but on appeal the Hon’ble High court quashed the reference stating that there was no demand made by the workmen hence there was no dispute   as per S. 2(k). But, on appeal to the Supreme Court it was held that the government referred the matter only based on a failure report submitted by the conciliation officer. Hence the reference was valid.
Individual dispute cannot be industrial dispute
                 Use of plural (i.e) “Workmen” in definition of industrial dispute is very relevant as such it rules out the individual dispute from the purview of industrial dispute act .1947. Thus any dispute between an individual workmen and employer will not ipsofacto be an industrial   Dispute remedied by Industrial dispute act 1947.
Exception 
               On three occasions an Individual dispute would tantamount to Industrial dispute and such dispute is eligible to be remedied under the Industrial dispute Act. Those exceptions are :
(i) when Individual dispute is taken up by a trade union 
(ii) when dispute right of a workman as a class 
(iii) under sec 2 a of industrial dispute act. 

When taken up by Trade Union

              It has been held consistently in many cases that when a dispute is been supported by substantial number of workmen or trade union then it would amount to a industrial dispute. In News Papers ltd vs. Industrial 
Tribunal, Uttar Pradesh2 the news paper company dismissed a workman. The “working journalist union” objected to it and took the matter to the tribunal and finally when it reached the supreme court it was contended by the management that the reference was bad because it was a individual dispute. But the court held that ‘an individual dispute may become industrial dispute if it is taken up by a trade union or a number of workmen 
Dispute relates to class of workmen 
                        When the nature of dispute is such that it affects a class of workmen with a employer on one side and an employee on other side such dispute would come within the scope of industrial dispute. Because the scheme of the Industrial dispute Act contemplates that the machinery provided there in should be set in motion to settle only dispute which involve right  of workmen as  a class3. The class of workmen should be represented by substantial number of workmen. The question of what and who will constitute a substantial number of was workmen arose for which the supreme court in catena of cases has clarified that the workman who constitute a class for the particulars type of service will only be taken into account (i.e.) when the category of non –technical staff forms a part of the class of Employee then a considerable number of people from that category alone could form the substantial number of workmen .In National asphalt construction vs. Kothari4 the Bombay High Court held that 5 out of 31 employees of a class would form a substantial number of persons to initiate proceedings under industrial dispute Act 
Under section 2A of Industrial dispute Act 
                       The 1965 amendment to Industrial Dispute Act inserted section 2A which recognizes individual dispute concerning discharge, dismissal, 

2.  AIR 1957 SC 532

3.  Ibid. para  

4.  K. Madhavan Pillai,  Labour  and Industrial Law,  12th Edition, pg. 93.
termination or retrenchment of a workmen as perse industrial   dispute despite of it being supported by other workmen or trade union . But at the same time this provision would not cover other disputes like demotion, reduction in rank, increment etc. Moreover by 1988 state amendment in Tamil Nadu the aggrieved workman was conferred with the right to directly move the labour court,   Industrial tribunal for relief under section 2A of this act. This provision intends to reduce the delay in adjudication and settlement of labour dispute.
II)  Settlement of dispute
              Section 2(p) of the act defines settlement as
                        (i) Settlement arrived during the course of Conciliation 

                             proceedings 
                        (ii) A written agreement between the Employer and employer 

                              otherwise than in conciliation 
Settlement during the course of conciliation

              The following pre- requisites are to be satisfied for a settlement during conciliation proceedings 

a) There should be pending conciliation proceedings 

b) The settlement should be arrived at the course of conciliation  (i.e) during the proceeding of the conciliation machinery 

c) the memorandum of settlement must be executed to that effect and signed by the parties to the dispute 

d) the conciliations officer shall sent a report of settlement along with memorandum of settlement signed by parties 

Binding effect: The settlement satisfying the above condition will have binding effect on the parties to the settlement and also upon other. Person who are not party to the settlement (i.e) when a workmen is a party to settlement then the settlement binds all the workmen employed in the establishment or part of establishment to which it relates.
Private Settlement by agreement 
The following conditions are to be satisfied for a valid private settlement between Employer & Employee
a) the settlement must be reached outside the conciliation proceedings  under the Act 

b) A copy of settlement must be reduced to a written agreement between Employer & Employer 

c) Such written agreement must be signed by the parties to it 
d) A copy of such agreement must be sent to the office authorized for that purpose appointed by the appropriate Government.

e) A copy of agreement must be given to the conciliation officer 

f) Rule 58 of Industrial dispute rules require that the settlement must be in form H

Binding Effect:- A private settlement between Employer and Employee  will only bind the parties to the agreement . Hence a private settlement between Employer and fraction of Employee will not bind other Employees.
Operative time and commencement of settlement 

              Under section 19(i) the operative date of the settlement is such time which is  agreed and as specified in the deed of settlement. In absence of any specified date, the date on which parties signed the memorandum of settlement becomes the date of commencement. Usually the operative period is specified in the memorandum of settlement and during such period the settlement stays in operation. If no such period is specified then the memorandum of settlement stays in operation for a period of 6 months from date of execution 

Termination of settlement 



The settlement remains to be in operation even after the specified period unless a written notice of termination is issued by either parties of the settlement communicating intention to terminate the settlement 
                   The settlement would be terminable only after the lapse of 2 months time from the date of notice. But if the expiry of two months is during the period of operation of settlement (i.e) period specified in memorandum of settlement or 6 months then the notice becomes invalid and the settlement continues to operates . The intention of such provision is to ensure that once a settlement is arrived at, there should prevail peace, accord and cordiality between the  parties .Thus the when settlement is not terminated by notice then it is extended by operation of law. 
III.   Mode of Settlement of Industrial Dispute:-

            
The Industrial Dispute Act 1947 envisages settlement of dispute and regulation of labour management not only for industries run by government but also for industries  run by private persons. The I.D.Act provides for non  adjudicatory authority for settlement of conflict between the employer  and employee in a industry. The Industrial Dispute Act1947 contemplate three dimensional process for settlement of Dispute namely (i) Voluntary negotiation, (ii) mediation of conciliation, (iii) adjudicating authorities.

A.   Voluntary Arbitration:-


The International Labour  Organization ILO criticizes  the method of compulsory adjudication  of labour disputes since employer and employee contest in opposite camps animosity develops  between he employer and employee in an industry. Therefore in order to overcome this  hindrance the device of voluntary arbitration was recommended to be introduced as a   better mode  settlement of industrial disputes. But only by 1956 amendment the sec. 10A was introduced in the Industrial dispute act which provides for voluntary Arbitration.

Requirements and Procedure for settlement by Voluntary Arbitration:-

Sec. 10A of I.D Act provides that at any time before reference of dispute U/s 10, the  disputants  by written agreement  refer the disputes to arbitration. They may specify their own arbitrator or may select a board of  arbitrators  with   a impartial Chairman. Thus when reference  is made to arbitration by written agreement the copy of such agreement is sent to government. Under Sec.10A(3A) of I.D.act the government must notify  within one month so as the enable all concerned persons to present their case. Section 10(4) requires the arbitrator to investigate the dispute and submit, the award signed by him to the appropriate award. During the pendency of such arbitration proceeding the employer is prohibited from altering the service conditions prejudicial to the workman u/s 33 of the act.

Exclusion of Arbitration Act, 1940:-


Sec. 10-A(5) of the Industrial dispute act excludes the applicability of provisions of  Arbitration act for voluntary  arbitration under  this act. The procedure and rules  for the conduct of the voluntary  arbitration are laid under part-II of Industrial Dispute Rules 1957.

Voluntary Arbitration whether a Tribunal:-


In Engineering Mazdoor Sabha Vs Hind Cycles 5 appeal was filed  from  the award of the  Voluntary arbitration.  Preliminary  objection was raised stating  that appeal would not  lie against  the award, because  voluntary arbitration is not a Tribunal. The Supreme Court accepted this view  and held at  Voluntary Tribunal is not a Tribunal because it is not vested with states inherent judicial power and derives the authority  to  settle the dispute only from the  agreement of the parties.


But later in Rohtars Industries  Vs Rohtars Staff Union 6 The Supreme Court over ruled the finding in Engineering Mazdoor Sabha case and held that award of  Voluntary arbitration  is subject to appeal jurisdiction under article 136. It was further settled that pursuant to 1964 amendment  it is very clear that the voluntary arbitration under section 10A is  a statutory Tribunal and hence its award is subject to  apparent errors of  law and appealable  under article 136 of Constitution.

Duty to give reasons


The Arbitration Tribunal being a statutory tribunal is  bound to give reason.  Failure to give reasons constituted error of law apparent on face of record7.  Despite of these measures the voluntary arbitration is not said to be very much successful as that in U.S and Australia8. Hence with a view to make voluntary arbitration more acceptable to parties government has set up National Arbitration Promotion Board with tri-parte composition. The board will be review the position and efficacy of the arbitration, examined the factors which stand against this machinery and suggest measures to makes its successful.


5. 1962 II LLJ 760
6. AIR 1976 (SC) 425
7. M.G.Panese Vs S.K.Sanyal  1980 Lab IC 524  M.P; Rohtak Delhi Transport Vs  Bisal sing  1964 1 LLJ 89 (Punjab)
8. K. Madhavan Pillai, Labour  and Industrial Law, 12th Edition, pg 96
            The National Commission on Labour has pointed out the factors which have contributed to the slow progress on voluntary arbitration. They are:-

(i) Easy availability of adjudication in case of failure of negotiation; 

(ii) Death of suitable arbitrators who command the confidence of both parties;

(iii) Absence of recognized union s which could bind the workers to common agreements;

(iv) The fact that in law no appeal is maintainable against arbitrators awards;

(v) Absence of a simplified procedure to be followed in voluntary arbitration.

B.   Mediation and Conciliation:-


The mediation and conciliation are been effected by various machineries such as

(i) Works committee 

(ii) Conciliation officer

(iii) Board of conciliation and
(iv) court of inquiry

         The composition, position and role  of these institution are elaborated as under:-

1.   Works Committee:-

Object:- The institution of works committee is primary step in  investigation and settlement of Industrial Dispute.  The main object behind works committee is that  it facilitates negotiations between employer and representative employees without any third party   interference. The  idea of works committee was first suggested by Royal Commission of labour 1927.  But in India  Works Committee was first introduced  by section 3 of  Industrial Dispute Act 1947.

Constitution :-

The government must require any employer of an Industrial establishment in which 100 or more workmen were employed on any day during the proceeding 12 months to set up a works committee.


Such committee shall be constituted by equal number of representatives from labour as well as management. If the government so requires then the representatives of labour must be elected in consultation   with trade union9  such that all categories of workmen are  represented.

Powers and  functions:-


The works committee is normally concerned with  problems arising in day today working of the industry. They chiefly ascertained the grievance  of workmen and strive to arrive at  an agreement  with the employer. The functions of work committee cannot go beyond  giving recommendation endeavoring to settled  petty disputes.  It is purely consultative body whose recommendations and suggestions are not binding10. The Ambit of power of the works committee was discussed in North brooks Jute Company Vs their workmen11.  In this case the company introduced   rationalized  scheme  which was opposed by union. The Works committee considered the  dispute  and accepted the rationalization.  Pursuant  to this management  basing upon the opinion of the committee declared lockout. When the matter came before Supreme Court  it held at  
the works committee are not authorized to  consider  any real and 

9. Rule 38 to 57 of Industrial Dispute Rules (1957)

10. Metal Box co. Vs workmen 1952 1 LLJ 522

11. AIR 1960 SC 237 

substantive changes  in  the conditions of service. Their task is only to  smooth away the friction in day today work. The Authority of committee will not exceed making comments. But neither the comments nor the endeavour could extent to decide the question of difference.


Many dispute and strikes could be avoided by  proper  funcitioning of works committee.  In some cases  the work committee has functioned quite successfully. But  on large  scale   it has not achieve the standard imagine. As such  there are many difficulties in functioning of the committee. They are

(i)  Lack of appreciation on the part of the management and the workmen’s representatives of the functions and the significance of the committees;

(ii)  Illiteracy and lack of understanding among with workers;

(iii) Disinclination of workers representatives in the committee to participate in the deliberations;

(iv) Very high expectations by workers from their  representatives and consequent unpopularity;

(v) Lack of co-operation of trade union leaders and in some cases their opposition to the constitution and functioning of the works committees on account of the fear that their own representatives character will cease,. If work committees functions.

          The  National Commission on Labour 1969 after considering the evidence received by it various governments and unions and other agencies have recommended the following factors for more effectiveness of the work committees. They are;

(i) A more responsive attitude on the part of the management;

(ii) Adequate support from the unions;

(iii) Proper appreciation of the scope and functions of the works committees;

(iv) Whole- hearted implementation of the recommendations of the works committees. 

Dissolution of Works Committee:-


    The works committee can be dissolved  by concerned officer  or authority under  rule 57 of Industrial Dispute rules 1957  upon following conditions:-

(i) The committee was not constituted  in-accordance with the Industrial Disputes rules 1957.

(ii) More than two third of members  have failed to attend three consecutive meetings of the committee.

(iii) The committee has  ceased to  function for any other reasons.

                       Apart from settlement of dispute  within the  Industry the  Industrial Disputes act focuses on settlement of labour disputes through third party interference also such conciliation machinery includes,  (i) conciliation offices and (ii) Board of conciliation. 
2.    Conciliation Officer:-


Section 4 of the Act empowers the government to appoint conciliation  officer for specific industry or specified area either temporarily or permanently. The conciliation Officer is bound to interfered and  mediate  the disputes exist or apprehended in a public utility service and if it’s a private industry the conciliation officer can mediate if he thinks to do so.

Power of conciliation Officer:-


  The scope of authority of the conciliation officer is only consultative in nature and is not empowered to decide the matter of dispute. They only act is a means or substratum for removing friction    among the employer and employee.  Hence to achieve proper & effective functioning of conciliation the conciliation officer  is invested with following powers.

(i) Power of  entry and inspection of premises:


                 The  conciliation office is empowered to enter and inspect the premises of any establishments for the purpose of enquiry in to any existing or apprehended industrial disputes. But this power is only upon giving reasonable notice. Absence of proper notice will not render the visit or the  proceeding illegal because  the notice is merely for appraisal of the industry that it is the conciliation officer and not a total stranger who has entered the premises.12
(ii) Power to  call for and inspect documents


                 Section 11(4) of the Industrial Dispute Act empowers the conciliation officer to in force attendance of any person and call for and inspect any document which are in the  opinion of the conciliation officer are relevant. Thus for the purpose this section confers upon the conciliation officer the powers of a civil court under C.P.C. for compelling production of documents.

Report:


The conciliation officer is bound  give report to the government within 14 days from date of commencement of conciliation proceeding. If the  conciliation proceeding was successful than the report should contain the memorandum of settlement signed by parties to the dispute and representative of all the workman connected with the proceeding must


12. State of Bihar vs Kirpa sankar 1961 I LLJ 334
sign the report.  If the conciliation proceedings do not result in a settlement, then the conciliation officer is bound to give a failure report to the appropriate Government under Section 12(4). This report as distinguished from the one under section   12(3)  should contain details as to:

(a) The various  steps taken by the conciliation officer for ascertaining the facts and circumstances relating to the disputes.

(b) The steps resorted to by the conciliation officer to bring about                                                                  a settlement;
(c) Detailed  statement of facts and circumstances; and
(d) The reason on account of which a settlement could not be arrived at.

Proceeding pursuant to Report:-


Upon submission of the  report  the government may refer the case to a board of conciliation or labour court or even Industrial Trib8unal and during the period of pending of  conciliation proceeding the employer shall not  alter the conditions of service of the employee to his prejudice and on public utility services the strikes or  lockout is prohibited for 7 days even after the conclusion of the conciliation proceedings. And any such strike or lockout in contravention to this provision shall be deemed illegal. 

3.    Board of conciliation:-


Section 5 of Industrial Dispute Act empowers the appropriate government to appoint Board of conciliation for  a particular period.  

Composition:- The board consist of a chairman who  is a independent person appointed by government & also consist of 2 or 4 members with equal representation to parties and such members  can be appointed upon the recommendation of parties.


Board of conciliation is usually constituted  to handle and settle disputes (involving) important and complicated issues. Hence its is only a ad-hoc or temporary machinery constituted to settle that particular disputes. For facilitating effective conciliation & settlement of dispute the board is vested with same powers as that of the  civil court for following purposes.

   (i) Compel attendance of a person 

   (ii) Examining on Oath

   (iii) Compel production of documents and material objects

   (iv) Issue commission for examination of witnesses

          The Enquiry which are conducted by the board are not curtailed by the provisions of civil procedure  code and  Evidence Act. But  dehors  this fact the enquiry conducted is deemed to be a quasi judicial proceeding and hence the board is bound to follow the fundamental rules of Natural Justice. The objective role of the board is to investigate the disputes on merits and  induce the parties to arrive at a fair and amicable settlement. But if amicable settlement  couldn’t be reached than the board will wind up its proceeding and send a “full report of failure” to the appropriate government which will consist of the following.

(i) The proceedings and steps taken by the Board for ascertaining the facts and circumstances relating to the dispute;

(ii) The steps resorted to bring about a settlement;

(iii)  A statement of the facts and circumstances of the dispute;

(iv) Findings of facts of the Boards;

(v) The reasons on account of which, in the opinion of the Board, a settlement could not be arrived at; and

(vi) The recommendations of the Board for the determination of the dispute.
Difference between conciliation officer  & Board of conciliation.

(i) Dispute is referred by Government to Board of conciliation but conciliation officer is duty bound to intervene in case of a dispute  for public utility services.

(ii) Board is an adhoc arrangements but conciliation officer is appointed on permanent basis.

(iii) The time period for submission of report for conciliation officer is 14 days but for Board of conciliation its 2 months which could be extended.

(iv) Proceedings of Board conciliation is quasi – judicial in nature whereas the proceedings of conciliation officer is administrative in nature.

(v) Failure report of the Board would contain memorandum f determination of dispute whereas for the conciliation officer contain only reasons for failure.

4.   Court of Inquiry


Section 6(1) of the Industrial Dispute Act empowers the government to constitute  a court of enquiry by notifying in government gazette. The court of inquiry will consist one or more persons as the government  desires. When it consist two or more members  of one of them shall be  the chairman.

Scope of Inquiry


The Inquiry is limited to the terms of reference made to it by the appropriate government the court can not inquire into subject which are not referred to it. Thus after such inquiry the court has to submit a report within 6 months from the date of commencement of inquiry. The report shall be signed by all the  members of the court. The report of the court will not amount to a award binding on parties. Thus it cannot be said to be settlement machinery which submits the report to the government.
C.   Adjudicatory Machinery


The Industrial Dispute act mainly seeks to secure and ensure industrial peace by compulsory adjudication. The act envisages three kinds of courts they are (i) Labour Court, (ii) Tribunal and (iii) National Tribunal. all these bodies get jurisdiction on reference by the government.

     1. Labour Court:-


Appointment: Section 7 of the act empowers the appropriate government to constitute Labour courts by notification in official gazette. The Labour Court will be composed of only one person as presiding officer who will be appointed by the Government.

Qualifications for Presiding Officer: 

              The act provides for the following qualifications.

(i) He is or has been a judge of High Court or
(ii) He has been a District Judge or Additional District Judge for a period not less than 3 years 

(iii) He had held any judicial office in India for not less than 7 years.

(iv) He had been the presiding officer of Labour Court constitutes under any provincial Act.


    The expression “Judicial Office”   postulates that the office is primarily judicial.  The test would be that if the predominant function of the office is judicial in nature even if it involves some administrative function.  Appointment of Magistrate was held to be valid because it was a judicial office even though it had some administrative functions13.But appointment of Registrar  of Pension Appeal Tribunal was held bad because it was not a judicial office and award of such labour court is a  nullity.14

13.  Statesman   Pvt. Ltd. Vs H.R.Department AIR 1961 SC 1947

14.Haryana Vs Haryana Co-operative  Transport Co AIR 1977 SC 237

Disqualification of Presiding Officer:-


Section 7C of Industrial Dispute Act provides certain disqualifications which are as follows:

(i) If he is not a independent person

(ii) He attains the age of 65 years.

The term “independent person” mean that he has no connection with Industrial referred to him. This disqualification intends to avoid the bias in the proceedings before labour court. The act provides the upper limit of age as 65 years but this is subject to the rules of the state government. Therefore if sates government prescribes the maximum age to be 55  or 58 years then the presiding officer shall quit on attainment of the said age.

Functions:-
(i) The proceedings and steps taken by the Board for ascertaining the facts and circumstances relating to the dispute;

(ii) The steps resorted to bring about a settlement;

(iii)  A statement of the facts and circumstances of the dispute;

(iv) Findings of facts of the Boards;

(v) The reasons on account of which, in the opinion of the Board, a settlement could not be arrived at; and

(vi) The recommendations of the Board for the determination of the dispute.
2.   Industrial Tribunal


Under section 7-A of Industrial Dispute act the government is empowered to constitute a tribunal for (i) particular period, (ii) certain number of cases or (iii) particular area.  If constituted for a particular period that the tribunal would come to an end automatically on expiry of 
such period.15
Composition:


The tribunal shall be constituted  by only one  presiding officer who is appointed by the government  section 7-A of the act provides the  qualification for appointment as presiding officer which are as follows:-

(i) He has been a judge of High Court.

(ii) He has for a period not less than 3 years  been a District Judge or Additional District Judge.

Section 7-C also providing the disqualification for the appointment of the presiding officer which are as follows:

(i) If he is not a independent person

(ii) He attains the age of 65 years.

The term “independent person” mean that he has no connection with Industrial referred to him. This disqualification intends to avoid the bias in the proceedings before labour court. The act provides the upper limit of age as 65 years but this is subject to the rules of the state government. Therefore if sates government prescribes the maximum age to be 55  or 58 years then the presiding officer shall quit on attainment of the said age.

Jurisdiction of Tribunal:-

   Jurisdiction on Reference:  
          The tribunal gets jurisdictions to adjudicate the case when it has been referred to in under section 10 of the Act. The jurisdiction shall continue  until if makes an  award and it becomes enforceable. The jurisdiction of tribunal is confined to the points referred and also maters incidental thereto 16 the jurisdiction of the tribunal will not cease when the workmen withdraw the demand which necessitated the reference17. The Tribunal can 

15. Bharat Bank Vs Employee  1950 LLJ 921 (SC)

16. Delhi  Cloth Mill Vs Workmen 1967  1 LLJ 423.

17. Working Journalist  of Hindu Vs  The Hindu  1961 1 LLJ 288 (Mad)

proceed with the case and give its awards.

Under Section 2A:-


Pursuant to Tamil Nadu amendment of section 2A in the year 1988 the aggrieved person could directly move the tribunal or labour court if his dispute is  a Industrial Dispute under sec.2A.
Under Section 33:-


If a dispute in  pending before he Industrial Tribunal then the Industrial  Tribunal gets jurisdiction to permit [33(2)a], approve  (33 (2) b) the action of the employer changing  the condition of service of the employee, and if the labour court or tribunal was a specifically designed by the Government for the purpose of computing the money value of the  benefit claimed by the workman under Sec. 33-C (2).

Jurisdiction of Tribunal cannot affect Constitution of Society:-


The Tribunal has jurisdiction only to settle the Industrial Dispute referred to it. But that power cannot incidentally tend to  affect the composition of a co-operative Society. In Malabar Motor Transport co-operation Society Vs Employees Association18. The Society didn’t provide the privileges of membership to persons other than  ex-service man  who were employed for wages. The  casual labours & temporary labours brought the disputes to court. The issue was whether the casual labour were  entitled for confirmed status. The tribunal awarded confirmation on basis of by law. On appeal the Division bench took a contrary view holding that tribunal power in setting the dispute cannot be such that it affects the constitution of a co-operative society and the award was set aside.
3.   National Industrial Tribunal:-


A  National Industrial Tribunal can be constituted  by the central 

18. 1980 Lab IC 324
Government by notification in official gazette. The National Tribunal is constituted to adjudicate disputes of national importance or those dispute which involve many industrial establishments  situated in various states or several states are likely to be interested in that dispute.

Constitution:


The Nation Tribunal can be constituted only by the Central Government whether or  it is the appropriate government.  Such National Tribunal shall consist of only one person,  if the government desires it could appoint 2 persons as  assessors to assist the tribunal  and the qualification for being a presiding officer are specified in section 7 B of Industrial Dispute Act. A person will not qualify for appointment as  presiding officer if he  was not  a  judge of any High Court.


When a  case is  been referred to the National Industrial Tribunal then any proceeding pending before any Labour Court/Industrial Tribunal will be automatically transferred to the National Tribunal and no other adjudicatory body can try that dispute
Duties & Power of National Tribunal:-


The objection of Labour adjudicatory body is to provide speedy and amicable solution then section 15 envisages that the labour court, Industrial Tribunal & National Tribunal shall hold their proceedings as expeditiously as possible and shall  submit the award to the government within the time period as specified in the reference. Sec. 11(2) of the act also confers the National Tribunal with power. Power to enter premises of establishments concerned, after giving reasonable notice. Further, the application of the  provisions of the Code of Civil Procedure is limited to those maters mentioned in section 11(3) of the Act and the rules made there under.  Section 11(3) confers on these bodies powers similar to Civil Courts under the Civil Procedure code in respect of:

(a)       Enforcing the attendance of any person and examining oath

(b) Compelling the production of documents and material object:

(c)       In respect of such matters as may be prescribed.

The labour adjudicating  Authorities  are been conferred with equitable  jurisdiction  by S.11A. Though section 11A has no retrospective operation  if confers an equitable power upon labour courts and tribunals to give  any relief to be workman including award of  lesser punishment, direct re-installment, or pass any order which it thinks fit.


The adjudicatory bodies were not curtailed by technical rules of Evidence act and civil procedure code. “Strict rules of evidence as to  one of proof and burden of producing particular document do not apply in such proceedings they are to be decided by practical consideration.19
IV.   General Principles of Labour Adjudication:-


The procedure to be followed in conducting the proceedings of Labour adjudicatory  bodies are laid down in the Industrial Dispute Rules 1957 but  apart from those there are certain other principles enunciated by Supreme Court which are to be followed by the labour adjudicatory machinery and some of them  are accentuated as under.

 (i)  Bound by Rules of Natural Justice:-


The  proceedings before the labour court and tribunals are quasi-judicial in  nature except from the angle of Sec. 19B & 228 of Indian Penal Code in which they are deemed to be judicial proceeding. Thus being largely quasi-judicial bodies they are bound to conform with rules of Natural justice.  The rules of natural justice are broadly stated by the Supreme Court as follows.
(i) The party should have due notice of the proceedings;

19. Sitaram Sugar Mill Vs workmen 1960 1 LLJ 558

(ii) He should have the opportunity of adducing all relevant evidence on which he relies;

(iii) That the evidence of the opposite side should be taken in his presence;

(iv) That he should be given the opportunity of cross-examining the witnesses examined by the opposite party; and

(v) That no material should be relief on against him without giving him an opportunity to explain the same.

The principles of natural justice must always be followed and the workmen must be given a full and proper opportunity to meet the case against them. Parties to an adjudication must be allowed to produce evidence which is relevant and material. It is wrong to shut out such evidence which it is sought to be produced by either party, Omission to consider evidence material to the controversy by the Tribunal vitiates the proceedings and the award.

The rules of fair play demand that where a party seeks to establish a contention which if proved would be sufficient to deny relief to the opposite side, such a contention has to be specifically pleaded and then proved.

The principles of natural justice demand that a person against whom certain charges  are leveled must be given the opportunity to cross examine  the witness against him. In the case of Graphite India Vs State of West Bengal20  The enquiry officer relied on a statement of the witness one Mr.Das Gupta and held the charges leveled were proved. But the enquiry officer refused to give opportunity to cross examine the witness.  Thus the high court held that principles of natural justice were not followed and hence set aside the proceedings.


20. 1973 Lab IC 1279 (cal)

     (ii)  Reasoned Decision  is essential:-


One of the basic principles of natural justice is that every judicial/ quasi judicial act must be reasoned.  No labour adjudicatory tribunal can pass a non speaking order. Thus a decision  which is not supported by reasons  is arbitrary and capricious thereby liable to be set aside. It is also equally important that the reason specified must be  supported by relevant evidences and materials21. Thus when the evidences do not support the reason in the decision then such finding is held to be perverse finding and becomes nonest in the eyes of law.

    (iii) Jurisdiction Limited to Scope of Reference:-


The labour adjudicating bodies cannot go beyond the scope on points of dispute which was  referred to them. In Delhi Cloth General Mills Company Vs Their workman22 the issue referred was whether strike/lockout at Delhi Mills are justified and legal. But the Tribunal allowed parties to take evidence and contest upon the existence of the strike or lockout. Thus the Supreme court on appeal held that the adjudication of Tribunal  was illegal as it went  outside its powers of adjudication.


Hence when the very terms of reference showed that the point of dispute between the parties was not the fact of closure  of business by the employer and the reference was limited to a narrow question as to whether closure of business was justified, the Tribunal by the terms of reference has no jurisdiction to go beyond the fact of closure and enquire whether  business was in fact closed by the management.23 

    (iv) Rule of Res-Judicata:-


The question of whether  an existing award can be re-opened was 

21. Workmen of Dinhingepera Tea Estate  Vs Dinhingepera Tea Estate   AIR 1957 SC 1026
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23. Pottery Mazdoor Panchayat  Vs Perfect Pottery Limited 1979   Lab IC  829 SC

considered by Supreme Court in  Burn & Co.  Vs. Employees 24. In this  case                                                                                                                                        there was a  existing award and the employees issued notice to terminate the award  demanding higher wages. The case was referred to another tribunal which held no change in circumstances for new award. On appeal it was reversed and award was given. But when case reached Supreme Court it applied the principles of resjudicata, and  upheld the order of the  Tribunal Court  opined  that the matter of Res-judicata was based  on public policy and hence applicable to labour adjudication. Thus application of doctrine of Res-judicata over formalized the  decision making process based on individual contest, specific cause of action, and findings on particular issue.


Hence  later decisions of Supreme Court  led to a inference that rules resjudicata and estoppel are not rules which are of useful application to industrial adjudication. “We do not entertain doubts on extension of the sophisticated Doctrine of constructive Res Judicata to Industrial law where special method of conciliation, collective bargaining and peaceful statement of dispute claim precedence over formalized rules of decision 25.

V.   Reference of Industrial Dispute:


When the conciliation at the instance of conciliation officer do not become successful then the conciliation officer would submit the failure report. The appropriate government after considering the report if satisfied that there is a case of reference, may refer the dispute to board of conciliation, Labour Court, Industrial Tribunal or National Tribunal.


Under section 10(1) of the Industrial Disputes Act where the appropriate Government is opinion that the Industrial dispute exist or apprehended, it may, at any time;-
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(a) Refer the dispute to a Board or promoting a settlement     thereof

(b) Refer any matter appearing to be connected with or relevant to the dispute to a court for inquiry; or
(c) Refer the dispute of any matter appearing to be connected     with or relevant to the dispute to a Labour Court for adjudication provided the dispute relates to any matter specified in the second schedule; or
(d)  Refer the dispute of any matter appearing to be connected with; or relevant to the dispute (whether it relates to any matter specified in the second schedule or Third schedule), to a tribunal for adjudication, provided that whether the dispute  relates to any matter specified in the Third Schedule and is not likely to affect more than 100 workmen the appropriate Government may, if it so thinks fit make the reference to a Labour Court as stated in clause (c) above.

Under sec. 19(1-A) the Central Government may refer the dispute to a  National Tribunal for adjudication If it opinions that 

(i) Any dispute exist or is apprehended

(ii) Such dispute involves any question of national importance.

(iii) The dispute is of such nature that the industrial establishment is situated in more than one state.


The main problem of labour adjudication in the delay and hence section 19(2A) provides that the order of reference must specify the time period which shall not exceed 3 months.  However such stipulated period  can be  further extended by adjudicating body by recording reasons in writing.

Constitutional Validity of Sec.10:-


In the case of Nirmala Textile Fishing Mills Vs Industrial Tribunal, Punjab 26 the question of validity of section 10 of I.D.Act came up for the consideration.  It was contended that the Sec.10 confers uncontrolled powers to government to refer the dispute to board or court this procedure  lacks rational basis and reasonable classification. But the Supreme Court rejected the contention holding that when the government  refused to refer the case if should pass an order stating reasons and  such order could be challenged if its malafide. More over its in-evitable that some discretion for the government is un-avoidable to ensure efficacious settlement of disputes. Hence in view of other safeguards against the wrongful use of discretion it was held that section 10 is intravires the constitution. 

Condition’s for Reference

(i) Existence of dispute is in-evitable for a reference u/s 10. The dispute must actually exist or it must be apprehended that industrial dispute is immanent.  In Madras Vs C.P.Sarathy 27 the fact was that some cinema companies workers claimed better wages conciliation officer  suggested some  terms of settlement to which few cinema company management accepted but others refused. Thus conciliation failed   and matter was referred to Industrial Tribunal. One of the issue was that whether there was existence of any dispute some workman whose management consented for settlement claimed no existence of dispute. But Tribunal found that substantial number of employees were not satisfied hence refused to drop the proceeding.

(ii) The dispute must be an Industrial Dispute as defined in Section 2(K) and 2A. These sections, exclude individual dispute from the purview of the Industrial Dispute Act except for as provided by Sec.2A 
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which treats individual dispute concerning retrenchment and dismissal as industrial dispute.
(iii) The order of reference must be in writing and signed in accordance with provisions of article 77 or 166 of constitution of India 28 and the points of dispute must be clearly stated in it so that the adjudicatory body would limit its enquiry to only those points.  Apart from this, the order should also specify the terms period within which the proceeding should be completed and such time cannot be  more than 3 months.

(iv) The reference must be made by the government and such government must be the appropriate government as defined in sec. 2a.

Kinds of Reference


The Power of reference of the dispute to Labour court by government may be discretionary or mandatory in  and nature and section 19(2) of the act provides for compulsory reference by government.
(i) Discretionary remedy:-


        Under section 10(1) the government of on opinion that the industrial dispute exist make reference to labour adjudicatory body. This means that the appropriate government alone can form the opinion to refer the dispute. But the exercise of discretionary power is not uncontrolled  because sec.12(5) of the act requires the government to record the reasons for not regarding the matter  and communicate if to the workmen and management. Hence refused to make reference must be supported by reasons and reasons must be substantiated by relevant evidence. The government must peruse the material evidences and come to a prema facie 

28. K. Madhavan Pillai, Labour  and Industrial Law, 12th Edition, pg. 122
opinion of the  existence of dispute and liable to be quashed if motivated by malafide29.
(ii) Mandatory reference:-

             Second proviso of section 10(1) makes the government bound to refer the dispute. The word ‘shall’ is used which imposes a mandatory duty upon the  government to  refer  the dispute (i) if it relates to public  utility service as provided  in schedule  I of the act (ii) if notice of strike or lock out under sec.23 has been given. Only if both the conditions are been satisfied the  government would be compelled to refer the matter to the Labour adjudicatory body.

Reference on Request of parties:-


Under Sec. 10(2) the government shall make reference of the dispute to the concerned authority of the parties make an application to the government to that effect.  In that the government must verify whether the applicant in each group form majority. Such reference must be made by the parties as in the manner specified in Rule 3 of Industrial Dispute Rules 1957.

Powers of Government

(i) The appropriate government  may during the pendency of reference prohibit the continuance of strike or lock out.

(ii) The government is competent to amend the terms of reference by another notification, but such amendment should only be supplemental or amplifying the reference30. The amendment cannot reduce the scope of reference or revoke/cancel the reference made31.

29. British India  Corporation Ltd Vs  Industrial Tribunal Punjab, AIR 1957 SC 170
30. Rashtra Doot Press Vs  Rajasthan S.P.K.Sangh 1977 Lab IC 1061
31. River stream  Navigation Vs Hazaria AIR 1960 Ass 39

(iii) The government is not barred from making a reference on the ground that it was refused on a previous occasion. The government may always change its mind and make second reference this power is evident from the usage of phrase “at any time”. It is not necessary to have fresh materials to make reference of the matter which was previously refused.

Withdrawal or Cancellation of Reference:-


A reference under section 10 of the  act being an administration act can be  amended  or revised so as to correct only clerical errors and government is not invested with power to supersede  or cancel the old reference 32.  In Dabur Pvt Ltd Vs  their workmen33 The government amended a word ‘Patna’ to ‘Ranchi’ the petitioner contended that the government had no powers to withdr4aw the proceeding and refer it to another court.  But court held that it was only a  clerical error and it could be corrected by the government. Hence held this correction will not amount to withdrawal of proceedings.

VI.   Award:-


An award is defined as an intrim or final determination of any dispute or any question relating thereto by Labour Court, Industrial Tribunal, or National Tribunal.

Conditions to Constitute an award:-


The following condition  must be satisfied to constitute an award:-

(i) There must be an interim or final determination
(ii) Such determination should be of an industrial dispute or of an question relating to such dispute; and
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(iii) Such determination should be by any Labour Court,  Industrial Tribunal, National Tribunal or an arbitrator under section 10-A.

Publication of Award:-


  Under section 18(1) of the Act it is mandatory on the part of the government to publish the award within 30 days from  date of receipt. In Remington Panel of India Vs their workmen34 Supreme Court ruled that the section  makes it obligatory on the  party of the government to publish the award the time period of 30 days prescribed their in is only directory and not mandatory for valid reasons publication may be delayed, the award becomes final upon publication. 

Operation and Enforceability of Award:-


The date of operation of award may be the date specified in award if may even be retrospective (ie) even before the date on which reference was made.  If no such specification is made the award is operation after 30 days from publication on such case enforceability and operation of award are on same date.


But before the award becomes enforceable the government may or may not given effect to the award if it opines  that it would be in-expedient to give effect to award either as a whole or in part  on public grounds of  affecting national economy or social justice. If modification are brought to the award such award becomes enforceable on expiry of 90 days of its publication. Such orders of modification should be presented before state legislature or parliament as the case may be.
Termination of award (if award pronounced upon settlement)


Section 19(6) provides for termination of operation of the award by giving notice. Since automatic termination of award is not contemplated 
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such notice must be gives by majority of the persons who are bound by the award. The award is terminated after expiry of 2 months from the date of receipt of written notice.

Binding effect of award:-


 Section 18 enumerates the persons on whom the award is binding.  They are

(i) All parties to Industrial Dispute

(ii) All other parties summoned to appear.


In Ramnagar Sugarcane Co Vs Chakaravarthy 35 The Supreme Court scrutinized the scheme of the Industrial Disputes Act for ascertaining the binding effect of the award.  In this case Industry had 2 unions ‘Worker Union’ & ‘Employer Union’ when dispute referred to conciliation officer the ‘worker union’ subsequently backed out of conciliating proceedings. But proceeding continued and settlement was reached.  Question was whether the settlement was binding on the ‘worker union’. Supreme Court held that the worker union is bound  because of Sec.18(3)(d) which says that when the worker is a party then award will be binding on all the employees of the Industry. Sec. 18(3)(b) provides that the award will be binding on not only the parties but also upon those who are summoned by the Tribunal or Labour Court.
Conclusion:-


The Industrial Dispute act envisages several measures for peaceful settlement of a Industrials dispute and endeavors to promote cordial relation between the employer and employee. Apart from specifying the Modes of settlement of dispute it also offers protection to the employees during the pending of the conciliation proceeding. Sec.33 of Industrial Dispute Act requires that there shall be no change in condition of service  
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during pendency of the dispute. The employer is to seek  permission/approval from the body with whom the dispute is pending. Thus the Industrial Dispute Act seeks to avoid victimization of labour for raising the dispute. Hereby the Industrial Dispute Acts gives all reasonable protection to the workman and seeks to settle the industrial disputes in most amicable way.

