PAGE  

MEMORANDUM OF CRIMINAL ORIGINAL PETITION

IN THE HIGH COURT OF JUDICATURE AT MADRAS

(Criminal Original Jurisdiction)

Crl.O.P.No.                     /2010 

 C.Sudhandhiraseelan , 

 S/o Mr.C.Chelladurai Nadar, 

 No.9, Flowers Road, 

 Kilpauk,

 Chennai-600010.                                                       …PETITIONER

Vs

 The   State Represented by 

 Inspector Of Police ,

 Central Crime Branch ,

 EDF Wing , Team-I,

 Egmore,

 Chennai – 600 008.,                   
Crime No. 636 of 2010
                                   …RESPONDENT

The Petition under Section 482 of Criminal Procedure Code 

The Petitioner begs to submit as follows;

The Address for service of the Petitioner is that of his Counsels R.VIVEKANANTHAN & D.VIKRAM RAJ, Advocates, No. 309, Additional Law Chambers, High Court Campus, Madras High Court, Chennai – 600 104. 

1. The Petitioner submits that on 26.02.2010 one S.Baskaran Proprietor of M/s Sameera Associates gave a complaint before the respondent and the same was registered in crime No. 99 of 2010 by the respondent for offence under section 420 r/w 34 IPC.

2. The petitioner submits that the  case of the defacto Complainant , Mr.S.Baskaran, Proprietor, Sameera Associates, having office at No.292A, Arcot Road , Kodambakkam, Chennai -600 024., is that the Defacto Complainant and one  Mr.S.C.Pandian  and 3 others entered into  a Memorandum of Understanding dated 20/ 09/2006 thereby  the latter have agreed to procure 120 Acres of land situated at the Nenmeli and Meleripakkam Villages , Thirkazhunkudram Taluk , Kancheepuram District  to the Defacto Complainant at an  average rate  of Rs.18000/- per Cent  and the Defacto Complainant  has paid a sum  aggregating Rs.24.25 Crores  on various dates under the said MOU  and the said Mr.S.C.Pandian  and 3 others  have only sold out / procured the lands  only to the extent of 110 Acres  and have been prolonging the procurement of the remaining 10 Acres of land  as agreed in the said MOU. 

3. The Petitioners submits that having aggrieved by the same, the defacto- Complainant has lodged a complaint dated 26/02/2010 against Mr.S.C.Pandian  and 3 others who are the parties to the MOU  and also against one Mr. Ashokkumar and the same was taken on file  in X Crime No. 99/2010  by the Respondent herein . Mr.S.RameshKumar , accused as A-2 in the said Complaint  made his application for granting of anticipatory bail in Criminal .O.P. No.4914/2010   before this Hon’ble Court  and this Hon’ble Court , by its order dated 26/02/2010,  has granted anticipatory bail to him  observing therein  that the entire allegations  set out in the Complainant  are borne out by records and document and the accused need not be subjected to the custodial interrogation. Likewise,    this Hon’ble Court has granted anticipatory Bail to the accused A-4 also by its Order dated 03/06/2010 made in Criminal .O.P. No.12401/2010.

4. The Petitioner submits that his name has been chosen to be  added  as Accused [A6] by the Respondent herein for the sole reason that a sum of Rs.4 Crores  by way of Cheques / Demand Drafts   was  said to have been paid by  the defacto Complainant  under the MOU dated 20/09/2010 in favour of Golden Developers , an un registered partnership firm wherein the Accused A-1, A-2, A-4, A-5, one Mr.A.Vikashkumar , son of Mr. D.Ashokkumar, Accused A-5 herein  and the Petitioner  were the  Partners.  

5. The Petitioner submits that neither he nor the other partners  have not made any contribution towards partnership firm  and the partner ship deed itself was executed on 15/09/2006  only for the purpose of opening  and maintaining a  bank account  and the money  received  through it’s partners  by the Partnership firm  will have to be treated as the contributions of the respective partners,  has arrested the petitioner  who is not at all a party to the above MOU and has not received  single pie from  and out of partnership firm business.
6. The Petitioner submits that the respondent herein, having given utter disregard to the above facts, has arrested the Petitioner on 09/06/2010 and the petitioner was forced by the Respondent herein to give a confession statement, as if the MOU itself was entered into by the partnership firm which is factually not correct  and the same is contrary to what have been stated in the MOU  and the same is only for the sake of  implicating the Petitioner as an accused in the above Complaint. The petitioner was remanded to judicial custody on 10/06/2010. The Petitioner further submits that he filed a bail petition before the Learned XI Metropolitan Magistrate, Saidapet in Crl.M.P.No. 632 of 2010 on the same day and the Learned Magistrate was pleased to order notice respondent returnable by 14.06.2010. 
7. The Petitioner submits that in the mean time the Respondent herein filed a petition in C.M.P.No.636/2010 before the Learned XI Metropolitan Magistrate, Saidapet, praying for handing over of the Petitioner herein to the police custody for a period of 7 days . When the above petition came up for hearing before the Learned Magistrate on 14/06/2010,  the objections were filed on behalf of the Petitioner herein .However the Learned XI Metropolitan Magistrate, in an incorrect appreciation of the facts, the documentary evidences and the submissions made on behalf of the Petitioner herein has allowed the above C.M.P   as prayed for in his order dated 14/06/2010. 

8. The Petitioner submits that the order passed by the learned XI Metropolitan Magistrate, Saidapet in Crl.M.P.No. 636 of 2010 granting police custody of the petitioner, is an interlocutory order and hence the jurisdiction of this Hon’ble Court under  section 482 Cr.P.C is invoked. The Petitioner further submits that the impugned order passed by the Learned Magistrate needs to be set aside for the following among other. 

GROUNDS
A) The Learned Magistrate ought to have taken judicial notice that this Hon’ble Court in its Orders dated 26/02/2010 and 03/06/2010 made in Criminal O.P.No(s). 4914/2010  and 12401/2010  wherein it has been categorically observed that  the allegations set out in complaint are borne  out of the records and documents and the custodial interrogation is not required  even with respect to the  Accused originally named in FIR.

B)  The Learned Magistrate ought to have seen that the name of the Petitioner herein has been made to be figured as the accused only on the basis of his confession statement forcibly received by the respondent police.

C)  The Learned Magistrate ought to have seen  that the allegations set out in the complaint are all about prolonging the contractual obligation to procure the lands  as agreed in the Memorandum of Understanding  which not at all amount to the Cheating as defined under the Section 420  of the I.P.C

D)  The Learned Magistrate has erred in not considering that the dispute involved in the above matter is purely of civil matter and the offence has not been made out in the Complaint and if the defacto Complainant is aggrieved by the non performance of obligations by the parties to the MOU, he will only be entitled to seek the remedies by invoking the arbitration Clause as per the MOU. 

E) The  Impugned order  is not in any way necessary for the effective completion of the investigation but only to facilitate the Respondent police to  hold Katta Panchayat  over the  issue  by forcibly to make the petitioner  held liable to pay  out of his own money towards the settlement of the issue  to which the petitioner is privy to the same  and the same is clear abuse of process of civil proceedings.  

F) The Learned Magistrate ought to have strictly considered on materials the application for grant of police custody as it affects the fundamental right and personal liberty of the Petitioner. 

In these circumstances it is therefore humbly prayed that this Hon’ble Court may be pleased to issue a direction calling for the records of the Impugned Order dated 14/06/2010 made in C.M.P.No.636/2010 in X Crime No.99/2010 passed by the Learned XI Metropolitan Magistrate, Saidapet, Chennai-15 and quash the same and thus render justice.                                                                       
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PETITION TO DISPENSE WITH PRODUCTION OF

CERTIFIED COPY OF THE ORDER

For the reasons stated in the accompanying Criminal Original Petition, it is therefore humbly prayed that this Hon’ble Court may be pleased to dispense with production of the original certified copy of the Order passed by the Learned XI Metropolitan Magistrate, Saidapet in Crl.M.P.No. 636 of 2010 till the disposal of the 
Crl.O.P. No.                                    of 2010 and thus render justice, 

Dated at Chennai on this             day of June, 2010. 
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