Historical background 
India started her quest for industrial development after independence in 1947. The industrial Policy Resolution of 1948 marked the beginning of the evolution of Indian Industrial Policy, and thereafter with the economic and social development there has been shift in industrial policy from the directed and regulated economy in 1948 and 1956 Policy Resolution, to the free marked economy in 1991. The 1946 Resolution while defining the broad contours of the industrial policy, delineated the role of the State in the industrial development both as an entrepreneur and as an authority. The 1956 Resolution was to achieve the objective of growth, social justice and self-reliance in the industrial sector and defined the parameters of the Government’s regulatory mechanism. While agriculture was left to private initiative, industrialization was subject to Government intervention and regulation. The private sector was allowed limited licensed capacity in the core sector; the public sector was to achieve the commanding heights by controlling major share of production. The model dominated the policy till 1980 or so. Some of the politically induced measures of the seventies like the bank nationalization, the takeover of the wholesale trade in food grains, the increasing stringency of Government controls through Monopolies and Restrictive Trade Practices Act, 1969 (the MRTP) and the Foreign Exchange Regulation Act, 1973 (the FERA). 
MONOPOLIES AND RESTRICTIVE TRADE 
PRACTICES ACT, 1969 – AN OVERVIEW 

The objects of the Monopolies and Restrictive Trade Practices Act, 1969 (MRTP Act) is to provide that the operation of the economic system does not result in the concentration of economic power to the common detriment, for the control monopolies, for the prohibition of monopolistic and restrictive trade practices and for matters connected therewith or incidental thereto.
The MRTP Act seeks to regulate those aspects of trade and commerce which have or are likely to have deleterious effect on the consumer by impairing competition. It does not regulate trade and commerce as such. The restraint is necessary for overriding response connected with the economy as a whole and the public interest. The Act originally curbed monopolistic and restrictive trade practices only. These were anti-competitive practices indulged by manufacturers and their dealers. Unfair trade practices were brought under the purview of the MRTP Commission, by the MRTP (Amendment) Act, 1984. The Act has a “general social policy” function as well as an economic policy function. Its other object of prevention of concentration of economic power in a few hands, has been deleted by the Monopolies and Restrictive Trade Practices (Amendment) Act, 1991. This amendment is part of the package of the economic reforms effected by the Government. With the increasing complexity of industrial structures and the compulsion for achieving economies of scale for facilitating higher productivity and competitive advantage in the international market, the interference of the Government through the MRTP Act in investment decisions of big companies had become injurious to the country’s industrial growth. The conclusion, accordingly, was that the pre-scrutiny of investment decisions of the so-called MRTP companies would no longer be required. The thrust of the policy is now on control of restrictive and unfair business practices, and MRTP Act is restructured by eliminating and legal requirement for prior  governmental approval for expansion of existing undertaking and establishment of new undertakings, and repealing the provisions relating to merger, amalgamation and take-over. Accordingly, the restriction on acquisition and transfer of shares in section 30A to 30H of the MRTP Act now returns to the Companies Act, from where they had been shifted in 1984.
Scheme of the Act

The Act consists of nine chapters. Chapter I is preliminary; Chapter II deals with the establishment, constitution, powers and functions of a commission to administer the Act. Powers to obtain information and appoint inspectors; offences and penalties; miscellaneous items, are dealt with respectively in Chapter VII, Chapter VIII, and Chapter IX. Chapter IX. Chapter III dealing with concentration of economic power has since been deleted. Chapter IV deals with monopolistic trade practices. Chapter V deals with restrictive trade practices. Chapter V deals with restrictive trade practices (Part A), and unfair trade practices (Part B). 
Trade Practice, meaning of 

The MRTP Act deals with the trade practices. There must be a trade practice in relation to the goods or services. The word “trade” in the Act has been defined to mean any trade, business industry relating to the production, supply or control of goods and includes the provision of services
. 
“Trade Practice” means any practice relating to carrying on of any trade and includes anything done by the trader and a single or isolated action of any person in relation to any trade
. Thus before there can be any trade, there must be some goods or provision of services with respect to which any trade or business or industry can be carried on. Goods for that matter would mean products manufactured processed or mined in India
.
If the trade practice is restrictive or unfair, the MRTP Act intervenes. The primary concerns of the Act are disciplining and regulation of trade practices or market forces and behaviour so that there is no concentration of economic power (monopolies, in other words), to prohibit all attempts to stifle competition and to protect consumers from being exposed to unfair trade practices. 
Viewed in this legislative setting ‘trade practice’ must necessarily implies carrying on of a trade in goods which are being produced on a commercial scale for being channeled into the market. 

Restrictive Trade Practices 

Where a trade practice has the effect, actual or probable of restricting, lessening or destroying competition, it is liable to be regarded as restrictive trade practice. If a trade practice merely regulates and thereby promotes competition, it would not fall within the definition of ‘restrictive trade practice’, even though it may be to some extent, in restraint of trade. Whenever, therefore, a question arises as to whether a certain trade practice is restrictive or not, it has to be decided not on any theoretical or a prior reasoning, but by inquiring whether the trade practice has or may have effect of preventing distorting or restricting competition. 
Restrictive trade practice, meaning of 

A restrictive trade practice is defined to mean a trade practice which has or may have the effect of preventing, distorting or restricting competition in any manner and in particular.

1. which tends to obstruct the flow of capital or resources into the stream of production, or 

2. Which tends to bring about manipulation of prices or conditions of delivery or to affect the flow of supplies in the market relating to goods or services in such manner as to impose on the consumers unjustified costs or restrictions. 

Thus, the trade practice which tends to obstruct the flow of capital or resources into the stream of production or to bring about manipulation of prices, or conditions of delivery or to affect flow of supplies of goods or services so as to impose unjustified cost or restrictions on consumers
, is a restrictive trade practice.
Prior to the 1984 Amendment Act any restrictive trade practice falling within one or more of the categories mentioned in section 33(1) or any service under section 33(2) was registrable under the MRTP under the MRTP Act with the Director-General. Many dealership agreements escaped attention of the MRTP Commission as the agreements containing categories of trade practices were not registered since the clauses were not judicially declared ‘restrictive’. This position has now been remedied by the MRTP (Amendment) Act, 1984 which declares certain trade practices to be registrable with the Director-General per se as the said practices are deemed to be restrictive trade practices. 
There has, therefore, been a greater control by the MRTP Commission in curbing restrictive trade practices. 

Categories of Restrictive Trade Practices 
Every agreement falling within one or more of the following categories shall be deemed for the purpose of the MRTP Act to be an agreement relating to restrictive trade practice and subject to registration in accordance with the provisions of section 33:

(a) any agreement which restricts or is likely to restrict by any method the persons or classes of persons to whom goods are sold or from whom goods are brought. 

(b) Any agreement requiring  a purchaser of goods as a condition of such purchase, to purchase some other goods;

(c) Any agreement restricting in any manner the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or any other person; 

(d) Any agreement to purchase or sell goods or to tender for sale or purchase of goods only at prices or on terms or conditions agreed upon between the sellers or purchasers;
(e) Any agreement to grant or allow concessions or benefits, including allowances, discount, rebates or credit in connection with, or by reason of dealings; 

(f) Any agreement to sell goods on condition that the prices to be charged on on re-sale by the purchaser shall be the prices stipulated by the seller unless it is clearly stated that prices lower than prices may be charged; 
(g) Any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal of the goods;

(h) Any agreement not to employ or restrict the employment of any methods, machinery or process in the manufacture of goods;
(i) Any agreement for the exclusion from any trade association of any person carrying on or intending to carry on, in good faith the trade in relation to which the trade association is formed;

(j) Any agreement to sell goods at such prices as would have the effect of eliminating competition or a competitor; 

(k) Any agreement restricting in any manner, the class or number of wholesalers, producers or suppliers from whom any goods may be brought; 

(l) Any agreement as to the bids which any of the parties thereto may offer at an auction for the sale of goods or any agreement by which any party thereto agrees to abstain from bidding at any auction for the sale of goods. 

Tests, whether a trade practice restrictive, rule of reason
The decision whether a trade practice is restrictive or not has to be arrived at by applying the rule of reason and not on the doctrine that any restriction as to the area or price will per se be a restrictive trade practice
. Every trade agreement restrains or binds person or places or prices. The question is whether the restraint is such as regulates and thereby promotes competition or whether it is such as suppresses or even destroys competition
. To determine this question, three matters are to be considered. First, what facts are peculiar to the business to which the restraint is applied. Second, what was the condition before and after the restraint is imposed. Third, what is the nature of the restraint and what is its actual or probable effect. 

The legality of an agreement does not depend upon whether or not it restrains competition but it depends upon whether the restraint imposed is such as regulates and thereby promotes competition or whether it is such as suppresses or destroys competition. Any trade practice which is prejudicial to the public interest is restrictive. 

Resale price maintenance 
Any agreement to sell on condition that the prices to be charged on resale by the purchaser would be the prices stipulated by the seller unless it is clearly stated that prices lower than those prices may be charged is a restrictive trade practice
. The object is that when specified rates are mentioned in the price list issued by the manufacturers and the sale and purchase including resale of the products is governed by those rates, there should be a clear mention in the price list that the dealers can sell at prices lower than those shown therein so that the ultimate consumers may not be led or misled by the fact that the prices mentioned in the price list are final and not subject to negotiation
.

Restrictive trade practice is prejudicial to the public interest 

A restrictive trade practice is deemed to be prejudicial to the public interest unless the Commission is satisfied that – 

(1) the restriction is reasonably necessary to protect the public against injury, or to counteract measures taken by any person with a view to preventing or restricting competition or to enable the persons who are party to the agreement to negotiate fair terms for supply of goods to, or acquisition of goods from, any one person not party thereto, or

(2)  restriction is required, for purposes in connection with the maintenance of any other restriction accepted by the parties which is not contrary to public interest; or to meet the requirements of the defence of India or for the security of the State; or to ensure the maintenance of supply of goods or services essential to the community; or 
(3) The removal of the restriction would deny to the public substantial benefits or advantages enjoyed or likely to be enjoyed; or would be likely to have a serious and persistent adverse effect on the general level of unemployement in an area; or to cause a reduction in the volume or earnings of export business; or 

(4) The restriction does not directly or indirectly restrict or discourage competition to any material degree in any relevant trade or industry or is not likely to do so
; or the restriction has been expressly authorised and approved by the Central Government
.
In addition to the above, the commission has also to be satisfied that the restriction is not unreasonable, having regard to the balance between those circumstances and any detriment to the public or persons not parties to the agreement, resulting or likely to result from the operation of the restriction. 

Public interest -  Section 38 deals with situations which are deemed to be prejudicial to the public interest. Otherwise also, any restrictive trade practice which is prejudicial to the public interest has to be prevented. The term “public interest” is vague, impalpable and elusive, defying definition. Common good or general welfare of a community is conducive to public interest. Broadly speaking a thing is said to be in public interest where it is or it can be made to appear to be contributive to general welfare it is or it can be made to appear to be contributive to general welfare rather than of a class, group of individual.
Protection of consumer’s interest on merger, amalgamation and takeover 

Though provisions relating to merger, amalgamation and takeover have now been deleted from MRTP Act, the merger or amalgamation or takeover may still invite application of the Act, as it may adversely affect consumer’s interest. 

The MRTP Act is not against the merger as such. Only when it is detrimental to the consumer’s interest, the Act can intervene. Such merger may mean grabbing market share and jacking up prices. It may stifle competition. monopoly player can tie up with distributors to treat its products favourably, influence wholesalers to stocking products from the smaller industries. He can also affect the supply of raw materials and other supplies to others. A big company can, therefore, control distribution and supply network and they deter the competition. 
The acquisition of another company or the merger or the amalgamation is to be prohibited if it results in a corporation being likely in a position to control or dominate a market for goods or services, or where the corporation is already in that position, if it increase its control.

The Act will not intervene if the consumer’s interest is not adversely affected by the merger and the benefits of economies of scale are passed on to them. The consumers are also likely to be benefited as merger ensures greater quality control emphasis on research and development. But such benefits would be of no avail, and consumer’s interest could be said to have been adversely affected, if a company gains full or near full control of the market so that it could dictate prices, supplies or both to the detriment of the consumers interest.

Restrictive practice to protect public against injury, is not prejudicial to public interest – Restrictions on stockiest or sellers not to sell goods other than the specified are not deemed to be restrictive, if these are reasonably necessary to protect the public against injury in connection with the consumption, installation or use of the goods
. In India Cements Ltd., In re
. the stockists of cements were prohibited from dealing in or selling any other brand of cement without obtaining the approval of the manufacturers. A full bench of the MRTPC, while holding that the restrictive clause was hit by section 33(1)(c), enabled the respondent to get away through the gateway available, inter alia, under clauses(a) and (b) of section 38(1) of the MRTP Act. The Commission held that the restriction is reasonably necessary, otherwise there could be possibility of mixing up and the consumer getting either a mixture of two brands or a different brand of cement; and that the restriction is necessary to protect the public from getting cement other than the one desire. This type of restrictive trade practice, having regard to the nature of the commodity of cement involved can be easily mixed up with or passed of or another brand of cement; and the restriction imposed by the respondent was reasonable and was not to be directed struck off.
Does not affect the quality of the services rendered by the repairer to the users of Sony products or cause confusion in respect of the rendering of the services. The Commission was of the view that this condition operates as restriction within the meaning of clause (c) of section 33(1). It was however, of the view that the restriction imposed by Sony to the effect that the repairer would not, without the prior consent of Sony, engage in any business which is the same or similar to any services for another manufacturer of electronic products was, in the facts and circumstances of the case and having regard to the highly sophisticated nature of trade and the quality of the product in question, reasonably necessary to protect the public (users of Sony products) against injury. The removal of such restriction would deny the users of Sony products other substantial benefits or advantages in that it ensures excellence in the quality of servicing, repair and replacement of components of Sony products.

Unfair Trade Practices 

With the introduction of unfair trade practices into the MRTP Act, the MRTP Commission is enquiring into various unfair trade practices.

The expression “Unfair trade practices” has been defined to mean a trade practice which a person adopts for the purpose of promoting sale, use or supply of goods or provision of any services by any unfair method or unfair deceptive practice
.

Categories of Unfair Trade Practices 

The MRTP Act deals with the following categories of unfair trade practices: 

1. misleading advertisement and false representation emanating from statements made orally or in writing by the visual representation
.
2. bargain sale or supply of goods or service that are not intended to be offered for sale or supply at the bargain price or for a period that is, and in quantities that are, reasonable having regard to the nature of the market in which the business is carried on, the nature and size of business and the nature of the advertisement.
3. Offering of gifts, prizes etc. with the intention of not providing them as offered or creating the impression that something is being given or offered free of charge when it is fully or partly covered by the amount charged in the transaction as a whole.
4. conduct of any contest, lottery, game of chance or skill for the purpose of promoting, directly or indirectly the sale, use or supply of any product or any business interest.

5. Permitting the sale or supply of goods intended to be used or are of a kind likely to be used by consumers knowing or having reason to believe that the goods do not comply with the standards prescribed by competent authority relating to performance, composition, content, etc.

6. hoarding or destruction of goods, or refusal to sell the goods or to make them available for sale.

Reasons to repeal MRTP Act
· The MRTP Act has 14 as per se offences negative the principles of natural justice.
· The MRTP Act provides registration of agreement, as compulsory results in red tapisim. 

·  Dominance per se is not bad only its abuse is considered bad whereas in the MRTP Act, dominance itself is bad.

· Combinations are not regulated by the MRTP Act. 
· The MRTP Act has only powers to pass “cease and desist” orders and does not have any other powers to prevent and punish. 

· The MRTP Act does not vest the MRTP Commission to inquire into cartels of a foreign origin in a direct manner. 
· The concept of “group” under the MRTP Act has a wider import and is unworkable. 

Raghavan Committee Report on Competition Law 

The Raghavan Committee Report discussed in detail and made recommendations on both Policy and Law of competition. It recommended that the competition law should cover all consumers who purchase goods or services, regardless of the purpose for which the purchase is made. The State monopolies, Government procurement and foreign companies should be subject to the competition law. The committee observed that the focus for most competition laws today in the world is on there areas: 

· Agreement among enterprises;

· Abuse of dominance;

· Mergers, or more generally, combinations among enterprises. 

In respect of each, the Committee recommended as follows.
AGREEMENT AMONG ENTERPRISES 
· All agreements (horizontal and vertical) should be covered by the competition law, if it is established that they prejudice the competition. Horizontal agreements relating to prices, quantities, bids (collusive tendering) and market sharing are particularly anti-competitive. Vertical agreements like tie-in arrangements, exclusive supply/distribution agreements and refusal to deal are also generally anti-competitive.
· Certain anti-competitive agreements should be presumed to be illegal.

· Agreements that contribute to the improvement of production and distribution and promote technical and economic progress, while allowing consumers a fair share of the benefits, should be dealt with leniently. 

· The “relevant market” should be clearly identified in the context of horizontal agreements.

· Blatant price, quantity, bid and territory sharing agreements and cartels should be presumed to be illegal.

ABUSE OF DOMINANCE 

· Abuse of dominance rather than dominance should be the key for competition law; 

· Dominance should be defined in terms of “the position of strength enjoyed by and undertaking which enables it to operate independently of competitive pressure in the relevant market and also to appreciably affect the relevant market, competitors and consumers by its actions.” The definition needs to be also in terms of “substantial impact on the market including creating barriers to new entrants.” 

· Abuse of dominance will include practices like restriction of quantities, markets and technical developments.
· Abuse of dominance which prevents, restricts or distorts competition needs to be frowned upon by the competition law. 

· Relevant market needs to be an important factor in determining abuse of dominance. 

· Predatory pricing (which is defined as the situation where a firm with market power prices below cost so as to drive competitors out of the market) is generally prejudicial to consumer interest in the long run. It is to be treated an abuse only if it is indulged in by a dominant undertaking.
· Abuse of dominance and exclusionary practices will need to be dealt with by the adjudicating authority on the rule of reason basis. 

MERGERS 
· Mergers need to be discouraged, if they reduce or harm competition. 
· Mergers beyond a threshold limit in terms of assets should require pre-notification. 
· The threshold limit suggested is the value of the assets of the merged entity at Rs.500 crores or more and of the group to which the merged entity belongs at Rs.2000 crores or more both linked to wholesale price index.
· If within a specified time period of 90 days, the adjudicating author if does not, through a reasoned order, prohibit the notified merger, it should be deemed to have been approved.
Competition Commission of India (CCI) – The Raghavan’s Committee recommended for the establishment of a competition law authority christened “Competition Commission of India” (CCI) to implement Indian Competition Act with the following functions: 
· It will hear competition cases.

· It will play the role of competition advocacy.

· It will have the power to formulate its own rules and regulations to govern the procedure and conduct of its business also its administration. 

· It will have powers to impose fines and sentences of imprisonment. 

· It will have the powers to award compensation. 

· It will have the powers to review its own orders.

· It will have the powers to review the orders of other authorities on the touchstone of competition. 

· It will have limited powers of contempt. 

· The trial before it should be summary in nature. 

Cases pending before the MRTP Commission relating to unfair trade practices may be transferred to the concerned consumer court under the Consumer Protection Act, 1986 and those relating to monopolistic trade practices, to the CCI.

INTRODUCTION TO COMPETITION ACT, 2002
Competition Act – Necessary for promotion of competition 
The Competition Act, 2002, was enacted to provide for the establishment of a Commission to prevent practices having adverse effect on competition, to promote and sustain competition in markets, to protect the interests of the consumers and to ensure freedom of trade carried on by other participants in markets, and for matters connected therewith or incidental thereto. In the pursuit of globalization, India has responded by opening up its economy, removing controls and resorting to liberalization. The natural corollary of this is that Indian market should be geared to face competition from within the country and outside. Competition facilitates controlling costs, promoting innovation for the benefit of final users and consumers. The full potential benefits of liberalization may not be achieved if there are restrictions on competition. Such restrictions harm efficiency and consumers. Since the business will be allowed to grow in an unshackled manner, large corporations may emerge and grow. Such emergence and growth are essential to industrial efficiency and innovation. Monopolies will come up. It is the abuse of monopoly the Act seeks to prevent. The Act was amended by the Competition (Amendment) Act, 2007 to provide, inter alia, for establishment of Competition Appellate Tribunal to hear appeal against any direction issued or decision made or order passed by the Competition Commission of India. The salient features of the Competition (Amendment) Act, 2007, are – 

· The Competition Commission of India shall be an expert body which would function as a market regulator for preventing and regulating anti-competitive practices in the country and also having advisory and advocacy functions in its role as a regulator;
· Mandatory notice of merger or combination by a person or enterprise to the Commission within thirty days. Failing, a penalty can be imposed a penalty of up to one percent of the total turnover or the assets whichever is higher; 

· Establishment of a Competition Appellate Tribunal 

· To hear and dispose of appeals against any direction issued or decision or order made by the Commission; 

· To adjudicate claims on compensation and pass orders for the recovery of compensation from any enterprise for any loss or damage suffered as a result of any contravention of the provisions of the Act; 

· Whose orders are to be implemented as a decree of a civil court;

· Appeal against whose orders may be filed to the Supreme Court; 
· imposition of penalty for contravention of the Commission orders which may, in certain cases of continued contravention, extend to rupees twenty-five crores or imprisonment which may extend to three years or with both;

· Continuation of the Monopolies and Restrictive Trade Practices Commission (MRTPC) till two years after the constitution of Competition Commission, for trying pending cases under the MRTP Act, 1969 after which it would stand dissolved.

The amended Act has now plugged a number of loopholes in the original Act.

Main object of the Act

The main object of the Act is to promote free competition in India and to protect the interests of consumers. The Raghavan Committee on Competition Policy defines ‘free competition’ to mean total freedom to develop optimum size without any restriction. The limitation, if at all necessary, is not limitation of size but of competition power by prohibiting trade practices which cause appreciable adverse effect on competition in markets within India. The consumer interest is the ultimate raison d’etre of competition, low prices and higher quality. For the entrepreneurs, the objective is to assure fairness. The object of the competition policy is as follows:-

“Competition policy, in this context, thus becomes instrument to achieve efficient allocation of resources, technical progress, consumer welfare and regulation of concentration of economic power. Competition policy should thus have the positive objective of promoting consumer welfare.” (Raghavan’s Committee Report, para 1.2-0)

The Supreme Court observed in Competition Commission of India v. Steel Authority of India [Civil Appeal No. 7779 of 2010]:

“As per the statement of objects and reasons, this enactment in India’s response to the opening up of its economy, removing controls and resorting to liberalization. The natural corollary of this is that the Indian market should be geared to face competition from within the country and outside. The Bill sought to ensure fair competition in India by prohibiting trade practices which cause appreciable adverse effect on the competition in market within India and for this purpose establishment of a quasi-judicial body was considered essential. The other object was to curb the negative aspects of competition through such a body namely, the ‘Competition Commission of India’ (for short, the ‘Commission’) which has the power to perform different kinds of functions, including passing of interim orders and even awarding compensation and imposing penalty. The Director General appointed under section 16(1) of the Act is a specialized investigating wing of the Commission. In short, the establishment of the Commission and enactment of the Act was aimed at preventing practices having adverse effect on competition, to protect the interest of the consumer and to ensure fair trade carried out by other participants in the market in India and for matters connected therewith or incidental thereto.”

The Competition Act, therefore, seeks to:-

· Ensure fair competition in India by prohibiting trade practices which cause appreciable adverse effect on competition in markets in India;

· Promote and sustain competition in markets;

· Protect the interest of consumers;

· Ensure freedom of trade carried on by other participants in markets.

Thus, the principal objects of the Act, in terms of its Preamble and Statement of Objects and Reasons, are to eliminate practices having adverse effect on the competition, to promote and sustain competition in the market, to protect the interest of the consumers and ensure freedom of trade carried on by the participants in the market, in view of the economic developments in the country. In other words, the Act requires not only protection of free trade but also protection of consumer interest.

The objective of the Act is to protect the interests of the consumers. In order so to do, it seeks to promote and sustain competition and ensure fair competition and freedom of trade. The use of the word “protect” in the preamble furnishes the key to the mind of the makers of the Act. Various definitions and provisions which elaborately attempt to achieve this objective have to be construed in this light without departing from the settled view that a preamble cannot control the otherwise plain meaning of a provision. The delay in disposal of cases, as well as undue continuation of interim restraint orders, can adversely and prejudicially affect the free economy of the country. The Act provides for the time bound disposal of such matter the legislative intent in this regard could be seen in the scheme of various provisions of the Act in sections 26, ,29, 30, 31 53B(5) and 53T and regulations 12, 15, 16, 22, 32, 48 and 31 of the CCI (General) Regulations 2009. Efforts to liberalize the Indian economy to bring it at par with the best of the economies in this era of globalization would be jeopardized if time bound schedule and, in any case, expeditious disposal by the Commission is not adhered to. The Act, provides for the establishment of a quasi-judicial body called Competition Commission of India (CCI) with the following two basic functions, to achieve the said objectives:-

· Administration and enforcement of competition law and competition policy to foster economic efficiency and consumer welfare;

· Involvement proactively in Government policy formulation to ensure that markets remain fair, free, open, flexible and adaptable.

It shall also undertake competition advocacy and imparting training on competition issues. The Act also seeks to repeal the Monopolies and Restrictive Trade Practices Act, 1969.

Scheme of the Act
The Act consists of 66 sections, under nine chapters.

Chapter I is the preliminary which provides for the title of the Act, its extent, commencement and application. It extends to whole of India except the State of Jammu and Kashmir. It shall come into force on such date as the Central Government may, by notification in the Official Gazette, appoint. Section 2 is the definition clause defining various expressions used in the Act and provides that “unless the context otherwise requires”, those expressions used in the Act as defined in the Act shall be taken to mean as defined. Chapter II consists of sections 3 to 6, dealing with prohibition of certain agreements, abuse of dominant position and regulation of combinations. Chapter III which consists of sections 7 to 17 deals with the establishment of the Competition Commission of India, its composition, appointment of its Chairperson and other Members and their term of office, salary allowance and other terms and conditions, resignation, removal and suspension etc. Chapter IV deals with powers and functions of the Commission and contains sections 18 to 40. Chapter V consists of section 41 and deals with duties of Director General. Chapter VI deals with penalties for the contravention of the orders of the Commission or failure to comply with its directions and of the Director General, and for making false statements or omission to furnish material information. It also deals with penalties for offences in relation to furnishing information. It consists of sections 42 to 48. Chapter VII deals with competition advocacy (section 49). Chapter VIII deals with creation of a fund called Competition Fund and grants given by the Central Government, and accounts and audit. It consist of section 50 to 53. Chapter VIII-A deals with the establishment of Competition Appellate Tribunal to hear and decide appeals, its composition, qualification, selection, terms of conditions of employment, resignation, removal of its members, its procedures and power, execution of tits orders etc. it consists of sections 53A to 53U. Chapter IX contains miscellaneous provisions, dealing with the overriding effect of the Act, exclusion of jurisdiction of the Civil Courts, powers to make rules or regulations and remove difficulties, repeal and saving, etc. (sections 54 to 66).
Prohibition of certain agreements, abuse of dominant position and regulation of combination – Chapter II provides for the prohibition of certain agreement (section 3), abuse of dominant position (section 5) and regulation of combinations (section 6). Section 3, inter alia, provides for prohibition of entering into anti-competitive agreement. It shall not be lawful for any enterprise or person to enter into an agreement in respect of production, supply, storage, distribution, acquisition or control of goods or provision of service which causes or is likely to cause an appreciable adverse effect on competition within India. Any such agreement shal be void. The section specifies certain activities which are presumed to have adverse appreciable effect on competition, and also certain agreements amongst enterprises at different stages and levels of the production chain in different markets as having the same adverse effect. Exceptions are provided in sub-section (5). Section 4 prohibits abuse of dominant position by any enterprise. Such dominant position, inter alia, includes imposition, either directly or indirectly, of unfair or discriminatory purchase or selling prices or conditions (including predatory prices of goods or services), limiting production or restricting of goods or provision of services, indulging in practices resulting in denial of market access, making the conclusion of contracts subject to acceptance by other parties of supplementary obligations and using dominant position in one market to enter into or protect other market. Section 5 deals with combination of enterprises and persons, and provides that the acquisition of one or more enterprises by one or more persons or acquiring of control or merger or amalgamation of enterprises under certain circumstances as specified shall be construed as combination. Section 6 deals with regulation of combination. It, inter alia, provides that no person or enterprise shall enter into combination which causes or is likely to cause an appreciable adverse effect on competition within the relevant market in India. Certain institutions as specified are, however, exempted.

Competition Commission of India – Chapter III bears the title Competition Commission of India. Section 7 provides for the establishment of the Competition Commission of India, as body incorporate having perpetual succession and a common seal with power to acquire, hold and dispose of property and to contract, with head office at the place as decided by the Central Government. The Commission may establish offices at other places in India. Section 8 provides for the composition of the Commission. It provides that the Commission shall consist of a Chairperson and not less than two and not more than six other Members to be appointed by the Central Government. A person having a special knowledge of, and professional experience in, not less than fifteen years in international trade, economics, business, commerce, law, finance, accountancy, management, industry, public affairs, or competition matters including competition law and policy which, in the opinion of the Central Government, be useful to the Commission, shall be eligible for appointment as the Chairperson or a Member. Section 9 deals with the appointment. Section 10 deals with term of office of Chairperson and other Member; section 11, with the resignation, removal and suspension; section 12, with restriction on employment on his ceasing to hold office; and section 14, with salary, allowance and other terms and conditions. Section 13 deals with administrative powers of the chairperson. Section 15 provides that vacancy etc. shall not invalidate the proceedings of the Commission. Section 16 deals with appointment of Director General, for assisting the Commission in conducting inquiry into contravention of the provisions of the Act, for conduction of cases before the Commission etc., and the Additional, Joint, Deputy and Assistant Directors General, advisers, or such officers or other employees as may be prescribed. Section 17 deals with and provides for the staff of the Commission, terms of service etc.

Duties, powers and functions of the Commission – Section 18 deals with the duties of the Commission. These are to achieve the purpose for which the Act is enacted as enshrined in the preamble viz., to eliminate practices having adverse effect on competition, promote and sustain competition, protect the interests of the consumers and ensure the freedom of trade carried by other participants, in markets in India. Section 19 empowers the Commission to inquire into certain agreement and dominant position of enterprise violating provisions of section 3(1) and section 4(1); and section 20, into combination (section 5). Procedure for enquiry in respect of the one is provided in section 26 and the power to make orders after such enquiry in section 27; and for the other, in section 29 and the orders, in section 31. Commission is also empowered to inquire into disclosures of the details of the proposed combinations as required to be made under section 6(2) (section 30), and into an agreement or abuse of the dominant position or combination if it has or is likely to have appreciable adverse effect on competition in India even if such agreement or abuse or combination takes place outside India (section 32). What factors have appreciable effect for the purpose of section 19 has been set out in sub-section (3) thereof, and for the purposes of section 20 in sub-section (4) thereof. Section 21 contains provisions relating to the circumstances under which a reference can be made to the Commission by statutory authorities.

As aforesaid, section 26 lays down the detailed procedure for any inquiry initiated suo motu by the Commission or on receipt of any information or reference referred to is section 19. If the Commission is of the opinion that prima facie case exists, it shal direct the Director General to cause an investigation made into the alleged matter and to submit a report. The Commission, on receipt of the report, shall send a copy to the parties concerned or to the Central Government or the State Government, or the statutory authority, as the case may be. In case the report recommends no contravention, the Commission shall invite objections or suggestions from the parties or the Government or the statutory authority, and shall close the matter and pass an order, if on the consideration of such objection and suggestions, it agrees with the recommendations of the Director General. If the Commission is of the opinion that further investigation is required, it shall direct further investigation in the matter by the Director General or cause further inquiry to be made or itself proceed with further inquiry. Section 27 empowers the Commission to pass orders as specified therein, if it finds any agreement or action, of an enterprise in a dominant position, is in contravention of section 3 or section 4, as the case may be. The Commission may direct division to ensure that such enterprise does not abuse its dominant position (section 28); section 22 deals with meetings of the Commission.

Section 33 deals with the power of the Commission to grant interim relief; and section 36, with the power to regulate its own procedure while conducting inquiries. Section 35 contains provisions relating to persons who are entitled to appear in proceedings before the Commission. It provides that a person or enterprise, or the Director General may either appear in person or authorize one or more chartered accountants or company secretaries or cost accountants or legal practitioners, or any of the officers of such person or enterprise, or Director General to represent the case before the Commission. 

Salient features of the Act

The salient features of the Act are : 

· Prohibition of anti-competitive agreements;

· Prohibition of abuse of dominant position;

· Regulation of combinations; 

· Establishment of Competition Commission of India;

· Penalties for contravention and non-compliance; 

· Competition advocacy;

· Constitution of Competition Fund.

Primarily, there are three main elements which are intended to be controlled by implementation of the provisions of the Act, which have been specifically dealt with under sections 3, 4 and 6 read with sections with sections 19 and 26 to 29 of the Act. They are anti-competitive agreements, abuse of dominant position and regulation of combinations which are likely to have an appreciable adverse effect on competition.

Prohibition of anti-competitive agreements – Agreements between the enterprises have the potential of restricting competition. Such agreements are of two types; horizontal and vertical. Horizontal agreements refer to agreements amongst competitors which are at the same stage of production and in the same market; and vertical agreements, to an actual or potential relationship of buying or selling to each other which are at different stages of or levels of production chain and, therefore, in different markets. Both could anti-competitive; horizontal agreement, when they relate to prices, quantities, bids (collusive tendering) and market sharing; vertical agreements, when they are tie-in arrangements, exclusive supply/distribution agreements and refusal to deal. The Act provides for the prohibition of entering into anti-competitive agreements, in respect of production, supply, storage, distribution, acquisition or control of goods or provision of services which causes or is likely to cause an appreciable adverse effect on competition within India. Such agreements are those which have been entered into between the competitors (horizontal) as also between enterprises at different stages or levels of production chain in different markets (vertical).

Abuse of dominance – The Act does not frown upon dominance, but upon abuse. Abuse of dominance by any enterprise is prohibited. Dominance is the position of strength enjoyed by an enterprise which enables it to operate independently of competitive pressure in the relevant market and also to appreciably affect the relevant market, competitors, consumers by its actions. It enjoys position of such economic strength that it can behave independently of its competitors and customers. The Act prohibits the abuse of such dominant position which, inter alia, includes imposition, either directly or indirectly, of unfair or discriminatory purchase or selling prices or conditions, including predatory prices of goods or services, limiting production or restricting of goods or provision of service, indulging in practices resulting in denial of market access, making the conclusion of contracts subject to acceptance by other parties of supplementary obligations and using dominant position in one market to enter into or protect other market. 

Regulation of combinations – ‘As an anti-competitive agreement is forbidden, combination between the enterprises is also forbidden under the Act, if it is likely to cause or causes an appreciable adverse effect on competition within the relevant market in India. Such combination is achieved by acquisition of one or more enterprises by one or more persons or acquiring of control or merger or amalgamation of enterprises under certain circumstances specified in the Act. 

Establishment of Competition Commission of India – The preamble provides that the Act is “to provide for the establishment of a Commission to prevent practices having adverse effect on competition, to promote and sustain competition in markets, to protect the interests of consumers and to ensure freedom of trade carried on by other participants in markets, in India, and for matters connected therewith or incidental thereto.” For implementing the Competition Law, the Act provides establishment of Competition Commission of India with adequate powers for adjudication and effecting enforcement of the law and for implementation of its decisions. 

It is a multi-member body consisting of the Chairperson and not less than two members who shall be persons of ability, integrity and standing, from the fields of judiciary, economics, law, international trade, commerce industry, accountancy, public affairs and administration. The Act ensures its independent functioning. It is insulated from political and budgetary controls of the Government. It will look into violations of the Act, having separate investigative, prosecutorial and adjudicative functions. 

Penalties for non-compliance – The Act contains provisions for punishing contravention of the orders of the Commission, failure to comply with its directions and of Director General, making false statements or omission to furnish material information. It also provides for offences in relation to furnishing of information. 

Competition advocacy – The Competition Commission of India has a positive advocacy role in shaping policies affecting competition. It is required to give its opinion, when the Central Government so requests in the course of formulating a policy, on possible effect of such policy on competition. The Commission shall also take suitable measures for the promotion of competition advocacy, creating awareness and imparting training about competition issues. 

Competition Fund – The Act provides for the constitution of Competition Fund which will be applied for meeting salaries and allowances and other expenses of the Commission. It will be administered by a committee of the Members of the Commission who will spend monies for carrying out the objects for which the Fund is created. To the Fund will be credited monies received as Government grants, costs from parties, fees and interest. 
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