ECONOMIC AND LABOUR LAWS
PART B - LABOUR LAWS
STUDY XVIII - EMPLOYEES’ PROVIDENT FUNDS AND

MISCELLANEOUS
PROVISIONS ACT, 1952

LEARNING OBJECTIVES

The Employees’ Provident Funds and Miscellaneous Provisions Act, 1952 is a social
welfare legislation to provide for the institution of Provident Fund, Pension Fund and
Deposit Linked Insurance Fund for employees working in factories and other
establishments. Students must have knowledge of the provisions of this Act to be aware of
the statutory obligations under the Act.

At the end of the study lesson, you should be able to understand:

Application of the Act

Important definitions

Schemes under the Act

Determination of moneys due from employers
Protection against attachment

Exemption and compliances

INTRODUCTION

Provident Fund schemes for the benefit of the employees had been introduced by
some organisations even when there was no legislation requiring them to do so. Such
schemes were, however, very few in number and they covered only limited
classes/groups of employees. In 1952, the Employees Provident Funds Act was
enacted to provide institution of Provident Fund for workers in six specified industries
with provision for gradual extension of the Act to other industries/classes of
establishments. The Act is now applicable to employees drawing pay not exceeding
Rs. 6,500/- per month. The Act extends to whole of India except Jammu and Kashmir.
The term pay includes basic wages with dearness allowance, retaining allowance (if
any), and cash value of food concession.

The following three schemes have been framed under the Act by the Central
Government:



a. The Employees’ Provident Fund Schemes, 1952;
b. The Employees’ Pension Scheme, 1995; and
c. The Employees’ Deposit-Linked Insurance Scheme; 1976.

The three schemes mentioned above confer significant social security benefits on
workers and their dependents.

APPLICATION OF THE ACT
According to Section 1(3), the Act, subject to the provisions of Section 16, applies:

a. to every establishment which is a factory engaged in any industry specified in
Schedule I and in which twenty or more persons are employed; and

b. to any other establishment employing twenty or more persons or class of such
establishments which the Central Government may, by notification in the
Official Gazette, specify in this behalf:

Provided that the Central Government may, after giving not less than two months
notice of its intention to do so by notification in the Official Gazette, apply the
provisions of this Act to any establishment employing such number of persons less
than twenty as may be specified in the notification.

The Central Government can extend the provisions of the Act to any establishment
[including the co-operative society to which under Section 16(1) the provisions of the
Act are not applicable by notification in Official Gazette when the employer and the
majority of employees in relation to any establishment have agreed that the provisions
of this Act should be made applicable to them [Section 1(4)]. However, before
notification is made, parties can opt out of such an agreement (1996 20 CLA 25
Bom.). Once an establishment falls within the purview of the Act, it shall continue to
be governed by this Act notwithstanding that the number of persons employed therein
at any time falls below twenty. [Section 1(5)] Where an establishment to which this
Act applied was divided among the partners, the Act would continue to apply to the
part of each ex-partner even if the number of persons employed in each part is less
than twenty (1986 2 LLJ 137). Where as a result of real and bona fide partition among
the owners, an establishment was disrupted and separate and distinct establishments
come into existence, allottees with no regular employee, cannot be saddled with
liability to pay minimum administrative charges as before (1993 | LLN 698). For
compliance with the Act and the scheme, for an establishment there should be an
employer and one or more employees are required to be in existence atleast. When
there is not even one employee, it would be difficult to contend that the Act continues
to apply to the establishment (1998 LLJ | Kar. 780).



The constitutional validity of this Act was challenged on the ground of discrimination
and excessive delegation. It was held that the law lays down a rule which is applicable
to all the factories or establishments similarly placed. It makes a reasonable
classification without making any discrimination between factories placed in the same
class or group (Delhi Cloth and General Mills v. R.P.F. Commissioner A.l.R. 1961
All. 309).

The liability to contribute to the provident fund is created the moment the Scheme is
applied to a particular establishment. On the question whether casual or temporary
workmen should be included for the purpose of ascertaining the strength of
workmen in terms of Section 1(3) it was held by the Rajasthan High Court

in Bikaner Cold Storage Co. Ltd. v. Regional P.F. Commissioner, Rajasthan, 1979
Lab. I.C. 1017, that persons employed in the normal course of the business of the
establishment should be considered as the persons employed for the purposes of
Section 1(3)(a) and persons employed for a short duration or on account of some
urgent necessity or abnormal contingency, which was not a regular feature of the
business of the establishment cannot be considered as employees for the purpose
of determining the employment strength in relation to the applicability of Section
1(3)(a). In the case of P.F. Inspector v. Hariharan, AIR 1971 S.C. 1519, the
Supreme Court held that casual workers are not covered under Section 1(3).

Section 1(3)(b) empowers the Central Government to apply the Act to trading or
commercial establishments whether, such establishments are factories or not.

Non-applicability of the Act to certain establishments

Section 16(1) of the Act provides that the Act shall not apply to certain establishments
as stated thereunder. Such establishments include (a) establishments registered under
the Co-operative Societies Act, 1912, or under any other law for the time being in
force in any State relating to co-operative societies, employing less than 50 persons
and working without the aid of power; or (b) to any other establishment belonging to
or under the control of the Central Government or a State Government and whose
employees are entitled to the benefit of contributory provident fund or old age pension
in accordance with any scheme or rule framed by the Central Government or the State
Government governing such benefits; or (c) to any other establishment set up under
any Central, Provincial or State Act and whose employees are entitled to the benefits
of contributory provident fund or old age pension in accordance with any scheme or
rule framed under that Act governing such benefits.

According to Section 16(2), if the Central Government is of opinion that having
regard to the financial position of any class of establishments or other circumstances
of the case, it is necessary or expedient so to do, it may, by notification in the Official



Gazette, and subject to such conditions as may be specified in the notification, exempt
that class of establishments from the operation of this Act for such period as may be
specified in the notification.

The date of establishment of a factory is the date when the factory starts its
manufacturing process. A change in the ownership does not shift the date of
establishment. A mere change in the partnership deed, does not mean that a new
business has come into existence for the purpose of Section 16(1) (P.G. Textile
Mills v. Union of India (1976) 1 LLJ 312).

IMPORTANT DEFINITIONS

To understand the meaning of different Sections and provisions thereto, it is necessary
to know the meaning of important expressions used therein. Section 2 of the Act
explains such expressions which are given below:

I.  Appropriate Government
“Appropriate Government” means:

I. inrelation to those establishments belonging to or under the control of
the Central Government or in relation to an establishment connected
with a railway company, a major port, a mine or an oil field or a
controlled industry, or in relation to an establishment having departments
or branches in more than one State, the Central Government; and

ii.  inrelation to any other establishment, the State Government. [Section

2(a)]
ii. Basic Wages

“Basic Wages” means all emoluments which are earned by an employee while on
duty or on leave or on holiday with wages in either case in accordance with the terms
of the contract of employment and which are paid or payable in cash to him, but does
not include:

i.  the cash value of any food concession;

ii. any dearness allowance (that is to say, all cash payments by whatever
name called paid to an employee on account of a rise in the cost of
living), house- rent allowance, overtime allowance, bonus, commission
or any other similar allowance payable to the employee in respect of his
employment or of work done in such employment;

iii.  any presents made by the employer. [Section 2(b)]



ilii.  Contribution

“Contribution” means a contribution payable in respect of a member under a Scheme
or the contribution payable in respect of an employee to whom the Insurance Scheme
applies. [Section 2(c)]

iv.  Controlled Industry

“Controlled Industry” means any industry the control of which by the Union has been
declared by the Central Act to be expedient in the public interest. [Section 2(d)]

v. Employer
“Employer” means

I. inrelation to an establishment which is a factory, the owner or occupier
of the factory, including the agent of such owner or occupier, the legal
representative of a deceased owner or occupier and where a person has
been named as a manager of the factory under clause (f) of sub-section
(1) of Section 7 of the Factories Act, 1948, the person so named; and

ii.  inrelation to any other establishment, the person who or the authority
which, has the ultimate control over the affairs of the establishment, and
where the said affairs are entrusted to a manager, managing director, or
managing agent, such manager, managing director or managing agent.
[Section 2(e)]

vi. Employee

“Employee” means any person who is employed for wages in any kind of work,
manual or otherwise, in or in connection with the work of an establishment and who
gets his wages directly or indirectly from the employer and includes any person

i. employed by or through a contractor in or in connection with the work of
the establishment;

ii. engaged as an apprentice, not being an apprentice engaged under
Apprentices Act, 1961 or under the standing orders of the establishment.
[Section 2(f)]

The definition is very wide in its scope and covers persons employed for clerical work
or other office work in connection with the factory or establishment. The inclusive
part of the definition makes it clear that even if a person has been employed through a



contract in or in connection with the work of the establishment, he would yet fall
within the description of employee within the meaning of the Act.

The dominant factor in the definition of "employee in Section 2(f) of the Act is that a
person should be employed in or in connection with the work of the establishment.
Sons being paid wages are employees (Goverdhanlal v. REPC 1994 Il LLN 1354). In
case of doubt whether a particular person is an employee or not, both the parties
should be heard by the Commissioner before deciding the issue (1976-I1 Labour Law
Journal, 309).

The definition of employee in Section 2(f) of the Act is comprehensive enough to
cover the workers employed directly or indirectly and therefore, wherever the word
employee is used in this Act, it should be understood to be within the meaning of this
definition (Malwa Vanaspati and Chemical Co. Ltd. v. Regional Provident Fund
Commissioner, M.P. Region, Indore, 1976-I Labour Law Journal 307).

The definition of “employee”, includes a part-time employee, who is engaged for
any work in the establishment, a sweeper working twice or thrice in a week, a
night watchman keeping watch on the shops in the locality, a gardener working
for ten days in a month, etc. (Railway Employees Co-operative Banking Society
Ltd. v. The Union of India, 1980 Lab. IC 1212). The Government of India, by certain
notification extended the application of Act and EPF scheme to beedi industry. It was
held that the workers engaged by beedi manufacturers directly or through contractors
for rolling beedi at home subject to rejection of defective beedies by manufacturers,
were employees (1986 1 SCC 32). But working partners drawing salaries or other
allowances are not employees. When members of cooperative society do work in
connection with that of society and when wages are paid to them, there would be
employer-employee relationship and such member-workers would be covered under
the definition (1998 LLJ | Mad. 827).

vii. Exempted Employee

It means an employee to whom a Scheme or the Insurance Scheme as the case may be
would, but for the exemption granted under Section 17, have applied. [Section 2(ff)]

viii.  Exempted Establishment

It means an establishment in respect of which an exemption has been granted under
Section 17 from the operation of all or any of the provisions of any Scheme or the
Insurance Scheme as the case may be whether such exemption has been granted to the
establishment as such or to any person or class of persons employed therein. [Section
2(fff)]



ix. Factory

It means any premises including the precincts thereof, in any part of which a
manufacturing process is being carried on or ordinarily so carried on, whether with the
aid of power or without the aid of power. [Section 2(g)]

X. Fund

It means Provident Fund established under the Scheme. [Section 2(h)]

xi.  Industry

It means any industry specified in Schedule I, and includes any other industry added
to the Schedule by notification under Section 4. [Section 2(i)]

xii.  Insurance Fund

It means the Deposit-Linked Insurance Fund established under sub-section (2) of
Section 6-C. [Section 2(i-a)]

xili.  Insurance Scheme

It means the Employees Deposit-Linked Insurance Scheme framed under sub-section
(1) of Section 6-C. [Section 2(i-b)]

xiv.  Manufacture or Manufacturing Process

It means any process for making, altering, repairing, ornamenting, finishing, packing,
oiling, washing, cleaning, breaking up, demolishing or otherwise treating or adapting
any article or substance with a view to its use, sale, transport, delivery or disposal.

[Section 2(i-c)]

Xv.  Member

“Member” means a member of the Fund. [Section 2(j)]
xvi.  Occupier of a Factory

It means the person, who has ultimate control over the affairs of the factory, and
where the said affairs are entrusted to a managing agent, such agent shall be deemed
to be the occupier of the factory. [Section 2(k)]

xvii.  Pension Fund



“Pension Fund” means the Employees Pension Fund established under sub-section (2)
of Section 6A. [Section 2(kA)]

xviil.  Pension Scheme

“Pension Scheme” means the Employees Pension Scheme framed under sub-section
(1) of Section 6A. [Section 2(kB)]

XiX. Scheme

It means the Employees’ Provident Fund Scheme framed under Section 5. [Section

2(1]
XX.  Superannuation

“Superannuation”, in relation to an employee, who is the member of the Pension
Scheme, means the attainment, by the said employee, of the age of fifty-eight years.
[Section 2(11)]

Different departments or branches of an establishment

Where an establishment consists of different departments or branches situated in the
same place or in different places, all such departments or branches shall be treated as
parts of the same establishment. (Section 2A)

SCHEMES UNDER THE ACT

In exercise of the powers conferred under the Act, the Central Government has framed
the following three schemes:

A. Employees Provident Fund Scheme

The Central Government has framed a Scheme called Employees Provident Fund
Scheme. The Fund vests in and is administered by the Central Board constituted under
Section 5A.

Administration of the Fund

a. Board of Trustees or Central Board: Section 5A provides for the
administration of the Fund. The Central Government may by notification
in the Official Gazette constitute with effect from such date as may be
specified therein, a Board of Trustees, for the territories to which this
Act extends.



The Employees Provident Fund Scheme contains provisions regarding the terms and
conditions subject to which a member of the Central Board may be appointed and of
procedure of the meetings of the Central Board. The Scheme also lays down the
manner in which the Board shall administer the funds vested in it however subject to
the provisions of Section 6AA and 6C of the Act. The Board also performs functions
under the Family Pension Scheme and the Insurance Scheme.

Class of employees entitled and required to join Provident Fund

Every employee employed in or in connection with the work of a factory or other
establishment to which this scheme applies, other than an excluded employee, shall be
entitled and required to become a member of the fund from the date of joining the
factory or establishment.

The term “excluded employee” has been defined in para 2(f) of the Employees’
Provident Fund Scheme, 1952 as follows:

‘Excluded employee’ means:

I. an employee who, having been a member of the Fund, withdraw the full
amount of his accumulations in the Fund under clause (a) or (c) of sub-
paragraph 69;

ii. an employee whose pay at the time be is otherwise entitled to become a
member of the Fund, exceeds five thousand rupees per month.

Explanation: “Pay” includes basic wages with dearness allowance retaining allowance
(if any) and cash value of food concession admissible thereon.

iii.  Anapprentice.

Explanation: An apprentice means a person who, according to the certified standing
orders applicable to the factory or establishment is an apprentice, or who is declared
to be an apprentice by the authority specified in this behalf by the appropriate
Government.

Contributions

As per Section 6, the contribution which shall be paid by the employer to the Fund
shall be 10%, of the basic wages, dearness allowance and retaining allowance, if any,
for the time being payable to each of the employees whether employed by him
directly or through a contractor and the employees contribution shall be equal to the
contribution payable by the employer. Employees, if they desire, may make



contribution exceeding the prescribed rate but subject to the condition that employer
shall not be under any obligation to contribute over and above the contribution
payable as prescribed by the Government from time to time under the Act. The
Government has raised the rate of Provident Fund Contribution from the current
8.33% to 10% in general and in cases of establishments specially notified by the
Government, from 10% to 12% with effect from September 22, 1997.

Each contribution shall be calculated to the nearest rupee, fifty paise or more to be
counted as the next higher rupee and fraction of a rupee less than fifty paise to be
ignored.

Dearness allowance shall include the cash value of any food concession allowed to an
employee. Retaining allowance is the allowance payable to an employee for retaining
his services, when the establishment is not working.

The Provident Fund Scheme has made the payment of contribution mandatory
and the Act provides for no exception under which a specified employer can
avoid his mandatory liability (State v. S.P. Chandani, AIR 1959 Pat. 9).

Investment: The amount received by way of Provident Fund contributions is invested
by the Board of Trustees in accordance with the investment pattern approved by the
Government of India. The members of the Provident Fund get interest on the money
standing to their credit in their Provident Fund Accounts. The rate of interest for each
financial year is recommended by the Board of Trustees and is subject to final
decision by the Government of India.

Advances/Withdrawals: Advances from the Provident Fund can be taken for the
following purposes subject to conditions laid down in the relevant paras of the
Employees Provident Fund Scheme:

1. Non-refundable advance for payment of premia towards a policy or
policies of Life Insurance of a member;

2. Withdrawal for purchasing a dwelling house or flat or for construction of
a dwelling house including the acquisition of a suitable site for the
purpose, or for completing/continuing the construction of a dwelling
house, already commenced by the member or the spouse and an
additional advance for additions, alteration or substantial improvement
necessary to the dwelling house;

3. Non-refundable advance to members due to temporary closure of any
factory or establishment for more than fifteen days, for reasons other
than a strike or due to non-receipt of wages for 2 months or more, and



refundable advance due to closure of the factory or establishment for
more than six months;
4. (i) Non-refundable in case of:

a. hospitalisation lasting one month or more, or

b. major surgical operation in a hospital, or

c. suffering from T.B., Leprosy, Paralysis, Cancer, Mental
derangement or heart ailment, for the treatment of which
leave has been granted by the employer;

ii.  Non-refundable advance for the treatment of a member of his
family, who has been hospitalised or requires hospitalisation, for
one month or more:

a. for a major surgical operation; or
b. for the treatment of T.B., Leprosy, Paralysis, Cancer,
mental derangement or heart ailment;

5. Non-refundable advance for daughter/sons marriage, self-marriage, the
marriage of sister/brother or for the post matriculation education of son
or daughter;

6. Non-refundable advance to members affected by cut in the supply of
electricity;

7. Non-refundable advance in case property is damaged by a calamity of

exceptional nature such as floods, earthquakes or riots;

. Withdrawals for repayment of loans in special cases; and

. Non-refundable advance to physically handicapped members for

purchasing an equipment required to minimise the hardship on account
of handicap.

© 0o

Final withdrawal: Full accumulations with interest thereon are refunded in the event
of death, permanent disability, superannuation, retrenchment or migration from India
for permanent settlement abroad/taking employment abroad, voluntary retirement,
certain discharges from employment under Industrial Disputes Act, 1947, transfer to
an establishment/factory not covered under the Act.

In other cases, with permission of commissioner or any subordinate officer to him, a
member is allowed to draw full amount when he ceases to be in employment and has
not been employed in any establishment to which the Act applies for a continuous
period of atleast 2 months. This requirement of 2 months waiting period shall not
apply in cases of female members resigning from service for the purpose of getting
married.



B. Employees’ Pension Scheme

Under Section 6A, Government has introduced a new pension scheme styled
Employees’ Pension Scheme, 1995 w.e.f. 16.11.1995, in place of Family Pension
Scheme, 1971.

The Employees’ Pension Scheme is compulsory for all the persons who were
members of the Family Pension Scheme, 1971. It is also compulsory for the persons
who become members of the Provident Fund from 16.11.1995 i.e. the date of
introduction of the Scheme. The PF subscribers who were not members of the Family
Pension Scheme, have an option to join this Pension Scheme. The Scheme came into
operation w.e.f. 16.11.1995, but the employees, including those covered under the
Voluntary Retirement Scheme have an option to join the scheme w.e.f. 1.4.1993.

Minimum 10 years contributory service is required for entitlement to pension. Normal
superannuation pension is payable on attaining the age of 58 years. Pension on a
discounted rate is also payable on attaining the age of 50 years. Where pensionable
service is less than 10 years, the member has an option to remain covered for
pensionary benefits till 58 years of age or claim return of contribution/ withdrawal
benefits.

The Scheme provides for payment of monthly pension in the following
contingencies(a) Superannuation on attaining the age of 58 years; (b) Retirement; (c)
Permanent total disablement; (d) Death during service; (e) Death after retirement/
superannuation/permanent total disablement; (f) Children Pension; and (g) Orphan
pension.

The amount of monthly pension will vary from member to member depending upon
his pensionable salary and pensionable service.

The formula for calculation of monthly members pension is as under:

“2Pensionable Salary x
(Pensionable Service + 2)

70

Members Pension =

To illustrate, if the contributory service is 33 years and pensionable salary is Rs. 5,000
per month, the above formula operates as given below:

Rs. 5,000 x (33 +
Members Pension = 2) =Rs. 2,500 p.m
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In case where the contributory service is less than 20 years but more than 10 years,
monthly pension is required to be determined as if the member has rendered eligible
service of 20 years. The amount so arrived shall be reduced at the rate of 3 per cent
for every year by which the eligible service falls short of 20 years, subject to
maximum reduction of 25 per cent.

A separate formula for pension has been prescribed for the members of the ceased
Family Pension Scheme, 1971. In the case of members who contributed to the Family
Pension Scheme for 24 years, the minimum amount of pension will be Rs. 500 per
month. Depending upon the retirement date, the amount of pension for such members
may go even beyond Rs. 800 per month. The Family Pension members retiring in
November, 1995 after having membership of only 10 years will also get a minimum
pension of Rs. 265 p.m. In addition such Family Pension members will get back their
full provident fund including the employers share along with interest accumulated in
their account upto 15.11.1995.

a. The rate of minimum widow pension is Rs. 450 p.m. The maximum may
go upto Rs. 2,500 p.m. payable as normal members pension on
completion of nearly 33 years of service. Family pension upto Rs. 1,750
p.m. is also payable to the widow of the member who has contributed
only for one month to the pension fund.

b. In addition to the widow pension, the family is also entitled to children
pension. The rate of children pension is 25 per cent of widow pension for
each child subject to a minimum of Rs. 115 p.m. per child payable upto
two children at a time till they attain the age of 25 years.

c. If there are no parents alive, the scheme provides for orphan pension @
75 per cent of the widow pension payable to orphans subject to the
minimum of Rs. 170 p.m. per orphan.

The scheme has been amended making dependent parents eligible for pension. Further
disabled children are also made eligible for life long pension.

Under the Pension Scheme, the employees have an option to accept the admissible
pension or reduced pension with return of capital. In the case of employee opting for
10% less pension than the actual entitlement, the scheme provides for return of capital
equivalent to 100 times of the original pension in the event of death of the pensioner.
For example, if the monthly pension is Rs. 2,000 p.m. and the employee opts for
reduced pension of Rs. 1,800 the family will have refund of the capital amounting to



Rs. 2,00,000 on death of the pensioner. In addition, the widow and two children will
continue to get pension for life or upto the age of 25 years, as the case may be.

Under the Scheme, neither the employer nor the employee is required to make any
additional contribution. A Pension Fund has been set up from 16.11.95, and the
employers share of PF contribution representing 8.33% of the wage is being diverted
to the said Fund. All accumulations of the ceased Family Pension Fund have been
merged in the Pension Fund. The Central Government is also contributing to the
Pension Fund at the rate of 1.16% of the wage of the employees.

C. Employees’ Deposit-Linked Insurance Scheme

The Act was amended in 1976 and a new Section 6C was inserted empowering the
Central Government to frame a Scheme to be called the Employees’ Deposit-Linked
Insurance Scheme for the purpose of providing life insurance benefit to the employees
of any establishment or class of establishments to which the Act applies.

The Central Government has accordingly framed the Employees’ Deposits-Linked
Insurance Scheme, 1976. It came into force on the 1st August, 1976.

1. Application of the Scheme: The Employees Deposit-Linked Insurance
Scheme, 1976 is applicable to all factories/establishments to which the
Employees’ Provident Funds and Miscellaneous Provisions Act, 1952
applies.

All the employees who are members of the Provident Funds in both the exempted and
the unexempted establishments are covered under the scheme.

2. Contributions to the Insurance Fund: The employees are not required to
contribute to the Insurance Fund. The employers are required to pay
contributions to the Insurance Fund at the rate of 1% of the total
emoluments, i.e., basic wages, dearness allowance including, cash value
of any food concession and retaining allowance, if any.

3. Administrative expenses: The employers of all covered establishments
are required to pay charges to the Insurance Fund, at the rate of 0.01% of
the pay of the employee-members for meeting the administrative
charges, subject to a minimum of Rs. 2/- per month.

4. Nomination: The nomination made by a member under the Employee
Provident Fund Scheme 1952 or in the exempted provident fund is
treated as nomination under this scheme. Provisions of Section 5 have
overriding effect and will override the personal laws of the subscriber in
the matters of nominations (LLJ 1 1996 All. 236).



5. Payment of assurance benefit: In case of death of a member, an amount
equal to the average balance in the account of the deceased during the
preceding 12 months or period of membership, whichever is less shall be
paid to the persons eligible to receive the amount or the Provident Fund
accumulations. In case the average balance exceeds Rs. 25,000, the
amount payable shall be Rs. 35,000 plus 25% of the amount of such
excess subject to a ceiling of Rs. 65,000.

6. Exemption from the Scheme: Factories/establishments, which have an
Insurance Scheme conferring more benefits than those provided under
the statutory Scheme, may be granted exemption, subject to certain
conditions, if majority of the employees are in favour of such exemption.

DETERMINATION OF MONEYS DUE FROM EMPLOYERS
I.  Determination of money due

Section 7A vests the powers of determining the amount due from any employer under
the provisions of this Act and deciding the dispute regarding applicability of this Act
in the Central Provident Fund Commissioner, Additional Provident Fund
Commissioner, Deputy Provident Fund Commissioner, or Regional Provident Fund
Commissioner. For this purpose he may conduct such inquiry as he may deem
necessary.

Central Government has already constituted Employees Provident Fund Appellate
Tribunal, consisting of a presiding officer who is qualified to be a High Court Judge
or a District Judge with effect from 1st July, 1997 in accordance with provisions of
Section 7D. The term, service conditions and appointment of supporting staff are
governed by Sections 7E to 7H. Any person aggrieved by order/notification issued by
Central Government/authority under Sections 1(3), 1(4), 3, 7A(1), 7C, 14B or 7B
(except an order rejecting an application for review) may prefer an appeal. The
tribunal shall prescribe its own procedure and have all powers vested in officers under
Section 7A.

The proceedings before the tribunal shall be deemed to be a judicial proceeding within
the meaning of Sections 193 and 228 and for Section 196 of Indian Penal Code and
Civil, 1908, it shall be deemed to be a Civil Court for all purposes of Section 195 and
Chapter XXVI of Code of Procedure. The appellant can take assistance of legal
practitioner and the Government shall appoint a presenting officer to represent it. Any
order made by the Tribunal finally disposing of the appeal cannot be questioned in
any Court.

ii.  Mode of recovery of moneys due from employers



Section 8 prescribes the mode of recovery of moneys due from employers by the
Central Provident Fund Commissioner or such officer as may be authorised by him by
notification in the Official Gazette in this behalf in the same manner as an arrear of
land revenue. Recovery of arrears of Provident Fund cannot be effected from
unutilised part of cash-credit of an industrial establishment (1998 LAB IC Kar 3044).

lii.  Recovery of moneys by employers and contractors

Section 8A lays down that the amount of contribution that is to say the employer’s
contribution as well as the employee’s contribution and any charges for meeting the
cost of administering the Fund paid or payable by an employer in respect of an
employee employed by or through a contractor, may be recovered by such employer
from the contractor either by deduction from any amount payable to the contractor
under any contract or as a debt payable by the contractor.

A contractor from whom the amounts mentioned above, may be recovered in respect
of any employee employed by or through him, may recover from such employee, the
employee’s contribution under any scheme by deduction from the basic wages,
dearness allowance and retaining allowance, if any, payable to such employee.
However, notwithstanding any contract to the contrary, no contractor shall be entitled
to deduct the employer’s contribution or the charges referred to above from the basic
wages, dearness allowance and retaining allowance payable to an employee employed
by or through him or otherwise to recover such contribution or charges from such
employee.

iv.  Measures for recovery of amount due from employer

The authorised officer under this Act shall issue a certificate for recovery of amount
due from employer to the Recovery Officer. The Recovery Officer has got the powers
to attach/sell the property of employer, call for arrest and detention of employer, etc.
for effecting recovery. The employer cannot challenge the validity of the certificate.
The authorised officer can grant time to the employer to make the payment of dues.

The Central Provident Fund Commissioner may require any person, from whom
amount is due to the employer, to pay directly to the Central Provident Fund
Commissioner/Officer so authorised and the same will be treated as discharge of his
liability to the employer to the extent of amount so paid. (Sections 8B to 8G)

v.  Priority of payment of contributions over other debts

Section 11 of the Act provides that the contribution towards Provident Fund shall rank
prior to other payments in the event of employer being adjudicated insolvent or where



it is a company on which order of winding up has been made. The amount shall
include:

a. the amount due from the employer in relation to an establishment to
which any Scheme or Insurance Scheme applies in respect of any
contribution payable to the Fund, or the Insurance, damages recoverable
under Section 14B, accumulations required to be transferred under sub-
section (2) of Section 15 or any charges payable by him under any other
provisions of this Act or of any provision of the Scheme or the Insurance
Scheme; or

b. the amount due from employer in relation to an exempted establishment
in respect of any contribution to the Provident Fund or any Insurance
Fund in so far as it relates to exempted employees under the rules of the
Provident Fund, or any Insurance Fund or any contribution payable by
him towards the Pension Fund under Sub-section (6) of Section 17,
damages recoverable under Section 13B or any charges payable by him
to the appropriate Government under any provisions of this Act or any of
the conditions specified under Section 17.

EMPLOYER NOT TO REDUCE WAGES

Section 12 prohibits an employer not to reduce directly or indirectly the wages of any
employee to whom the Scheme or the Insurance Scheme applies or the total quantum
of benefits in the nature of old age pension, gratuity or provident fund or life
insurance to which the employee is entitled under the terms of employment, express
or implied, simply by reason of his liability for the payment of any contribution to the
Fund or the Insurance Fund or any charges under this Act or the Scheme or the
Insurance Scheme.

TRANSFER OF ACCOUNTS

Section 17A(1) of the Act provides that where an employee employed in an
establishment to which this Act applies leaves his employment and obtain re-
employment in another establishment to which this Act does not apply, the amount of
accumulations to the credit of such employee in the Fund, or as the case may be, in
the Provident Fund of the establishment left by him shall be transferred within such
time as may be specified by Central Government in this behalf to the credit of his
account in the Provident Fund of the establishment in which he is re-employed, if the
employee so desires and the rules in relation to that Provident Fund permit such
transfer.



Sub-section (2) further provides that where as employee employed in an establishment
to which this Act does not apply, leaves his employment and obtain re-employment in
another establishment to which this Act applies, the amount of accumulations to the
credit of such employee in the Provident Fund of the establishment left by him, may,
if the employee so desires and also rules in relation to such Provident Fund permit, be
transferred to the credit of his account in the Fund or as the case may be, in the
Provident Fund of the establishment in which he is re-employed.

PROTECTION AGAINST ATTACHMENT

Statutory protection is provided to the amount of contribution to Provident Fund under
Section 10 from attachment to any Court decree. Sub-section (1) of Section 10
provides that the amount standing to the credit of any member in the Fund or any
exempted employee in a Provident fund shall not in any way, be capable of being
assigned or charged and shall not be liable to attachment under any decree or order or
any Court in respect of any debt or liability incurred by the member or the exempted
employee and neither the official assignee appointed under the Presidency Towns
Insolvency Act, 1909 nor any receiver appointed under the Provincial Insolvency Act,
1920 shall be entitled to or have any claim on any such amount.

It is further provided in sub-section (2) that any amount standing to the credit of a
member in the Fund or of an exempted employee in a Provident Fund at the time of
his death and payable to his nominee under the Scheme or the rules of the Provident
Fund shall, subject to any deduction authorised by the said scheme or rules, vest in the
nominee and shall be free from any debt or other liability incurred by the deceased or
the nominee before the death of the member or of the exempted employee and shall
also not be liable to attachment under any decree or order of any Court. There is a
statutory vesting of the fund on dependents after the death of the subscriber which on
such vesting becomes absolute property of dependent and cannot be held to have
inherited by dependent.

The above provision shall apply in relation to the Employees’ Pension Scheme or any
other amount payable under the Insurance Scheme as they apply in relation to any
amount payable out of the fund.

POWER TO EXEMPT

Section 17 authorises the appropriate Government to grant exemptions to certain
establishments or persons from the operation of all or any of the provisions of the
Scheme. Such exemption shall be granted by notification in the Official Gazette
subject to such conditions as may be specified therein.



COMPLIANCES UNDER THE ACT

The establishment must ensure following compliances under the Act. These
compliances are not exhaustive but illustrative.

1. The factory/ establishment is covered by the provisions of this Act with effect

Or

The factory / establishment is covered under the provisions of this Act by a
notification dated .......... given by the government in the official gazette.

2. The establishment has duly paid its contribution to Employees’ Provident Fund,
Employees’ Family Pension Scheme, Employees’ Deposit Linked Insurance
Scheme set up under the Act during the financial year.

3. The establishment has set up a separate Provident Fund Trust and has complied
with the provisions of the Act during the financial year.

4. The establishment has sent a consolidated return within fifteen days of the
commencement of the Employees’ Provident Fund Scheme to the
commissioner during the financial year.

Or

The establishment has no employees entitled to become members of the Employees’
Provident Fund during the financial year. Therefore, the establishment has duly filed
the ‘NIL’ return to the Commissioner.

5. During the year under review, the establishment has duly filed returns with the
Commissioner in respect of employees qualifying to become members of the
Employees’ Provident Fund and employees leaving the service during the
financial year.

6. The establishment has sent a consolidated return within three months of the
commencement of the Employees’ Pension Scheme to the commissioner.

Or

The establishment has no employees entitled to become members of the Employees’
Family Pension Fund during the financial year. Therefore the establishment has duly

filed the ‘NIL’ return to the Commissioner.



7. The establishment has also duly sent to the commissioner, the consolidated
annual contribution statement showing the total amount of recoveries made
during the year from the wages of each member and the total amount
contributed by the employer in respect of each such member during the
financial year.

8. There was no prosecution initiated against or show cause notices received by
the Company and no fines or penalties or any other punishment was imposed
on the Company during the financial year, for offences under the Act.

LESSON ROUND-UP

= The Employee’s Provident Funds and Miscellaneous Provisions Act, 1952 is a
welfare legislation enacted for the purpose of instituting a Provident Fund for
employees working in factories and other establishments.

= The Act aims at providing social security and timely monetary assistance to
industrial employees and their families when they are in distress and/or unable to
meet family and social obligations and to protect them in old age, disablement, early
death of the bread winner and in some other contingencies.

» Presently, the following three Schemes are in operation under the Act : Employees’
Provident Funds Scheme, 1952; Employees’ Deposit Linked; Insurance Scheme,
1976; Employees' Pension Scheme, 1995.

= The Act is applicable to factories and other classes of establishments engaged in
specific industries, classes of establishments employing 20 or more persons.

= The Central Government is empowered to apply the provisions of this Act to any
establishment employing less than 20 persons after giving not less than two months
notice of its intent to do so by a notification in the official gazette.

= Once the Act has been made applicable, it does not cease to be applicable even if the
number of employees falls below 20. An establishment/factory, which is not
otherwise coverable under the Act, can be covered voluntarily with mutual consent
of the employers and the majority of the employees under Section 1(4) of the Act.

= Thus, membership of the fund is compulsory for employees drawing a pay not
exceeding Rs. 6500 per month (at the time of joining). Every employee employed in
or in connection with the work of a factory or establishment shall be entitled and
required to become a member of the fund from the date of joining the factory or
establishment.

= The employees drawing more than Rs.6500/- per month at the time of joining may
become member on a joint option of the employer and employee.

= Statutory protection is provided to the amount of contribution to Provident Fund
under Section 10 from attachment to any Court decree. The Act authorises the
appropriate Government to grant exemptions to certain establishments or persons
from the operation of all or any of the provisions of the Scheme.




FOOTNOTES

" Pensionable Salary will be average of last 12 months pay.



