      REVIVAL AND RESTRUCTURING OF SICK COMPANIES

INTRODUCTION 
In the late 70's and early 80's, numbers of industrial companies were facing the financial problems, steps were taken to revive them but they could not be revived because of multiplicity and complexity of laws. Even in number of cases where management of industrial undertaking were taken over by the government under Sections l8A, 18AA and l8FA of IDRA, they could, not be revived and, hence, were forced to be wound up.

Thus, it was thought that there should be a special law relating to sick companies, which can timely detect the sickness and take the appropriate corrective measures. In this background, sick Industrial companies (special provisions) Act, 1985 was enacted and this Act has the overriding effect over all the existing laws, so that whenever an industrial company becomes a sick industrial company. It need not comply with number of laws and whenever there is a conflict between the provisions of any law and SICA, the sick company can ignore the provisions of other laws and comply with the provisions of SICA only.

SICA provides for the establishment of Board for Industrial and Financial Reconstruction (BIFR) and its Appellate Authority i.e., Appellate Authority for Industrial and Financial Reconstruction which are the regulatory authority for sick companies.
PURPOSE/ OBJECTIVE OF THE ACT
Following are the principle objectives of SICA:

1. To evaluate the techno-economic viability of the sick companies and either rehabilitate them, if possible, or close them, if not possible.
2. To stop continued drain of public and private resources in the interest of the economy of our country.

3. To protect employment as far as practicable.

REPEALMENT OF SICA AND REASONS FOR THE SAME
The overall experience of SICA has not been good. There are number of reasons for the same. Firstly, the authorities i.e., BIFR and AAIFR have not been very effective in pursuing the objectives of SICA. Secondly, the approach of industrialists in respect of sick companies is not very constructive. No company can be revived without the support and bona fide intention of the company management. Thirdly, there is one section i.e., Section 22 in SICA which gives the overriding effect to BIFR over other authorities. The purpose of this section is to provide certain protection to sick companies. However, it has been misused to a large extent.
In 1ight of the above, SICA has been repealed by the Parliament by Sick Industrial Companies (Special Provisions) Repeal Act, 2003. Parliament has also passed Companies (Second Amendment) Act 2002 which has inserted Part VI A, consisting of sections 424A to 424L, in the companies Act, 1956, which contains the provisions relating to sick companies. 
The effect of the aforesaid Repeal Act and Amendment Act is that the SICA shall be repealed and Part VI A of the Companies Act shall take its place. Further, the existing authorities i.e., the BIFR and AAIFR under SICA shall be dissolved and the new authorizes call NCLT and NCLAT to be constituted under the Companies Act, shall take their place.
PROVISIONS OF SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, 1985
Meaning of Industrial Sickness 
According to Section 3 (1) (0) of Sick Industrial Companies (Special Provisions) Act, 1985 (In short "SICA"), 
Sick industrial company means "an industrial company (being a co registered for not less than 5 years) which has at the end of any financial year accumulated losses equal to or exceeding its entire net worth”
The following conditions must be fulfilled by a company to be considered as a sick under the SICA:-
1. It should be an industrial company: Industrial Company means a company, which owns one or more industrial undertaking. Industrial Undertaking means an undertaking related to Scheduled Industry under IDRA, not being an ancillary or small- scale industrial undertaking.

2. It should be registered for 5 years or more.

3. The company has accumulated losses equal to or exceeding its net worth at the end of any financial year: 'Net worth' means the sum total of paid -up capital and free reserve.  Free reserve means all reserve credited out of the profits and share premium account but Reserves credited out of revaluation of assets, write - back depreciation provisions amalgamation are to be excluded.
Causes of Sickness
The reasons for industrial sickness differ from industry to industry and within given industry from unit to unit. Basically, these can be divided into two categories: 
1. Internal Causes
2. External Causes

Internal Causes: It refers to factors, which are related to the function of a given unit and within the control of the unit itself. These factors may be grouped as under;- 


                 a) Underestimation of the project cost;

b) Absence of the availability of the critical information having a vital bearing on   the project;

                 c) delayed implementation I escalation of cost;

                 d) Inadequate management;

                 e) Sub - optimal plant I utilization;

                 f) Poor quality of staff management;

                 g) One - man rule;
                 h) Lack of management depth; 
                  i) Poor industrial relations, etc
External Causes: It refers to those environmental and structural factors which are outside     the control of given industry or given unit as such. Broadly, it includes the following;-
a) Adverse government policy / price control; 
b) Recession / economic conditions;

c) Competition from market / competitors;

d) Shortage of inputs;

e) Technological changes;
f) Regional phenomena including local environmental factor, etc
Reference by Board of Directors of a Sick Company to BIFR

The Board of directors of a 'Sick industrial company must, within 60 days from the date of finalization of the duly audited accounts of the company for the financial year at the end of which the company has become sick, make a reference to BIFR for determination of the measures that should be adopted with respect to the company.

The Board of directors of a sick company need not wait for finalization of audit of accounts, If the Board has sufficient reasons, even before finalization of the accounts or the relevant year, to form an opinion that the company has become sick, the Board of Directors must, within 60 days from the date of forming such opinion, make a reference to BIFR.
It may be noted that date of finalization of the duly audited accounts shall be the date on which the accounts are adopted by the shareholders at the Annual General Meeting.
Reference by Central govt., Public financial institution., RBI to BIFR

If the Central / State Government or the Reserve Bank or a Public Financial Institution or state financial Corporations or a Scheduled Bank has sufficient reasons to conclude that an industrial company has become sick, make a reference to the BIFR.
No State Government has any right to make a reference to the Board unless all or any of the industrial undertakings belonging to such company are situated in such state. Similarly, for making a reference to the Board, financial institutions, State Financial Corporations or Scheduled bank must have an interest by reason of any financial assistance in such company.
Follow up by BIFR
The provisions of Section 16 of SICA empowers the BIFR to make such enquiry as it may deem fit for determining whether the concerned company has become sick industrial company and, such enquiry can be made by BIFR upon the receipt of information from the Board of Directors of the concerned company or from other agencies like Central Govt., RBI, etc or upon BIFR's own knowledge as to the financial position of the company.
BIFR may require by order any Operating Agency to enquire into and make a report with respect to such matter as may be specified in the order. 
"Operating Agency" means any public financial institution, state level Institution, scheduled bank or any other person as may be specified by general or special order as its agency by the Board (BIFR).
The board, or in case the task is entrusted with an operating agency, then the operating agency should Endeavour to complete the enquiry within 60 days from the commencement of enquiry.

If the board decides to institute inquiry, than it may appoint one or more persons as special director(s) of the company concerned with a view to safeguard the financial and other interest of the company or in the public interest.
Order by BIFR
After the completion of inquiry and if the Board is satisfied that the company has become sick, the BIFR has to make an order in writing whether it is possible for the sick industrial company to make its net worth exceed the accumulated losses within a reasonable time.  Section 17 empowers the BIFR to specify in its order the various conditions and allow such time to company as it deems fit.
Preparation of Scheme by Operating Agency
 If BIFR arrives at the conclusion that it is not possible for the concerned company to make its net-worth exceed the accumulated losses within a reasonable time, BIFR can direct the operating agency to prepare a report / scheme preferably within 90 days from the date of the order. 
The scheme prepared by the Operating Agency shall be examined by the BIFR and a copy of the scheme with modification, if any, made by the BIFR shall be sent, in draft, to the company concerned and the operating agency and in the case of amalgamation, to that company with whom the sick company is to be amalgamated. Further, the Board may direct operating agency implement the approved scheme with such terms and conditions as may be specified.
Rehabilitation by giving financial assistance 
This type of rehabilitation scheme is provided to those sick companies for whom under the scheme, preventive, ameliorative or remedial measures are recommended. The financial assistance may be of two forms:-
· Direct financial assistance like fresh infusion of capital;

· Indirect financial assistance like charging lower rate of interest, waiver of interest, funding of interest.
The draft scheme shall be circulated to all the concerned persons who are required to provide financial help and they shall give their consent within 60 days from the date of receipt of the draft scheme or within further period of 60 days, if allowed by BIFR. Upon the receipt of consent, the board may give its approval to the scheme and scheme will be binding on all concerned from the date of approval.
Appeal against BIFR Order

Any party aggrieved by an order of the BIFR may appeal against the order to the Appellate Authority within 45 days from the date of receipt of copy of the order from the Board. On sufficient cause shown, the Appellate Authority may extend this period to a further period not exceeding 15 days.

Upon the receipt of application, the Appellate Authority, after providing sufficient opportunity to the appellants to be heard, shall conduct enquiry in the manner it feels necessary and accordingly confirm, modify, set aside the order or remand the matter to the Board for fresh consideration.
Penalty for Non - Compliance
All persons who violate the provisions of the Act or any scheme or order of Board or order of Appellate Authority or make false statements to or give false proof before Board / appellate authority, are liable to punishment with imprisonment up to a maximum term of 3 year and shall also be liable to fine.

In the case of non compliance by a company, every person who, at the time of non ​compliance, was in charge of, and was responsible to the company for the conduct of business of the company, as well as the company, is deemed to be guilty of the offence and liable to proceeded against and punished. Furthers, Directors, Manager and Company Secretary shall also be liable. 
Protection to Sick Industrial Companies

No proceedings for the winding up of the sick industrial company or for execution, distress or the like against any of the properties of the sick industrial company, or for the appointment of a receiver, suit for the recovery of money, enforcement of any security against the co any or of any guarantee in respect of any loans or advance granted can be instituted, except with the consent of the Board or Appellate Authority, as the case may be.
In the case of taken over or charge of management of a sick industrial company, in pursuance of  a sanctioned scheme U/S 18, the resolution passed at any meeting of the shareholders appointment of any person as director by such company has no effect, unless approved by BIFR.

Further, BIFR may direct the sick company not to sell / dispose of its assets without of the BIFR.
Provisions of Sec. 22 override the provisions contained in the Companies Act, 1956 or any other law or memorandum and articles of association or any instrument having effect under the said Act or other law.
In Gear Enterprises v. Mafatlal Engineering Industries Ltd., wherein the creditors of mafatlal Ltd. filed a winding up petition without the approval of BIFR, the Bombay High Court held that where the reference was already made to the BIFR and declaration made as a sick company by the Board, then the prior consent of the Board for the institution of specified recourse is mandatory.
Thus, it is mandatory to obtain prior consent of BIFR for the institution of specified legal recourse as per the provisions of sec.22. 
DIFFERENTIAL  POINTS  BETWEEN  SICA  AND  PART-VIA 

, 

1. According to Section 22(1) of SICA, when an inquiry was pending or scheme was under preparation or implementation or where an appeal with AAIFR was pending, legal proceedings were to be suspended thereby providing protection to sick industrial company against suit for recovery of money execution against property of company or winding up proceedings. However, this protection is not available under the Companies Act. 

2. The provisions of SICA were overriding i.e., prevailed over all other laws, except FEMA and Urban Land Ceiling Act.

However, Part VI A of the Companies Act has no overriding effect and the formalities and procedures as required under Companies Act and other laws/have to be completed.
3. A cess is required to be paid by all companies which will be used towards 'Rehabilitation and Revival Fund' to be utilized for the benefit of sick industrial companies and be at the disposal of Tribunal. No such concept under SICA. 
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