An Attempt To Write A Book

 I am a law student and a student of chartered accountancy and company secretary ship. This is an attempt of mine to write a book on mercantile law. I have uploaded few pages of the books here.  I will be obliged if you can give suggestions on these. You can also contact me on Kapoor.chiku@gmail.com. And you are invited to place queries on different aspect of mercantile law. You can also give me personnel massages. 
A Contract: Essentials and Valid.

Nowadays business is a very common word. In our day to day life we interact with much kind of businesses. There is very deep relation between Business, Economy and society. Business is a very deep term. It can be defined as a collection of activities that are directed towards creation of value and utility through recurring exchanges. It is evident from the definition that business involves recurring exchanges. The necessity of a law to protect the confidence that is needed for this type of recurring transactions is inevitable. This is why a contract act is needed. The act infuses the necessary confidence into the transactions people enter into. On this SIR WILLIAM ANSON commented ‘The law of contract is intended to ensure that what a man has been led to expect shall come to pass and what has been promised to him shall be performed’. If a person X says to Y ‘I want to buy your dog for a sum of 500 Rs and if Y sell the same. What is the guarantee that Y will get his money? The answer to this is a law that can provide the necessary regulations that will see that X performs his obligation. 
WHAT IS A CONTRACT------------------------
‘A contract is an agreement enforceable by law’

The line defines a contract in its fullest sense. It is an agreement enforceable by law. In illustrating the meaning of the term contract I will take help of a few more definitions……..

1) Sir William Anson defines contract as ‘A legally binding agreement between two or more persons by which rights are acquired by one or more persons to act or forbearance on part of others’
2) Pollack defines contract as ‘every agreement and promise enforceable at law’

From the above statement we can say that any contract has two parts---------------

1) An agreement.
2) Legal obligation between parties.

CONTRACT = AGREEMENT + ENFORCEABILITY

Agreement may be defined as every promise and every setoff promises forming consideration for each others. Agreement involves all promises those are supported by a valuable consideration. Promise may be defined as ‘When the person to whom proposal is made signifies his assent there to proposal is said to be accepted. Proposal when accepted becomes a promise.’
Thus we can say…………………..

AGREEMENT = OFFER+ ACCEPTENCE

If X told Y ‘will you buy my car’ and Y says ‘Yes’. This shows an offer was made by X and accepted by Y. Thus an agreement was formulated.

When any person signifies his willingness to do or abstain from something, with a view to obtain the assent of the other to such an act or abstinence, he is said to have made an offer. When the person to whom a proposal is made signifies his assent thereto, the proposal is said to be accepted. 
EVERY AGREEMENT IS NOT A CONTRACT…………………

An agreement is a very wide term in comparison to a contract. An agreement has to be legally binding on the parties to constitute a contract. A social agreement as such, e.g. If a person invites people on the occasion of his marriage for a feast and if people accept his offer. There is an agreement between the parties but if the people will not come the person cannot sue them for any damage on account of wastage of food.
An agreement is a contract if made by the free consent of the parties competent to contract for a lawful consideration with a lawful object and are not expressly declared to be void.

For an agreement to be a contract the following points must be present--------------------
1) Proper offer and acceptance.

2) Consensus ad idem

3) Free consent

4) Competent parties

5) Lawful consideration

6) Lawful object

7) Legal enforceability
1)  Proper offer and acceptance----- There must be two parties. It may so happen that a person can contract with himself in two different capacities. The best example is the governor of a central bank of a country who professes to give value of bank notes also promises to him, when he uses those notes. The first capacity is that of the Governor than the capacity is that of the Citizen. The offer must be there and a proper acceptance must be there. The point here is there must be a definite offer and there must be an unqualified acceptance of that offer. Both these offer and acceptance must be communicated.

2) Consensus ad idem------   
The essence of every agreement is the meeting of minds of the parties in full and final settlement. The situation is called Consensus ad idem. The rule is very simple the mind of the parties must meet in full and final agreement in relation to material facts. If this condition is absent there can be no contract. For example, If A tell B ‘will you buy my car’ and if A has 2 cars and   B thought it to be the other car, then even if B has consented to it they are both under mistake and then the contract is void.
3) Free consent-------- The consent if present must be free. It means though the consent is acquired, it must be free from any kind of Coercion, Undue influence, Misrepresentation or Fraud. 
4) Capacity of parties------- The parties who are capable of entering into a contract can only be bound by the terms of the contract. The parties who are minor cannot enter into any kind of agreement. The agreement with a minor is void ab initio. Like this a person who is lunatic or any person who is drunk or any person who is not capable to make reasonable and rational judgments in relation to his position in the contract is not capable of entering into a contract.

5) Lawful consideration------ Consideration is something valuable which is given in return of the promise. It is the price paid for the promise maid. It must be lawful. An illegal consideration or absence of consideration makes a contract void.

6) Lawful Object------ An object is the motive for which a contract is done. If the object is unlawful or immoral the contract becomes void.
7) Legal enforceability------- It may happen that a contract will not give legal remedy to the parties. Then such agreements are not contracts. The primary reasons of this the absence of intention of the parties to bind each other legally.
Type of contracts

1) Express Contracts- A contract formed by words spoken or written is called an express contract. For example, if A says 

To B ‘will you marry me’ and B says ‘Yes’ we can say an express agreement has taken place.
2) Implied Contracts- These contracts are inferred by the conduct of the parties or course of dealing between them. These may be cited in our day to day activities. Such as ordering a cup of tea in a restaurant and if one is supplied with the same, is an implied promise to pay for it. Many people argued that why an act may be called an offer or acceptance. If any act in normal prudence suggests an intention to make a promise or to accept a promise than it is act that can give rise to obligation. Thus for example if a friend of yours said to you that  “will you buy my car for 16000 rupees” and you send him the money you can get the promise performed. 
Difference between Void agreement and Void Contracts--------
 A void agreement is a total nullity; it is never converted into a contract. It creates no rights or obligations. It is void ab initio. A void contract is a contact that subsequently becomes void. This may happen due to multiple reasons such as subsequent impossibility of performance. To distinguish between the two let us take a few examples, an agreement with a minor is an example of void agreement it is void ab initio and cannot be called a contract. In case of an agreement that was converted into an contract and was subsequently made impossible or the contract become frustrated and was called void contracts. 

Offer
When a person signifies his willingness to do or abstain from something with a view to obtain the assent of the other to such an act or abstinence, he is said to make an offer. 
Here a few points are worth mentioning--------------------
1) Expression of willingness------ There must an expression of willingness. This expression may be expressed or implied. A statement may or may not be an expression of willingness. It is purely a matter of intention of the party expressing his willingness. 
2) It must be done with a view to obtain assent of the other----------

It must be with done to obtain the assent of the other. If A said he is thinking of getting married. It is not with a view to get the assent of any one.

3) It must be communicated-------------------Offer to be made in a fashion or in any mode such that the offer reaches the offered. If it fails to reach the offer is not complete.
Offer may be expressed or implied-------------- 
In any case offer may be expressed or implied. In case of an expressed offer the offer is made in words spoken or written. For example, if X said to Y ‘Will you buy my yellow car’ it is said to be an expressed offer.
In case of implied offer the offer is inferred from the course of conduct of the parties. Here there’s no offer between the parties in words spoken or written. But it is inferred from the conduct of the parties.  

The following cases will help in understanding the situation---------

1) Upton Rural District council VS Powell------ In this case a fire broke out at the farm of Powell. The fire brigade came and helped in putting out the fire. There was no express promise to pay. It was held that it is an implied contract and Powell has to pay for it.

2) Welkin V London Passenger transport board-------- In this case a very fair judgment was given. It was said that if a transport company was running a bus service on a regular route it is an implied contract. The contract is accepted as and when a person boards the bus.

Offer may be specific or general---------------

The offer when is made to a specific person is called a Specific offer. Only the person to whom it is made can accept it. The offer cannot be accepted by any person other than the offered.
If A said To B ‘Can you sell me your house for Rs 10000?’ It can be accepted by B alone. As the offer was made to B. If C accepts the offer it cannot be binding on A fulfill the obligation. 

The offer which is made to the public at a large and which can be accepted by any one in the public is called a General offer. Any one who can fulfill the necessity can be made a party to a contract. 
As was given in the case of Carlyle v carbolic smoke balls co, if a general offer is made and if someone fulfills the conditions to accept the offer can accept the offer. In this case an offer was given in the news paper that if a person has used the smoke balls of the company as per the instructions and if the contracted influenza then they will get a reward. Mrs. Carlyle used them as per instructions. Thus it was held that she was capable of getting the reward.
A GENERAL OFFER OF SPECIFIC NATURE-------------------

If any offer is made that in exchange of an information an reward will be given in those case the offer can be said to be accepted by the first person who delivers the specific information that was needed. This was proved in the case of LAN Chester V Walsh. The case shows that if information is wanted then it is the person who delivers the specific information who gets the rewards.
An Offer must be definite--------------------

 If you will the definition of offer it states very clearly that an offer is expression of willingness to do or abstain from some thing here it is Definite and full expression of willingness. We can understand this with the case of Scammel v Ouston , here one party entered into a contract of Hire purchase with then other party but the terms of the offer were not definite. In any hire purchase contract there are many factors involved. This includes the rate of interest payment mode and many others. The offer must be definite the underlying principal is that of consensus. How a consensus can be reached when the offer is not definite and can be interpreted in different senses. If one makes an offer to another that will you buy fruits from me? And the offered said yes it is still no good offer. If he sold only one fruit then we could have said that it was a good offer.
 Another case in this context is Gould V Gould in this case a husband promised his wife to provide her with an allowance of 15 pounds if he can manage that. It was held that the judge held that the promise was not enforceable as it was not certain.
Just expression of willingness is not an offer-------------------

At the inception of every agreement, there must a definite offer by one person to another and its unqualified acceptance by the person to whom the offer is made. As per section 2(a) of Indian Contract Act, 1872 “when a person signifies his willingness to do or abstain from anything with a view to obtaining the assent of other to such act or abstinence” is called an offer. In this definition we must note that there are two important points:

 
There must be an expression of willingness

 
Expression of willingness must be made with an intention to take the assent of the other party to the contract.

In law, ‘intention’ is very important as it distinguishes an act from a normal event. 

On the other hand, declaration of intention is just an expression of one’s views, ideas and concepts. It is never made with an intention to take the assent of the other party. As was given in the case of Executive Engineer, Sundergarh v. Mohan Prasad Sahu [A.I.R. (1990) ORI.26] where a declaration or announcement of an auction sale was made which was eventually cancelled. It was held that declaration of intention or announcement does not amount to offer. The underlying intention behind an advertisement is always to invite offers. They do not generally are made with an intention to get the parties legally bound as offer generally follows some kind of negotiations. For example, a father wrote to his would be son in law that he will give him half of his property after his death. This doesn’t amount to offer as the intention was never to take the assent of the other party. 






If we observed the case V. Rao v. A.Rao [1916], a widow promised to settle some immovable property on her niece if the niece stayed with her in her residence. The niece stayed with her in her residence till her death. Held, it was a contract. The difference in this case was that it is clear from the language of the case that there was an intention to get any kind of assent. Though, it was a kind of implied acceptance. But there was an intention on the part of the widow to get the assent of the niece. What strengthened the case in favor of niece was the flow of consideration.

If any one makes an advertisement, it cannot be construed as an offer. The major exception of this is a GENERAL OFFER. GENERAL OFFER IS DIFFERENT FROM MERE EXPRESSION OF WILLINGNESS.

The most important case of a general offer was CARLILL V. CARBOLIC SMOKE BALLS LIMITED; in that case, one Mrs. Carl ill used smoke balls as per the instructions given. She contracted influenza. The company advertised that a reward of ₤100 would be given to any person who contracted influenza by using smokes balls as per the company directions. Held she would get the reward.

If one says that” HE WANTS TO SELL HIS HORSE FOR RS 750”. And a person goes to him for buying that horse. The advertiser has no obligation to sell the horse. As he just signified his willingness.

As such a person displaying selected goods in a showroom is under no obligation to sell goods at that rate. As it is just an expression of willingness. It is an invitation to offer. A contract will come into existence when the seller and buyer agree.

As was given in the case of PHARMACEUTICAL SOCIETY OF GREAT BRITAN V. BOOT CASH CHEMIST. WHRE GOODS ARE SOLD UNDER SELF SERVICE METHOD THE CONTRACT COMES INTO EXISTENCE WHEN THE CASIER ACCEPTS THE OFFER. IT DOES NOT COME INTO EXISTENCE WHEN CUSTOMER PICKS THE ITEMS.

An important example of expression of willingness is share issue of company. A company never offers shares. They invite offers. People submit money as ‘application’. Company is under no obligation to provide shares to all the applicants. Because it never makes an offer.  

  TENDER on the other hand is an offer. Tender submitted is in response to an advertisement (invitation to offer), companies invites tenders. The people interested, submit the tenders. So they make an offer in response to an advertisement.  

A STATEMENT OF PRICE IS NOT AN OFFER----------.
 This was observed in the case of Harvey v. Facey. If any person gives a statement of price to any other person it does not amount to an offer. In this case there was a series of correspondences between the parties. In the first letter Harvey wrote to facey that whether he can tell him the price of his Bumper hall pen and whether he can sell it to him. On this Facey replies to the first question that the price was 900 pounds. On this Harvey said he accepted his offer. It was held that facey was under no obligation to sell him the Bumper hall pen because he just sent him the price of that. It was no acceptance or offer.




Acceptance

A contract needs an offer and its acceptance by the offered. Acceptance may be defined as “when the person to whom the proposal is made signifies his assent thereto the proposal is said to be accepted.”
Acceptances may be expressed or implied---------------------------

The acceptance when made in words spoken or written is called expressed acceptance. When acceptance is inferred by the act of the parties or course of dealing between them it is called an implied acceptance.
For example an auctioneer in an auction invites Bids and when he accepts the bids he signifies that by fall of a hammer. It is a tacit acceptance. Though he did not said a word but still it was an acceptance.
Similarly if a person made an offer to another that he wanted to purchase an article and the person without saying any thing send him the same. It is called tacit acceptance.
In the case of V Rao VS A Rao it was given that acceptance can be tacit.
Acceptance must be absolute and unqualified----------------------
Acceptance need to be definite. If the acceptance is qualified it will become nullity. The fact is an offer must be accepted in the form in which it is made. Qualified acceptance means when the acceptance is done with changes in the original offer. Thus for example if A said to B “Will you purchase my car for 5000 dollar”
And B replied “Yes! But the payment will be made in 15 installments.” It is no acceptance it is a qualified acceptance. Qualified acceptances lead to cross offers. Cross offer is offer in response to an offer. Thus in the above example it is very clear that B wanted to buy A’s car, But the payment was to be made in installments and this is an offer in response to an offer. If now the A is satisfied he can accept B’s offer and can sell him the car. The case of Rutledge v Grant is very important in the case. In that case a proposal for sell of a house was made with the fact that fact clearly mentioned that the possession was to be transferred within the 25th. This was followed by an acceptance with the fact that   house will be transferred within 30th. It was held that it was a counter offer and not an acceptance.
Who Can Accept---------------------------------------------------

In case of an offer which is a Specific Offer only the specific person to whom the offer is made can accept it. If any other person (not his agent) accepts the offer the acceptance is a nullity. The fact was proven in the case of Bolton V Jones. In this case a Bolton brought a house pipe from Brocklehurst. Jones who was the creditor of the Brocklehurst placed an order for purchase of goods. He wanted to adjust the amount with the amount with which Brocklehurst was indebted to him. Bolton supplied the goods though it was not addressed to him. In this case it was held that the offer can be accepted by the person to whom it was made and any third party cannot accept it.
In case of an offer that is a general offer any person who can satisfy the conditions of the proposal can accept it. The rule is set in CARLILL V. CARBOLIC SMOKE BALLS LIMITED. But if it is in nature of a reward for information then it is the first person who brings the specific information can accept the offer.
Acceptance Cannot Precede Offer------------------------------

It is a general rule that acceptance cannot precede offer. The rule is that Acceptance in ignorance of an offer is no acceptance. How can acceptance are done without the offer is made! It was held in the very important case of Lalman V Gauri Dutt. In this case the nephew of the defendant was missing and she declared a reward to any one who can find him. Lalman gave the information about him to Defendant, it was a good tacit acceptance but the news of the reward reached him after he gave the information. Thus it was no good acceptance. 
Another case in this context is Gibbons v Proctor, but in this case the inspector did not have the knowledge of reward till the time he posted the information carrying reward but he came to knew about it before it reached the offerer. It was held he knew the offer before the acceptance is complete.
Acceptance Has To Be Communicated--------------

An acceptance has to be communicated. The rule is till the point of time the acceptance is not communicated it is not complete. The contract cannot be completed till the acceptance is not communicated.
It Must Be Maid in Reasonable Time---------------------
 The acceptance is to be maid in reasonable time. If an offer is made and acceptance is not made in a reasonable time it cannot bind the offerer. The rule was laid in the case of Rams gate Victorial Hotel V Montefiore. Here a person made an application for shares and after a long period the company accepted it. It was held that the acceptance has to be made in reasonable time.
Mere silence is no acceptance---------------------------------

The rule of Silence cannot amount to Acceptance was laid in the case of Felthouse V Bindley. In this case the uncle wrote to his nephew that he wants to purchase a horse from the nephew and wrote that if the nephew would not write to him to repudiate the offer it shall be construed that he accepted the offer. At this time the nephew was busy selling his farm stock through auction. He told the auctioneer that the Horse was sold but accidentally it was sold to some one else. Uncle Felthouse sued the auctioneer on this. It was held though the nephew has told the auctioneer that the horse was sold to uncle felthouse he never communicated it to uncle felthouse himself. The judgment of Willes J is very important in this case. The judgment is as follows:

“I am of opinion that the rule to enter a nonsuit should be made absolute. The horse in question had belonged to the plaintiff's nephew, John Felthouse. In December, 1860, a conversation took place between the plaintiff and his nephew relative to the purchase of the horse by the former. The uncle seems to have thought that he had on that occasion bought the horse for £30. The nephew that he had sold it for 30 guineas: but there was clearly no complete bargain at that time. On the 1st of January, 1861, the nephew writes, 

"I saw my father on Saturday. He told me that you considered you had bought the horse for £30. If so, you are laboring under a mistake, for 30 guineas was the price I put upon him, and you never heard me say less. When you said you would have him, I considered you were aware of the price."

To this the uncle replies on the following day,

"Your price, I admit, was 30 guineas. I offered £30.; never offered more: and you said the horse was mine. However, as there may be a mistake about him, I will split the difference. If I hear no more about him, I consider the horse mine at £30 and 15s."

It is clear that there was no complete bargain on the 2nd of January: and it is also clear that the uncle had no right to impose upon the nephew a sale of his horse for £30 and 15s. Unless he chose to comply with the condition of writing to repudiate the offer. The nephew might, no doubt, have bound his uncle to the bargain by writing to him: the uncle might also have retracted his offer at any time before acceptance. It stood an open offer: and so things remained until the 25th of February, when the nephew was about to sell his farming stock by auction. The horse in question being catalogued with the rest of the stock, the auctioneer (the defendant) was told that it was already sold. It is clear, therefore, that the nephew in his own mind intended his uncle to have the horse at the price which he (the uncle) had named, £30 and 15s.: but he had not communicated such his intention to his uncle, or done anything to bind himself. Nothing, therefore, had been done to vest the property in the horse in the plaintiff down to the 25th of February, when the horse was sold by the defendant. It appears to me that, independently of the subsequent letters, there had been no bargain to pass the property in the horse to the plaintiff, and therefore that he had no right to complain of the sale.

Then, what is the effect of the subsequent correspondence? The letter of the auctioneer amounts to nothing. The more important letter is that of the nephew, of the 27th of February, which is relied on as shewing that he intended to accept and did accept the terms offered by his uncle's letter of the 2nd of January. That letter, however, may be treated either as an acceptance then for the first time made by him, or as a memorandum of a bargain complete before the 25th of February, sufficient within the statute of frauds. It seems to me that the former is the more likely construction: and, if so, it is clear that the plaintiff cannot recover. But, assuming that there had been a complete parol bargain before the 25th of February, and that the letter of the 27th was a mere expression of the terms of that prior bargain, and not a bargain then for the first time concluded, it would be directly contrary to the decision of the court of Exchequer in Stockdale v. Dunlop[1] to hold that that acceptance had relation back to the previous offer so as to bind third persons in respect of a dealing with the property by them in the interim. In that case, Messrs. H. & Co., being the owners of two ships, called the " Antelope" and the "Maria," trading to the coast of Africa, and which were then expected to arrive in Liverpool with cargoes of palm-oil, agreed verbally to sell the plaintiffs two hundred tons of oil,- one hundred tons to arrive by the "Antelope," and one hundred tons by the "Maria." The "Antelope" did afterwards arrive with one hundred -tons of oil on board, which were delivered by H. & Co. to the plaintiffs. The "Maria," having fifty tons of oil on board, was lost by perils of the sea. The plaintiffs having insured the oil on board the "Maria," together with their expected profits thereon, it was held that they had no insurable interest, as the contract they had entered into with H. & Co., being verbal only, was incapable of being enforced.”

When a communication of offer is complete-----------------------

The communication of offer is complete when it comes to the knowledge of the person to whom it is made.

For example if a letter stating that A wants to sell to B 
Certain goods was posted on 15th and it reached B on 25th it is the 25th on which the offer is complete.

The Postal Rule---------------------

 The rule was lead in the case of Adams v Lindsell [1818]. The case involved two parties in sale of wool. The defendant made an offer to the plaintiff for sale of wool. In this case the letter reached a little late and by that time the defendant sold the wool to another person. They told the court that till offer and acceptance is communicated the offer is not valid. As the offer reached them (plaintiff) late, the acceptance was made late and before it can reach the offeror the goods were sold to another person. The court said if this is true then the definiteness of transaction will be absent.
Law J said that if that was true it would be impossible to complete any contract through the post; if the defendants were not bound by their offer until the answer was received, then the plaintiffs would not be bound until they had received word that the defendants had received their acceptance, and this could go on indefinitely. [1] Instead it must be considered that the offerers were making the offer to the plaintiffs during every moment that the letter was in the post. [2]

When a communication of acceptance is complete---------------
As against an offerer it is complete when the acceptance is put in course of transmission so as to be out of the power of the acceptor to withdraw it back.

As against the offered it is complete when it comes to the knowledge of the offerer.
Thus for example if a letter of acceptance was posted on 15th and reached the offerer on 25th it is said that acceptance is complete on 15th as against the proporser and on 25th as against the acceptor.
Where the communication of acceptance is complete-------------
The fact found space in the historic case of Entores Ltd v Miles Far East Corporation. Entores was a company in London. It sends an offer by telex for purchase of copper cathodes from Amsterdam. The Dutch company sent an acceptance by telex. There was a breach on the part of the Dutch company. The controlling company Miles Far East Corp was based in United States.  The basic problem before entores was that it can only bring an action against the Miles Far East Corp if it can prove that acceptance was conducted in jurisdiction i.e., in London and not Amsterdam.

In this regard Denning LJ said that as in case of instant communication such as telex or by telephone the postal rule cannot apply. Thus as acceptance is not complete till it is not received by the offeror, it is a rule that acceptance will be completed in the place where the offeror received the acceptance. In this case it was London and not Amsterdam. His actual judgment is as follows:
“There was a completed contract by which the defendants agreed to supply 100 tons of cathodes at a price of £239 10s. A ton. The offer was sent by Telex from England offering to pay £239 10s. A ton for 100 tons, and accepted by Telex from Holland. The question for our determination is where was the contract made? 

When a contract is made by post it is clear law throughout the common law countries that the acceptance is complete as soon as the letter is put into the post box, and that is the place where the contract is made. But there is no clear rule about contracts made by telephone or by Telex. Communications by these means are virtually instantaneous and stand on a different footing.

The problem can only be solved by going in stages. Let me first consider a case where two people make a contract by word of mouth in the presence of one another. Suppose, for instance, that I shout an offer to a man across a river or a courtyard but I do not hear his reply because it is drowned by an aircraft flying overhead. There is no contract at that moment. If he wishes to make a contract, he must wait till the aircraft is gone and then shout back his acceptance so that I can hear what he says. Not until I have his answer am I bound. I do not agree with the observations of Hill J in Newcomb v De Roos. [1]

Now take a case where two people make a contract by telephone. Suppose, for instance, that I make an offer to a man by telephone and, in the middle of his reply, the line goes “dead” so that I do not hear his words of acceptance. There is no contract at that moment. The other man may not know the precise moment when the line failed. But he will know that the telephone conversation was abruptly broken off: because people usually say something to signify the end of the conversation. If he wishes to make a contract, he must therefore get through again so as to make sure that I heard. Suppose next, that the line does not go dead, but it is nevertheless so indistinct that I do not catch what he says and I ask him to repeat it. He then repeats it and I hear his acceptance. The contract is made, not on the first time when I do not hear, but only the second time when I do hear. If he does not repeat it, there is no contract. The contract is only complete when I have his answer accepting the offer.

Lastly, take the Telex. Suppose a clerk in a London office taps out on the teleprinter an offer which is immediately recorded on a teleprinter in a Manchester office, and a clerk at that end taps out an acceptance. If the line goes dead in the middle of the sentence of acceptance, the teleprinter motor will stop. There is then obviously no contract. The clerk at Manchester must get through again and send his complete sentence. But it may happen that the line does not go dead, yet the message does not get through to London. Thus the clerk at Manchester may tap out his message of acceptance and it will not be recorded in London because the ink at the London ends fails, or something of that kind. In that case, the Manchester clerk will not know of the failure but the London clerk will know of it and will immediately send back a message “not receiving.” Then, when the fault is rectified, the Manchester clerk will repeat his message. Only then is there a contract. If he does not repeat it, there is no contract. It is not until his message is received that the contract is complete.

In all the instances I have taken so far, the man who sends the message of acceptance knows that it has not been received or he has reason to know it. So he must repeat it. But, suppose that he does not know that his message did not get home. He thinks it has. This may happen if the listener on the telephone does not catch the words of acceptance, but nevertheless does not trouble to ask for them to be repeated: or the ink on the teleprinter fails at the receiving end, but the clerk does not ask for the message to be repeated: so that the man who sends an acceptance reasonably believes that his message has been received. The offeror in such circumstances is clearly bound, because he will be estopped from saying that he did not receive the message of acceptance. It is his own fault that he did not get it. But if there should be a case where the offeror without any fault on his part does not receive the message of acceptance – yet the sender of it reasonably believes it has got home when it has not – then I think there is no contract.

My conclusion is that the rule about instantaneous communications between the parties is different from the rule about the post. The contract is only complete when the acceptance is received by the offeror: and the contract is made at the place where the acceptance is received.

In a matter of this kind, however, it is very important that the countries of the world should have the same rule. I find that most of the European countries have substantially the same rule as that I have stated. Indeed, they apply it to contracts by post as well as instantaneous communications. But in the United States of America it appears as if instantaneous communications are treated in the same way as postal communications. In view of this divergence, I think that we must consider the matter on principle: and so considered, I have come to the view I have stated, and I am glad to see that Professor Winfield in this country (55 Law Quarterly Review 514), and Professor Williston in the United States of America (Contracts, § 82, p. 239), take the same view.

Applying the principles which I have stated, I think that the contract in this case was made in London where the acceptance was received. It was, therefore, a proper case for service out of the jurisdiction.

Apart from the contract by Telex, the plaintiffs put the case in another way. They say that the contract by Telex was varied by letter posted in Holland and accepted by conduct in England: and that this amounted to a new contract made in England. The Dutch company on September 11, 1954, wrote a letter to the English company saying: “We confirm having sold to you for account of our associates in Tokyo: 100 metric tons electrolytic copper in cathodes: £239 10s. for longton c.i.f. U.K./ Continental main ports: prompt shipment from a Japanese port after receipt of export license: payment by irrevocable and transferable letter of credit to be opened in favor of Miles Far East Corporation with a first class Tokyo Bank. The respective import licenses to be sent directly without delay to Miles Far East Corporation.” The variations consisted in the ports of delivery, the provisions of import license and so forth. The English company say that they accepted the variations by dispatching from London the import license, and giving instructions in London for the opening of the letter of credit, and that this was an acceptance by conduct which was complete as soon as the acts were done in London.

I am not sure that this argument about variations is correct. It may well be that the contract is made at the place where first completed; not at the place where the variations are agreed. But whether this is so or not, I think the variations were accepted by conduct in London and were therefore made in England. Both the original contract and ensuing variations were made in England and leave can properly be given for service out of the jurisdiction.

I am inclined to think also that the contract is by implication to be governed by English law, because England is the place with which it has the closest connexion.

I think that the decisions of the master and the judge were right, and I would dismiss the appeal.

 ”

The case gave us the following answers------------------------------
1) In case of post the contract is complete as soon as the letter is acceptance is posted. The rule is that an acceptance is complete as soon as the letter is put in course of transmission.

2) In case of any kind of instant communications. The acceptance is completed in the place where the acceptance is received or heard.

There is another important case to support these facts. It was the case of 

Brinkibon Ltd v Stahag Stahl and Stahlwarenhandelsgesellschaft

Brinkibon was a company that was based in London that purchased steel from Stahag Stahl that was in Austria. An offer was sent by Stahag Stahl to London. The offer was accepted through telex. There was a breach by Stahag Stahl. The London Company can only sue them if the contract was formed in London. The judgment was that the offer was accepted in Austria and not London. This was because it reached the offerer in Austria.

In this case Lord Wilberforce gave certain exemptions to the Telex rule-------------------------------------------

1) The senders and recipients may not be the principals to the contemplated contract.
2) They may be servants or agents with limited authority

3) The message may not reach the acceptee.

4) It was never intended to make the message reach him.

5) It may be out of office hours or at an unreasonable time.

6) Error at the recipients end that created misconceptions.

These where just examples and it was established that no universal rule can be framed in this context. Every case has to be dealt in context of its elements.

Tenders-------------------------------------
 In case of tenders an invitation to offer is made. In these circumstances the offers are made and the inviter will be the acceptor. As a common misconception stands that the tender will be given to the lowest bidder this is not a rule of law. The acceptor may accept the offer of any person he deemed fit. It is nothing but just an invitation to offer and thus the offeror may accept all offers or may reject all. This was best illustrated in the case of Blackpool & Fylde Aero Club v Blackpool Borough Council. In this case a Blackpool Borough Council invited a tender. The Blackpool & Fylde Aero Club has given its offer within time as per condition. But the council failed to collect the letter. As the letter was never taken it was never considered. In this case the Bingham LJ's remarked “A tendering procedure of this kind is, in many respects, heavily weighted in favour of the invitor. He can invite tenders from as many or as few parties as he chooses. He need not tell any of them who else, or how many others, he has invited. The invitee may often, although not here, be put to considerable labour and expense in preparing a tender, ordinarily without recompense if he is unsuccessful. The invitation to tender may itself, in a complex case, although again not here, involve time and expense to prepare, but the invitor does not commit himself to proceed with the project, whatever it is; he need not accept the highest tender; he need not accept any tender; he need not give reasons to justify his acceptance or rejection of any tender received. The risk to which the tenderer is exposed does not end with the risk that his tender may not be the highest (or, as the case may be, lowest). But where, as here, tenders are solicited from selected parties all of them known to the invitor, and where a local authority's invitation prescribes a clear, orderly and familiar procedure (draft contract conditions available for inspection and plainly not open to negotiation, a prescribed common form of tender, the supply of envelopes designed to preserve the absolute anonymity of tenderers and clearly to identify the tender in question, and an absolute deadline) the invitee is in my judgement protected at least to this extent: if he submits a conforming tender before the deadline he is entitled, not as a matter of mere expectation but of contractual right, to be sure that his tender will after the deadline be opened and considered in conjunction with all other conforming tenders or at least that his tender will be considered if others are. Had the Club, before tendering, enquired of the Council whether it could rely on any timely and conforming tender being considered along with others, I feel quite sure that the answer would have been "of course". The law would, I think, be defective if it did not give effect to that. 

It is of course true that the invitation to tender does not explicitly state that the Council will consider timely and conforming tenders. That is why one is concerned with implication. But the Council does not either say that it does not bind itself to do anything, and in the context a reasonable invitee would understand the invitation to be saying, quite clearly, that if he submitted a timely and conforming tender it would be considered, at least if any other such tender were considered.

I readily accept that contracts are not to be lightly implied. Having examined what the parties said and did, the court must be able to conclude with confidence both that the parties intended to create contractual relations and that the agreement was to the effect contended for. It must also, in most cases, be able to answer the question posed by Mustill LJ in The Kapetan Markos NL (No 2) [1987] 2 LI. 321 at 331: "What was the mechanism for offer and acceptance?" In all the circumstances of this case (and I say nothing about any other) I have no doubt that the parties did intend to create contractual relations to the limited extent contended for. Since it has never been the law that a person is only entitled to enforce his contractual rights in a reasonable way (White and Carter (Councils) Ltd v McGregor [1962] AC 413 at 430 A, per Lord Reid), Mr. Shorrock was in my view right to contend for no more than a contractual duty to consider. I think it plain that the Council's invitation to tender was, to this limited extent, an offer, and the Club's submission of a timely and conforming tender an acceptance.

Mr. Toulson's fourth submission is a salutary warning, but it is not a free-standing argument: if, as I hold, his first three submissions are to be rejected, no subversion of principle is involved. I am, however, pleased that what seems to me the right legal answer also accords with the merits as I see them.

I accordingly agree with the learned judge's conclusion on the contractual issue, essentially for the reasons which he more briefly gave.

This conclusion makes it unnecessary to consider at length the Club's alternative argument, which the judge also accepted, that if there was no contract at all between the parties the Council nonetheless owed the Club a duty to take reasonable care to see to it that if the Club submitted a tender by the deadline it would be considered along with other tenders duly returned when the decision to grant the concession was made.

Mr. Shorrock sought to sustain this argument in particular by reliance on Ministry of Housing and Local Government v Sharp [1970] 2 QB 223, Ross v Caunters [1980] Ch 297 and American Express International Banking Corporation v Hurley [1985] 3 All ER 564, none of which (he submitted) was inconsistent with the principles laid down in the House of Lords' recent decision in Caparo Industries plc v Dickman [1990] 2 WLR 358.

Mr. Toulson urged that the court should not introduce a common law duty of care into an area of pre-contractual negotiations where the parties could, if they wished, have introduced such a duty by agreement but had not done so: Tai Hing Cotton Mill v Liu Chong Hing Bank [1986] AC 80. Although a duty to take reasonable care not to cause pure economic loss could be held to exist, such cases were rare and confined to limited classes of case which did not include the present case and with which the present case had no analogy. The plaintiff's task was even harder where, as Mr. Toulson argued was the case here, his complaint was of a mere omission. Mr. Toulson argued, it if was necessary to do so, that Ross v Caunters was wrongly decided.

I am reluctant to venture into this somewhat unvirginal territory when it is unnecessary to do so for the purpose of deciding this case. Having heard the argument, I am tentatively of opinion that Mr. Toulson's objections are correct and that the Club cannot succeed on this point if they fail on the other. But I do not think it necessary or desirable to express a final conclusion.

I would accordingly dismiss the appeal. The practical consequences of deciding the contractual issue on liability in the Club's favour must, if necessary, be decided hereafter.

 ” 

Stocker LJ agreed with Bingham LJ, and added:

“ The format of the invitation to tender document itself suggests, in my view, that a legal obligation to consider to tender submitted before any award of a concession was made to any other operator was to be implied in the case of any operator of aircraft to whom the invitation was directed who complied with its terms and conditions. The fact that the invitation to tender was limited to a very small class of operators is itself of significance. The circumstances surrounding the issue of the invitation to tender and the formal requirements imposed by it support the conclusion. Of particular significance, in my view, was the requirement that tenders be submitted in the official envelope supplied and endorsed, as described by Bingham LJ., by the Council. The purpose of this requirement must surely have been to preserve the anonymity of the tenderer and, in conjunction with the defendants' Standing Orders, to prevent any premature leak of the nature and amount of such tender to other interested or potentially interested parties. Such a requirement, as a condition of the validity of the tender submitted, seems pointless unless all tenders submitted in time and in accordance with the requirements are to be considered before any award of the concession is made. There can be no doubt that this was the intention of both parties, as exemplified by the defendants' actions when their error with regard to the time of receipt of the plaintiffs' tender was appreciated. Such a common intention can, of course, exist without giving rise to any contractual obligations, but the circumstances of this case indicate to me that this is one of the fairly rare exceptions to the general rule expounded in the leading cases of Spencer v Harding [1870] LR 5 CP 561 and Harris v Nickerson [1873] LR 8 QB 286. I therefore agree that in all the circumstances of this case there was an intention to create binding legal obligations if and when a tender was submitted in accordance with the terms of the invitation to tender, and that a binding contractual obligation arose that the plaintiffs' tender would be before the officer or committee by whom the decision was to be taken for consideration before a decision was made or any tender accepted. This would not preclude or inhibit the defendants from deciding not to accept any tender or to award the concession, provided the decision was bona fide and honest, to any tenderer. The obligation was that the plaintiffs' tender would be before the deciding body for consideration before any award was made. Accordingly, in my view, the conclusion of the learned judge and his reasons were correct. 

I agree that in the light of this conclusion no useful purpose can be served by consideration of the difficult questions which arise upon the claim formulated in tort.

Accordingly I agree with the conclusions reached by Bingham LJ, and with the detailed reasoning contained in his judgment and agree that this appeal should be dismissed. The case gave us the following deductions:

1) Tenders are invitation to offers.

2) Though tenders are invitation to offer but an implied contract exist between inviter and invitee that the acceptance of invitee will be taken into consideration.

3) Inviter can accept the highest or lowest bid. There is no rule.





Consideration

Consideration is the most important element in a contract. In the words of Pollack” Consideration is the price for which the promise of the other is bought and the promise thus given for a value is enforceable”. Consideration is defined as Quid pro Quid, it is something in return. Without a consideration a promise in not enforceable. It becomes Nundum pactum. A naked contract, that is not enforceable and is void ab initio.
The major problem for every lawmaker was what will constitute a valuable consideration. The solution was given in the milestone case of Currie v Misa. In this case the judge Lush j commented:

“A valuable consideration in the sense of law may consist either in some rights, interest ,profits or benefits to one party or some forbearance, detriments, loss or responsibility given, suffered or undertaken by the other”.

If one tries to elaborate this, a valuable consideration will constitute two things:

1) Rights, interest, profits or benefits to the promisor.
2) Forbearance, detriments, loss or responsibility given, suffered or undertaken by the acceptor.

If Ram parts his pencil to sham for 2 days and sham promised to return this in two days. One can say that there is no benefit seen here. But the promise of sham to return the pencil to ram at the end of the second day is supported by consideration given by ram in the form of detriments that ram suffered in parting his cycle and giving it to sham.
In the contract act the definition of consideration is as follows: 

When at the desire of the promisor the Promisee or any other person has done or abstain from doing, or does or abstain from doing or promises to do or to abstain from doing, something, such act or abstinence or promise is called consideration.
From the definition it is clear that a consideration can be past, present and future. It can be a past act or can be an act done instantly or can be a promise. There can be a past consideration only when there was a promise that supported that consideration before it actually took place. A voluntary performance cannot at anytime create a legal obligation. This is a very complex situation. I will try to explain these with these examples:
1) If ram bought a house for his mother without her consent. There is no obligation on her to compensate ram. This would be thoroughly illogical if one says that as the act was done for you, you will have to compensate.
2) If his mother after the act was done (house was purchased) promised him to compensate him. It would still not bind her. As act was done before the promise was made. There is no valid consideration. Because at the time of consideration promise does not exist.
3) In this case if the mother promised to compensate ram before the house was made then it will be sufficient consideration and the contract is a valid contract.
Consideration need not to be adequate-------------
Law is not a corrector of bad bargains. It is a rule that one is responsible for his actions and decisions. Consideration need to be valuable but there is no rule in the law for rectification of bad bargains.

In case of Thomas v Thomas the justice Peterson defined consideration as “something which is of some value in the eyes of law, it may be of some benefit to the plaintiff or of some detriment to the defendant.”
Another case was that of Bolton v Madden in this case the following judgment was given:

“The adequacy of the consideration is for the parties to consider at the time of making the agreements, not for the court when it sought to be enforced”

Want of consideration-------------------------

How can one distinguish a contract formed with a purpose and intention of creating a legal obligation and one formed rashly with no such intention? The same problem is faced by lawmakers. They wanted to have an answer to this question. The question was solved by making the want of consideration a necessary element. If there is consideration there will be a contract.
Consideration for promise made in charities---------
In case of any promise made for charitable purposes the contract will commence and consideration is ought to have been made as soon as the acceptor takes any step on basis of such promise. To illustrate let us take the example of following case:

The first case is that of Abdul Aziz v Masum Ali, in this case the defendant made a promise to pay a stipulated sum for the construction of a mosque and when the time came he did not paid anything. So he was sued for specific performance and the court held that it was not binding as no detriment was taken yet by the plaintiff.

Another case will explain the matter; the case was that of kedar nath v Gauri mohammed in this case a public officer invited public subscription for the building of the town hall. When he incurred certain liabilities on the basis of the promises made to him the defendant did not pay him. It was held that as a liability, a detriment was taken by the acceptor it is enforceable.
Stranger to consideration------------------

In the definition provided by section 2, it is stated that “Promisee or any other person” thus there can be a stranger to consideration. That means that the consideration can flow from any person who is not a party to the contract provided that the promisor has no problem with that. In England the case is different in that case the consideration should flow from Promisee and Promisee alone. It was observed in the case of Twiddle v Atkinson in which the Whitman J said “no stranger to a consideration can take advantage of a contract although made for his benefit.”
Another case is Chinnaya V Ramayya in this case in this case one lady has made a sale deed with her daughter and there was a condition that she would pay a sum of money to her aunt. The same day she made an agreement with the aunt that she will pay her money. There was a breach and the daughter told the court that as there was no consideration she (aunt) cannot enforce the contract. The court held that there was indeed consideration paid by third party and the contract is enforceable. This is said in section 2, that consideration can be made by a third party.
We have observed this thing in case of acceptance for honour in case of Bill receivables.

Thus if a person took a loan and another person pays his principal and interest then the contract is valid.
Consideration must move at the desire of promisor---

In the definition of consideration it is mentioned that when at the desire of the promisor the Promisee or any other person has done or abstain from doing, or does or abstain from doing or promises to do or to abstain from doing, something, such act or abstinence or promise is called consideration. It is clear that it has to be moved at the desire of the promisor.

The case of Durga Prasad v Baldeo is very important in understanding this point. In this case the Plaintiff was given an order from the collectors office to construct a ganj(market). He constructed it at his own expanse. The market was occupied by the defendant. The defendant promised the plaintiff commission on articles sold there. He did not pay so. It was held that the defendant was not the promisor it was the collector who was the promisor and at whose order the consideration was paid and market was made.
Analysis of decision: If we try to analyze this we get two points:

1) Promise was made actually between Collector and Plaintiff.

2) The consideration was moved at the desire of collector and not the defendant.

3) The consideration was paid for the promise of collector and the promise of defendant was not supported by the consideration thus where a nundum pactum and was void ab initio.

Privity of contract-----------------------------

The rule pf Privity of contract was laid down by the case of Twiddle v Atkinson. The rule means that only parties to a contract can sue on that. In that case the plaintiff was going to get married with the daughter of the defendant and the defendant promised the father of the plaintiff to pay the plaintiff a sum of money. On breach of this promise the plaintiff sued but his actions failed. It was held that as the contract was made between the father of the plaintiff and defendant only the father of the plaintiff can sue on the contract. 
The case was the foundation of the judgment given in the case of Dunlop pneumatic Tyre co v Selfridge. In this case Selfridge brought some tires from Dunlop and sold them top the defendant on a condition that if he sold them in amount less than prescribed he will have to pay Dunlop some damages. He did that. Dunlop sued the defendant. It was held he cannot recover the damage as he was not a party to the contract.
There is another case that is to be brought to light here. The case is very old. It is a case of Dutton v Pole. In this case the father of the defendant gave his daughter in marriage to the plaintiff. The father wanted to sell a wood to pay the dowry. The defendant was the son; he told him that if he abstained from selling the woods he would pay a sum of money to the plaintiff. The plaintiff on breach sued. The court of kings held that the promise can be enforced. It was clearly stated that it is proved that the plaintiff was not a party to consideration nor he was a party to promise but it was the intention of the parties to make a contract for the benefit of this person and it would be illogical to discard his claim.
In the case of Madhu trading co v Union of India, it was clearly held that if a trust or interest is created for a party in a contract he can enforce it.
In the case of Gandy v Gandy a trust was created in favour of a separating wife it was held that though she was not a party she can enforce it.
Another milestone case was that of Khwaja Mohd Khan v Hussani Begum. In this case a person in consideration of marriage made a contract with his daughter in laws father that he would pay a sum of 500 as monthly allowance and created a charge over some property. It was held by the Privy Council that she can enforce it.

Another important case is Jamna das v Ram avtar. In this case one person has taken some money (40000) from another person and executed a mortgage in favour of that person and subsequently sold the property to another person for 44000 and told him to keep 40000 to pay the loner. When the loner sued the buyer it was held he cannot get the contract performed as he was not a party to contract.

It is very clear that the opinion is very much diversified.

Position of beneficiary--------------------------
The beneficiary in some cases can sue on a contract. It happens when the parties to a contract have an consensus and are having intention to make a contract for that person or party.
In the case of Shuppu Amal v Subramaniyam  two brothers on partition of property made an agreement to pay a allowance to their mother but they failed it was held mother can enforce the contract as it was for her this was made.

Another case Beswick v Beswick in this case the two people used to manage a business together. When the rights to it were to be transferred to one of them it was the agreement to pay the wife an allowance of 5 pounds per week after his death. There was a breach of promise. It was held that she could enforce the contract.
Anther case was Rama Singh v Jang Bahadur. In this case son promised his father to give a piece of land to his brother. It was held that the brother can also enforce it.

Position of Assignee------------------
 Assignee is person to who rights in a contract is assigned. He is the person who holds the right to enforce a contract. The fact was proven by the case of holder in due course of a negotiable instrument. He can sue on it.
When contract without consideration is not a nundum pactum-------------------------------

In the following case a contract can be without consideration:

1) Contract of love and affection----- If a contract is 

a) Written


b) Registered


c) Made in love or affection

Then such a contract is good without consideration

But it is to be kept in mind that mere nearness doesn’t tantamount to love and affection. The fact can be proven by Rajlukhi v Bholanath. In this case after a fight husband and wife separated and husband in writing promised her an allowance. It was held that there was an absence of consideration and the case was not of love or affection.

2) Compensation for voulantry services-------------

 When a promise was made for compensation of voluntary services then by virtue of section 25(2) it is enforceable.

3) Completed Gifts

4) Creation of Agency.

5) Charities.

6) Agreement to pay time barred debts provided it is written and registered. It may be for wole or part payment.
Banking Regulation Act: Important Elements.

In any country the major portion of monetary resources lies with banking institutions. They regulate the flow of money throughout the economy. Any economy needs these banking institutions to facilitate the normal conduct of the day to day industry, trade and commerce activity of the country. The Banking Regulation Act contains the provisions & rules necessary for the conduct of healthy banking business and to safeguard the interest of the economy of the country and the interest of depositor. 

The business of banking is defined in the act as follows “Accepting for purpose of lending and investment of deposit of money from the public repayable on demand or otherwise withdraw able by check draft order or otherwise.” Other than this the other business of banking companies is also regulated by section 6. Section 6 provides the other businesses in which a banking company can indulge in itself. Section 6 gives the following businesses:

1) the borrowing, raising, or taking up of money; the lending or advancing of money either upon or without security; the drawing, making, accepting, discounting, buying, selling, collecting and dealing in bills of exchange, hoondees, promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, debentures, certificates, scrips and other instruments, and securities whether transferable or negotiable or not; the granting and issuing of letters of credit, traveller' s cheques and circular notes; the buying, selling and dealing in bullion and specie; the buying and selling of foreign exchange including foreign bank notes; the acquiring. holding, issuing on commission, underwriting and dealing in stock, funds, shares, debentures, debenture stock, bonds, obligations, securities and investments of all kinds; the purchasing and selling of bonds, scrips or other forms of securities on behalf of constituents or others, the negotiating of loans and advances; the receiving of all kinds of bonds, scrips or valuables on deposit or for safe custody or otherwise; the providing of safe deposit vaults; the collecting and transmitting of money and securities;
2) acting as agents for any Government or local authority or any other person or persons; the carrying on of agency business of any description including the clearing and forwarding of goods, giving of receipts and discharges and otherwise acting as an attorney on behalf of customers, but excluding the business of a 1[managing agent or secretary and treasurer] of a company;
3) Contracting for public and private loans and negotiating and issuing the same
4) the effecting, insuring, guaranteeing, underwriting, participating in managing and carrying out of any issue, public or private, of State, municipal or other loans or of shares, stock, debentures, or debenture stock of any company, corporation or association and the lending of money for the purpose of any such issue;
5) Carrying on and transacting every kind of guarantee and indemnity business
6) Acquiring and holding and generally dealing with any property or any right, title or interest in any such property which may form the security or part of the security for any loans or advances or which may be connected with any such security
7) Undertaking and executing trusts;
8) Undertaking the administration of estates as executor- trustee or otherwise;
9) establishing and supporting or aiding in the establishment and support of associations, institutions, funds, trusts and conveniences calculated to benefit employees or ex- employees of the company or the dependents or connections of such persons; granting pensions and allowances and making payments towards insurance; subscribing to or guaranteeing moneys for charitable or benevolent objects or for any exhibition or for any public, general or useful object
10) The acquisition, construction, maintenance and alteration of any building or works necessary or convenient for the purposes of the company;
selling, improving, managing, developing, exchanging, leasing, mortgaging, disposing of or turning into account or otherwise dealing with all or any part of the property and rights of the company; 
11) Acquiring and undertaking the whole or any part of the business of any person or company, when such business is of a nature enumerated or described in this sub- section; 
12) Doing all such other things as are incidental or conducive to the promotion or advancement of the business of the company; 
13)  Any other form of business which the Central Government may, by notification in the Official Gazette, specify as a form of business in which it is lawful for a banking company to engage.

 Section 8 of the act provides that any bank cannot directly or indirectly enter into trade of goods whether as agent or otherwise. The act does not want the banking institution to take risks other than the banking risks it take. The provision was given because of the reason that the banks where found indulging in trading practices. The banks used there resources in these activities. Section 8 though provides certain exemptions to this rule, as in case of realization of securities and in case3 of bill of exchanges.

It also prohibits the banking institutions other than a company to transact business under the name of “bank” “banker” or “banking company”. And prohibits the use the banking company to transact business without it [section 7].   It also prohibits banks to acquire any immovable property that is not of its use and provide for its speedy removal after 7 years of acquisition. [Section 9].  

Section 10 clearly states that the bank cannot appoint any person who:

1] Is declared insolvent.

2] Compounded with creditor or suspended payments.

3] Got convicted in any Criminal charge involving moral turpitude.

Section 11 & 12 of the cat provide for the minimum requirement of capital that a company must have. Section 12 provides that a company shall not have any other shares than the Equity share. So the act wants no person to have preferential rights. It also regulates the voting rights of the holders. According to the section no person irrespective of the number of shares he hold shall not hold voting rights in respect of more than 10% of total holding. It also states that the managing officials shall furnish there shareholding information to the Apex bank. These are to regulate that a person shall not control the bank’s business. 

The underwriting commission on issue of shares I been limited to 2.5 %. There is a restriction on creation of charge on the unpaid capital of any banking company. The banking company cannot create a floating charge on its fixed assets. 

Section 15 restricts that the company cannot pay dividends to the holders till the capital losses are written off. 

Section 16 is very important it states:

1] The banking company cannot have a director common to another banking company.

2] The banking company cannot have three directors who are director in other company and there holding is 20% in banking company in aggregate. 

The act doesn’t want the directors to use the resources wrongfully.

Section 17 provides for a compulsory reserve fund and transfer of 20% of profit to it each year. Non schedule banks shall maintain cash reserves. 

Section 19 states that a banking company shall not make subsidiaries for any reason other than: 

1] Undertaking of any business section 6 permits.

2] For banking business outside India subject to rbi permission in writing

3] As government and RBI thinks fit.

They do not want the bank to indulge in any other business and take risks. It also states that the bank shall not hold shares of another bank of an amount exceeding 30% of the capital.    Banking regulation act wants the depositors to be safeguarded.  

Section 20a states that before the company can remit there debts due to director’s prior approval of the RBI are necessary.

WHEN A COMPANY IS BANKING COMPANY.

As per section 5c of THE BANKING REGULATION ACT, 1949 “Banking company means any company which transacts the business of banking in India.” Thus any company whether foreign or indigenous which transacts the business of banking in India is called a banking company. The word company is defined in the banking regulation act as “any company defined in section 3 of the Indian companies act, 1956; and includes a foreign company within the meaning of section 591 of that act.” 

Banking on the other hand means “accepting for the purpose of lending or investment, of deposit of money from the public, repayable on demand or otherwise, withdraw able by cheque, draft, order or otherwise.”

A company as given in section 591 of Indian Companies act is a foreign company if it falls within any of the following classes:  

1)
Company incorporated outside India which has established a place of business in India before the commencement of this act.

2)
Companies incorporated outside India which has established a place of business in India after commencement of this act.

Where not less than 50% of paid up share capital, whether equity or preference or partly equity or partly preference, of a company incorporated outside India and having an established place of business in India, is held by one or more citizens of India or by one or more bodies incorporated in India, whether singly or together. Such company shall comply with such of the provisions of this act as may be prescribed with regards to business carried on by it in India, as if it where incorporated in India.

BANKING as defined above is formed of the followings:

· Acceptance of deposit. Thus the function is MOBALISATION OF DEPOSITS.

· The major purpose of taking deposits is lending and investments.

· The deposited amount must be withdraw able through cheque draft order or otherwise.  

Thus it must have power to receive deposits from customers and honouring theirs cheques. On the other hand GRANTING OF LOAN is a subject of rules and practice the bank has discretion in this matter. The field of banking cannot be extended to trading activities which not being incidental encroach upon substance of entry 26 in list ii of schedule Vll to the constitution.

The language in section 5(1) (c) is a little vague. It says that transacting the business of banking should be the business of the company. It is not that such business should have been transacted at any particular point of time. Notwithstanding that a banking company may not be transacting the business of banking at a particular point of time on account of supervening causes it will not cease to be a banking company. Thus a banking company at liquidation is still a banking company until it is dissolved by the order of court.

The section 5(1)(c) only states that banking shall be the principal business of an banking company. Though for a time being it suspends its operations.

A company taking deposits from public is not essentially an banking company:

Deposits from public are an important mode of finance in corporate sector. The term deposits include deposit of money with and include any amount borrowed by a company. A company can invite deposits from public. They cannot be treated as bankers. As they cannot honour cheques, drafts etc. on the other hand they do not practice banking as their principal business. The deposits that non banking companies take are regulated through THE ACCEPTENCE OF DEPOSITE RULES 1975.

BANKING COMPANY HAS A DEFINED SET OF WORK. THIS IS GIVEN IN SECTION 6. A NON BANKING COMPANY IS NOT LAMITED TO SUCH BY SUCH A THING.

THUS ANY COMPANY WILL BE A BANKING COMPANY WHEN:

· IT MUST TRANSACT THE BUSINESS OF BANKING UN INDIA.

· THE PRIMARY FUNCTION SHOULD BE BANKING.

THE COMPETITION ACT, 2002: IMPORTANT ELEMENTS.

The economy of any country is always volatile. This is generally due to the dynamic nature of the constituent markets and their elements. The world is changing fast. India is also opening its economy to foreign investments. The current period is the period of globalization and liberalization. 

Globalization means inviting foreign investments and trying to get into as many alignments as necessary. 

Liberalization on the other hand includes the process of reducing burden of the legal provisions so the foreigners will get attracted toward our markets.  

Globalization and liberalization has many advantages such as:

· Pumping in foreign exchange.

· Development of technology.

· Maximum utilization of resources.

· Development of inter country relations.

· Increment in the average velocity of money leading to better movement of the wealth cycle.

· Development of countries indigenous industries.

Another important thing that has to be kept in mind is that the indigenous market has to be protected. What we see in Egypt and Jordan was an ill effect of too much liberalization and foreign influence. Though it is needed that foreign investors are to be attracted towards Indian markets but our countries industries, consumers and resources are to be protected.   

The MONOPOLIES AND TRADE RESTRICTIVE ACT, 1969, had become OBSOLETE and was influencing the growth of the economy badly. THE INDIAN COMPETITION ACT WAS TO ESTABLISH A MORE LIBERAL SYSTEM. The new act was to fulfill the following objectives:

· Prevention of practices that adversely effect the competition on the country.

· Promotion and sustenance of competition in market to establish an environment of confidence and surety so that the basic freedom to practice trade, profession, occupation & vocation of any person is not infringed.

· To protect the basic rights of the consumer.

 The act has a very wide coverage as it is shown in the section 2(f) in the definition of consumer; the persons covered are as under:

· One who buys for a consideration

· One who uses the goods with the approval of the owner who brought it for a consideration.

Here it doesn’t matter whether the goods are purchased for resale or for any commercial or personal purpose. It is also provided that the consideration may be an act or a promise or an admixture of both. This shows that the lawmakers tried to keep it consistent with the Indian Contract Act as the contract act infuses confidence and surety in commercial transactions.

· Consumer includes any person who hires or avails of any service for a consideration 

· It includes any beneficiary of services other than the person who gave the consideration

Thus, the act not only covers the physical goods but also covers the service which forms greater industries than the physical goods industries.

The law makers use two words – “hires” and “avails”. Some services can be hired but cannot be availed. On the other hand some services can be availed but cannot be hired. For example, a pool cart can be hired but cannot be availed. But the services like electricity, water connection, and sewerage connection are to be availed. So they covered both the aspects. 

Another important point is regarding the definition of goods in section 2(i) was also devised inconsistency with the sale of goods act. The definition was kept same with simple changes. Section 2 of sale of goods act (1930) defines goods as, ”goods means any kind of movable property other than actionable claim and money and includes stock and shares, growing crops, grass and things attached to or forming part of land which are agreed to be served before sale or under contract of sale. The changes made are that trademark, copyright, patent, goodwill, electricity, water and gas are all goods. Here it is to be kept in mind that products manufactured, processed or mined, debentures, stock and shares after allotment all are goods.

Sections 3 to 6 are the most important sections as they imposed the necessary control over unethical practices that can effect the competition in the market.

Section 3 strictly provides that no enterprise or person shall enter into an agreement in respect of production, supply, distribution storage, acquisition or control of goods or provision of services, which causes or is likely to cause an appreciable adverse effect on competition within India. THE AGREEMENT MADE SHALL BE REGARDED AS VOID. Here an important thing is to be remembered that the activity may have not caused any effect to the competition yet but is likely to cause such adverse effect then the same is covered into this act. Another thing is the definition of enterprise itself. As per section 2(h) the enterprise will cover person whether it is an individual, a huf,a company, a firm, an AOP, BOI(whether incorporated in India or outside India, a body corporate, a local authority, a cooperative society. All will be construed as a person. Enterprise includes Department of Government. The enterprise must exchange in production, storage, supply, distribution, acquisition or control of ARTICLES or GOODS or is engaged in the service of provision of services. It also includes INVESTMENTS making enterprises which may also include business of AQUIRING HOLDING OR DEALING WITH SHARES AND OTHER SECURITIES OR UNDERWRITTING.THIS MAY BE EITHER BY THE ENTERPRISE ITSELF OR BY ANY UNIT OF IT OR BY ANY OF ITS SUBSIDIARY. AS PER  SEC 3(1) THIS RULE MAY ALSO APPLY TO ASSOSIATIONS OF ENTERPRISES.

SECTION 4 PROVIDES THE NECESSARY SECURITY TO MINOR ENTERPRISE AND CONSUMERS. It bars DOMINENT enterprise to use their DOMINENCE unethically. It includes the event when a firm DIRECTLY or INDIRECTLY imposes unfair conditions in purchase and sell of goods and services. It also includes the event when a dominant firm charges predatory prices. It will also include the act of hoarding supply or restriction of development. It also covers the event when a dominant firm restricts free access to market. The section also covers the event when a firm which is dominant in one market uses its dominance in protecting another market. Indian constitution defines India as a socialist republic the ARTICLE 19 gives freedom of profession. This is also supported by ARTICLE 21 that gives the right to life. The act safeguards the interest of many small and medium firms. If any one controls the market the results will be high rice low employment and downfall of market.

 Many times it happens that for mutual benefit two or more enterprises combines this is called combination. Combination is a process when to use the unutilized resources of one enterprise it combines wit another enterprise. Section 5 construes acquisition as merger. Section 6 bares any such combination if it is injurious to the competition in the market. This helps to keep the competition running and the market remains resourceful. 
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