STATE CONSUMER DISPUTES REDRESSAL COMMISSION, 
CHENNAI – 600 004
 
PRESENT:         Hon’ble Justice N. KANNADASAN    PRESIDENT
                                      THIRU PON GUNASEKARAN              MEMBER I
 
 Suo moto reference: Case 1/2008 U/s.24 (B) (i) (ii) Read /w 24 (B) (II), application by The Madras Consumer Courts Bar Association, represented by its President Mr. Abdul Rahim:  Counsels for applicants:-  Mr. K. Kumaran, and Mr. V. Balaji, Mr. T. Ravikumar.
 
1.
The Madras Consumer Courts Bar Association has approached this Commission, seeking suitable directions under the following matter viz.
 
1.                  Whether the District Forum has got power to restore the complaint which was dismissed for default.
 
2.                  Whether the District Forum has got power to set aside the exparte order setting the opposite party exparte.
 
The learned counsels on behalf of the Bar Association advanced arguments in the points under reference, in the light of several decisions rendered on these issues.  
 
2.
It has been brought to our knowledge that there are divergent views expressed by the various District Fora, with regard to their powers to restore the complaint, which was dismissed for default or to set aside the exparte order.  The earliest decision in this regard is the decision rendered by this Commission in its order in T. Subramaniam Vs. Periamma and 3 Ors. Reported in IX (1991) CPR 376.  In the said decision, it is held that eventhough under the provisions of Sec.13 (4) of the CP Act, does not include the power to set aside the exparte order,  a distinction has been made between the exparte final order and the order of setting a party exparte.  In the said decision, this Commission took the view that the District Forum has inherent power to set aside an order setting a party exparte, when the case is still pending before it.
 
3.
In the decision rendered by the Madhya Pradesh State Commission, in its decision rendered in Smt. Beti Bai Saxena Vs.Dr. S.L. Mukherjee & Ors., reported in III (2001) CPJ 251, it is held that in the absence of any prohibition in the Act and Rules, it would have been expedient in he interest of justice to restore the case, which has been dismissed for default of the complaint.  
 
The Hon’ble Supreme Court in its decision rendered in Jyotsana Arvind Kumar Shah & ors Vs. Bombay Hospital Trust, reported in III (1999) CPJ 1 (SC), held that the State Commission has no powers to set aside an exprte order as there is no provision in the Act..
 
Subsequently, the Hon’ble Supreme Court, in its decision rendered in New India Assurance Co. Ltd., Vs. R. Srinivasan , reported in I (2000) CPJ 19 (SC) has held that inherent power is vested upon the Commission to restore the complaint on good cause being shown for non-appearance of the complainant.
 
Subsequently in the decision rendered by the Hon’ble Supreme Court in Rajeev Hitendra Pathan and others Vs. Achyut Kashinath karekar and another  reported in 2007 CTJ 1123 (Supreme Court ) (CP) took a view that when the matter was decided in R. Srinivasan’s case, the bench was not appraised of the earlier decision rendered in  Jyotsana’s case, and accordingly the matter was referred to a larger bench and the matter is still pending.
 
4.
It is only in the light of above mentioned two decisions rendered by the Hon’ble Supreme Court in Jyotsana’s case and R. Srinivasan’s case, the Bar Association has approached this Commission to clarify the position, until a decision is taken by the larger bench.  
 
5.
There is no dispute with regard to the settled legal position in a matter where an order is passed by the District Forum on merits, eventhough the party is set exparte.  In such circumstances, the only remedy open to the aggrieved person is to file necessary appeal as provided under the Consumer Protection Act.  The decision rendered by the Hon’ble Supreme Court in  Jyotsana’s case, the apex court had an occasion to deal with the matter wherein the State Commission has set aside the exparte reasoned order.  In the said case, the Maharashtra State Commission has proceeded exparte and passed a reasoned order on merits and a compensation of Rs.7 lakhs with interest @ 12% p.a., from 27.1.1992, was awarded initially. Subsequently, on an application filed by the aggrieved party and based on an observation rendered in the Writ Petition by the Bombay High Court, the State Commission has passed an order setting aside the reasoned order, which was not approved by the Supreme Court.  
 
In the subsequent decision in R. Srinivasan’s case, the Apex Court has held that there is an inherent power in its jurisdiction to restore the complaint, which was dismissed for default, on good cause being shown for non-appearance of the complainant..  The Apex court analysed the Sub Rule 8 of Rule 4 of Tamil Nadu Consumer Protection Rules 1988, and Order 9 Rule 9 (1) of Civil Procedure Code and Order 9 Rule 8 of Civil Procedure Code.  The Apex Court has observed that there is no provision parallel to the provision as contained in order 9 Rule 9 (1) of CPC, wherein there is a prohibition for the plaintiff to institute a second suit on the same cause of action by referring the said provision.  The apex court has observed that in a case where a complaint is dismissed for default, it would be permissible to file a second complaint, explaining why the earlier complaint could not be pursued and dismissed for default.  The Supreme Court further observed that every court or judicial body or authority is not expected to keep the matter pending, when the party is called absent, who instituted the proceedings.  After observing as above, the Supreme Court has held that the courts are vested with inherent powers and jurisdiction to restore the complaint for sufficient cause.  
The Kerala High Court in its decision rendered in St. Joseph’s Hospital Vs. Jimmy reported in III (2001) CPJ 248 considered the observations rendered in both the decisions of the Hon’ble Supreme Court and finally concluded that as held by the Supreme Court in R. Srinivasan’s case, the Consumer Forum has inherent power and jurisdiction to restore the complaint dismissed for default.  
 
It is also useful to refer the earlier decision of the Hon’ble Supreme Court, rendered in an identical case.   The Apex court in Grindlays Bank Ltd., Vs. The Central Government Industrial Tribunal & Ors. Reported in 1981 L.I.C 155 = AIR 1981 SC 606 = 1980 Supp. SCC 420 in para 6, has held as follows:
 
“We are of the opinion that the Tribunal had the power to pass the impugned order if it thought fit in the interest of justice.  It is true that there is no express provision in the Act or the rules framed thereunder giving the Tribunal jurisdiction to do so.  But it is a well-known rule of statutory construction that a Tribunal or body should be considered to be endowed with such ancillary or incidental powers as are necessary to discharge its functions effectively for the purpose of doing justice between the parties.  In a case of this nature, we are of the view that the Tribunal should be considered as invested with such incidental or ancillary powers there is any indication in the statute to the contrary”.  We do not find any such statutory prohibition.  On the  other hand, there are indications to the contrary.”
 

It is also observed in para 14 as follows:
 

“There is no finality attached to an exparte award because it is always subject to its being set aside on sufficient cause being shows.”
 
In the light of the above principles, considering the fact that in the absence of any prohibition in the Rules and in the Consumer Protection Act, we are of the opinion that, it would be expedient in the interest of justice to invoke inherent powers vested upon the courts.  To arrive at the above conclusion, it has been borne in mind that the hollowed principle of natural justice, which must inevitably come into play, in the absence of embodied Rules.  It is a settled principle of law that no litigant shall suffer because of the act of a court.  There are some occasions, where due to unavoidable or unassailable reasons, a litigant or his counsel failed to appear before the redressal agencies on the appointed day.  
 
6.

Prior to 1993, there was no specific provision in the CP Act, with regard to the period of limitation.  Only by Act 50 of 1993, Sec. 24(A) was introduced, wherein a period of two years limitation is prescribed for filing a complaint.  In a given case, if a complaint is dismissed for default, after a period of 2 years from the date of its institution, if the power for restoration is not granted even where sufficient cause is shown, the complainant would not be in a position to file the 2nd complaint.  In such situation, even if a genuine grievance exists for litigant, due to unforeseen reasons, he will not be in a position to seek remedy. When the Rules framed under the Act, views an express power in dismissing the case on default, when the litigant comes forward to show sufficient cause with a an impeccable reasons for his non-appearance, whether redressal agencies would be helpless in the matter or to repeat the words of Lord Denning that it must fold their hands and deny redress, where it is patently due.  In our opinion, we are of the view that refusal to restore even when sufficient good cause is shown, would be a patent miscarriage of justice.  It is only under the said larger principle, the legislature incorporated the provisions in the Civil Procedure Code for a restoration of a suit or appeal.  Eventhough those provisions instricto-sensu are not at all attracted to the consumer jurisdiction, the principles underlying then would be equally attracted for granting redress, in a manifest situation requiring restoration of the lis.  Even otherwise, when the later decision of the Hon’ble Supreme Court in R. Srinivasan’s case clearly proceeds to the effect that the power is vested upon the Consumer Fora under the inherent jurisdiction, until a categorical finding is rendered by the larger bench of the Hon’ble Supreme Court  the later decision has to be applied by all the District Fora.
 

In the light of the above discussions, we answer the references as follows:
 
1.                  The District Forum has got power to restore the complaint which was dismissed for default.
 
2.                  The District Forum has got power to set aside the exparte order setting the opposite party exparte.  If a final order is passed on merits, the District Forum has no power to set aside the said decision which is passed on merits.
 
The Suo moto reference is disposed of in the above terms.
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