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P.S. __________________

U/S: 138 of N.I. Act & 420

 of I.P.C.

CRIMINAL COMPLAINT UNDER SECTION 138 READ WITH 141 & 142 OF THE NEGOTIABLE INSTRUMENTS ACT, 1881,

MOST RESPECTFULLY SHOWETH: -

1. That the Complainant is a Company duly registered with the Registrar of the Companies as per the provisions of the Companies Act, 1956 having its registered office at ……………………………….., New Delhi-110006. The present Complaint is being filed by Mr. ……………….., the authorized representative who is duly authorized to file the present criminal complaint on behalf of the Complainant and pursue it up till its finalization in all manners vide Resolution dated ……………………….. passed by the Board of Directors.

2. That the Complainant is carrying on the business of ……………………………………………. etc. in India as well as other countries. 
3. That the Accused no. 1 is a Company incorporated under the Companies Act and the Accused no. 2 to 3 are the Directors of the Accused no. 1 and look after and manage its day to day business & affair and are the persons in charge and responsible for Accused no. 1 at relevant time.

4. That the Accused no. 1 through the Accused no. 2 to 3 used to purchase goods from the Complainant on cash/credit basis from time to time and the Complainant used to supply goods to the Accused no. 1 on its orders and demands on cash/credit basis from time to time against the various bills/invoices raised by the Complainant. 

5. That in discharge of the part liability of Accused no. 1 towards the Complainant and towards the part payment of the goods supplied to Accused no. 1 by the Complainant, the Accused no. 2 issued cheque bearing no. ……………………..dated ………………….. for a sum of Rs. ……………………………/- (Rupees ……………………………..) drawn on the ………………………. New Delhi-110034 by the Accused no. 1 in favour of the Complainant with the consent, connivance, knowledge of the other Accused and with the assurance that the same will be encashed on its presentation.
6. That accordingly, the cheque in question was presented for encashment by the Complainant through its bankers, namely, ……………………..., New Delhi- 110001. However, the said cheque was not honoured and was returned back by your Banker with the remarks “Payment Stopped by Drawer” vide banker’s memo dated ………………..

7. That after receiving back the cheque in question dishououred, the Complainant contacted the Accused number of times and apprised about the factum of dishonour of the alleged cheque. However, Accused did not paid any heed to the request of the Complainant and rather Accused lingered on the matter on one pretext or the other and hence the payment of cheque amount is still due towards Accused.
8. Since the money due (legally recoverable) and payable by the Accused to the Complainant was not paid by the Accused to the Complainant and in view of the dishonor of cheque in question, the Complainant sent the legal notices dated …………………… through registered post as well as Speed to all the Accused to pay the outstanding amount (amount of cheque) within 15 days from the day of the said notice. The accused despite the service of the legal notice, failed to make/clear the payment as demanded under the said legal notice within the statutory period prescribed therein. 
9. That the Accused through counsel in their reply dated ……………….. to the legal notice of the Complainant, admitted that the Accused have issued alleged cheque bearing no. …………………… for a sum of Rs. ……………./- to the Complainant. In the said reply, it was also admitted that the Accused No. 2 and 3 are the person in charge and responsible for the Accused no. 1 at relevant time.

10. That the conduct of the Accused by “Stop Payment” is indicative of his fraudulent intention to cheat the Complainant and to cause wrongful loss to the Complainant. The Accused no. 2 to 3 are the Directors of the Accused no. 1 and look after and manage its day to day business & affair and are the persons in charge and responsible of Accused no. 1 at relevant time, hence liable under section 141 of the Negotiable Instruments. The illegal acts and omissions on the part of the Accused make them jointly and severally liable to be prosecuted under section 138 read with section 141 & 142 of Negotiable Instruments.

11. That even at the time of issuance of the cheque, Accused were well aware that the cheque will not be honoured and by deliberate act of stopping the payment, Accused have malafide and malicious intention at the time of issuance of the cheque and the time of presentation of cheque and thus Accused have caused wrongful loss to the Complainant and wrongful gain to himself, thereby, committed an offence of cheating punishable under section 420 of the Indian Penal Code.

12. The Accused has committed an offence contemplated under Chapter XVII of the Negotiable Instruments Act, 1981 and therefore, held himself liable to action in this behalf. The Accused has succeeded in causing wrongful loss to the Complainant and wrongful gain to themselves. The payment has not been made and denied with ulterior motives by the Accused. The Accused at all material times and for all material purposes acted in malafide design to cheat the Complainant.

13. Under the provisions referred to above, the Complainant prefers the present Complaint within 30 days of the accrual of the cause of action and thus the present complaint is within statutory time.

14. The Cheque in question was given by the Accused to the Complainant’s office at ……………………..New Delhi. The statutory notice as contemplated under the provisions of the Negotiable Instruments Act, 1881, was also sent by the Complainant to the Accused from New Delhi where money was payable. Banker of the Complainant is in New Delhi within the territorial jurisdiction to try and entertain the present Complaint.

15. The Complainant is also filing with present Complaint a list of documents along with the documents and also a list of witnesses in support of the case of the Complainant.

PRAYER
Under the circumstances stated above, it is therefore, most respectfully prayed that this Hon’ble Court may be pleased to: -

a.) Entertain the present Complaint and summon the Accused for having committed the offences provided for in Sections 138 R/W 141 & 142 of the Negotiable Instruments Act, 1881 and upon trying them in accordance with law to punish the guilty person as provided in the aforesaid provisions of law and a fine to the tune of double the amount of the dishonored cheque amount may be imposed on the Accused, which may be directed to be given to the Complainant in the interest of justice.

b.) Pass such order or directions, as this Hon’ble Court may deem fit and proper in the facts and circumstances of the case.

And for this act of kindness, the Complainant as duty bound, shall ever pray.
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XYZ PVT. LTD. & OTHERS     
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LIST OF WITNESSES

1. MR. ………………. Authorized Representative of the Complainant.

2. Concerned officer of the ………………………….., New Delhi, with all the records pertaining to cheque-bearing no. ………..dated ………….for a sum of Rs. ……………../- (Rupees ………………………..) drawn in favour of ………………………….. and the cheque returning memo dated ………………..pertaining to said cheque. 

3. Any other witness/ witnesses whosoever are/will be essential to prove the case of the Complainant during the proceedings.
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LIST OF DOCUMENTS

	Sr. No.
	Description


	Page No.

	1.
	Resolution in favour of Authorized Representative i.e., Mr. ……………… 


	

	2.
	Certified Copy of Ledger Account 


	

	3.
	Copy of Invoices /Bills


	

	4.
	Original returned cheque bearing no. ……………….dated ……………..for a sum of Rs. ……………/-


	

	5.
	Cheque returned memo dated ………….
]

	

	6.
	Copy of Legal Notice dated ………………….served by the Counsel of the Complainant to all the Accused and Original Postal Receipt


	

	7.
	A. D. card received from Accused


	

	8. 
	Reply to the Legal Notice dated ……………….served by the Counsel of all the Accused

   
	










[









                       COMPLAINANT

     THROUGH

Dated:

Place : New Delhi                            



            COUNSEL

IN THE COURT OF CHIEF METROPOLITAN MAGISTRATE, NEW DELHI

CRIMINAL COMPLAINT NO. ________ OF 2011

IN THE MATTER OF:

M/s ………………… LIMITED 
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EVIDENCE BY WAY OF AFFIDAVIT

AFFIDAVIT OF Mr. ………………….. S/o …………………. aged about ….years authorized representative of the Complainant having it’s registered office at  ………………………………………, New Delhi -110006, do hereby solemnly affirm and declare as under:

MOST RESPECTFULLY SHOWETH: -

1. I being the authorised representative of the complainant is authorised to file and purse the present complaint and hence competent to swear this affidavit. 

2. That the Complainant is a Company duly registered with the Registrar of the Companies as per the provisions of the Companies Act, 1956 having its registered office at ………………………, New Delhi-110006. Mr. …………………, the authorized representative who is duly authorized to file the present criminal complaint on behalf of the Complainant and pursue it up till its finalization in all manners vide Resolution dated ………………………….. passed by the Board of Directors. The Copy of said resolution dated ………………… is annexed here with as EXHIBIT-CW1/A. Hence competent to file and purse the present complaint. 

3. That the Complainant is carrying on the business of ………………………………………… etc. in India as well as other countries. 

4. That the Accused no. 1 is a Company incorporated under the Companies Act and the Accused no. 2 to 3 are the Directors of the Accused no. 1 and look after and manage its day to day business & affair and are the persons in charge and responsible for the Accused no. 1 at relevant time.

5. That the Accused no. 1 through the Accused no. 2 to 3 used to purchase goods from the Complainant on cash/credit basis from time to time and the Complainant used to supply goods to the Accused no. 1 on its orders and demands on cash/credit basis from time to time against the various bills/invoices raised by the Complainant. The copy of said bills/invoices raised by the Complainant is marked as MARK-A (Colly).
6. That in discharge of the part liability of Accused no. 1 towards the Complainant and towards the part payment of the goods supplied to Accused no. 1 by the Complainant, the Accused no. 2 issued cheque bearing no. ……………………dated …………………. for a sum of Rs. ……………./- (Rupees ……………………………….) drawn on the ………………………., New Delhi-110034 on behalf of the Accused no. 1 in favour of the Complainant with the consent, connivance, knowledge of the other Accused and with the assurance that the same will be encashed on its presentation. The said cheque bearing no. ………………dated ………………. for a sum of Rs. ………………/- (Rupees ………………………………) is annexed here with as EXHIBIT-CW1/B.
7. That accordingly, the cheque in question was presented for encashment by the Complainant through its bankers, namely, ……………………………………  However, the said cheque was not honoured and was returned back by your Banker with the remarks “Payment Stopped by Drawer” vide banker’s memo dated ………………….. The said cheque returning memo is annexed here with as EXHIBIT-CW1/C.
8. That after receiving back the cheque in question dishououred, the Complainant contacted the Accused number of times and apprised the factum of dishonour of the cheque. However, Accused did not paid any heed to the request of the Complainant and rather Accused lingering the matter on one pretext or the other and hence the payment of cheque amount is still due towards Accused.

9. Since the money due (legally recoverable) and payable by the Accused to the Complainant was not paid by the Accused to the Complainant and in view of the dishonor of cheque in question, the Complainant sent the legal notices dated ………………… through registered post as well as Under Speed Post to the Accused to pay the outstanding amount (amount of cheque) within 15 days from the day of the said notice. The accused despite the service of the legal notice, failed to make/clear the payment as demanded under the said legal notice within the statutory period prescribed therein. The said legal notice along with postal receipts,  & AD card is annexed here with as EXHIBIT-CW1/D (COLLY). 

10. That the Accused through counsel in their reply dated …………………………. to the legal notice of the Complainant, admitted that the Accused have issued alleged cheque bearing no. …………………. dated ………………. for a sum of Rs. ………………/- to the Complainant. In the said reply, it was also admitted that the Accused No. 2 and 3 are the person in charge and responsible for the Accused no. 1 at relevant time. The said reply dated ………………. is annexed here with as EXHIBIT-CW1/E.
11. The conduct of the Accused by “Stop Payment” is indicative of his fraudulent intention to cheat the Complainant and to cause wrongful loss to the Complainant. The Accused no. 2 to 3 are the Directors of the Accused no. 1 and look after and manage its day to day business & affair and are the persons in charge and responsible for Accused no. 1 at relevant time, hence liable under section 141 of the Negotiable Instruments. The illegal acts and omissions on the part of the Accused make him liable to be prosecuted under section 138 read with section 141 & 142 of Negotiable Instruments.

12. That even at the time of issuance of the cheque, Accused were well aware that the cheque will not be honoured and by deliberate act of stopping the payment, Accused have malafide and malicious intention at the time of issuance of the cheque and the time of presentation of cheque and thus Accused have caused wrongful loss to the Complainant and wrongful gain to himself, thereby, committed an offence of cheating punishable under section 420 of the Indian Penal Code.

13. The Accused has committed an offence contemplated under Chapter XVII of the Negotiable Instruments Act, 1981 and therefore, held himself liable to action in this behalf. The Accused has succeeded in causing wrongful loss to the Complainant and wrongful gain to himself. The payment has not been made and denied with ulterior motives by the Accused. The Accused at all material times and for all material purposes acted in malafide design to cheat the Complainant.

14. Under the provisions referred to above, the Complainant prefers the present complaint within 30 days of the accrual of the cause of action and thus the present complaint is within statutory time.

15. The Cheque in question was given by the Accused to the Complainant’s office at ……………………….., New Delhi. The statutory notice as contemplated under the provisions of the Negotiable Instruments Act, 1881, was also sent by the Complainant to the Accused from New Delhi where money was payable. Banker of the Complainant is in New Delhi within the territorial jurisdiction to try and entertain the present Complaint.

16. The Complainant is also filing with present Complaint a list of documents along with the documents and also a list of witnesses in support of the case of the Complainant.


   DEPONENT 

VERIFICATION

Verified on this day______ day of …………….., 2011 that the contents of the above affidavit are true and correct as per records maintained in the office of the Complainant and nothing material has been concealed there from.

                                                                                                        DEPONENT

