Americans live in a time of the greatest prison expansion in the modern history. By the close of 2000, almost two million adults were imprisoned at an operational cost that exceeds over $38 billion dollars a year. Minorities are represented in the prison population in percentages that far exceed their representation in the general population. African Americans comprise less than 13 percent of the U.S. population, yet 48 percent of the prison population is African American. With so many people in prison and with so much spent to keep them there, the rights of prisoners takes added significance. An additional factor is that every year more than a half million men and women prisoners are released. The treatment these people received in prison—whether it conforms to constitutional norms or not—will have consequences. It could very well mean the difference between having prisoners return to their communities embittered or having them return ready to begin law-abiding lives.

This entry will trace the history of prisoners' rights, and will provide a general description of the current state of the law. This review provides a context for considering the likely direction of future developments.

MICHAEL B. MUSHLIN
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The history of the development of the rights of prisoners occurred over three distinct historic periods. The first, and longest lasting, was the period in which the "hands-off doctrine" prevailed. The second was the period of the civil rights era, which saw the evisceration of the hands-off doctrine and the birth of the idea that prisoners could have enforceable rights. The third, and current, period is one of retrenchment. During this period the U.S. Supreme Court, through a series of decisions, has both elaborated upon and diminished the rights of prisoners. In addition, Congress has intervened through the enactment of the Prison Reform Litigation Act (PLRA), a law that severely limits the ability of prisoners to seek vindication of their rights in court.
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During most of the history of the United States, prisoners had no legal right to humane conditions of confinement that could be judicially enforced. This view was so strong that one much-cited case even described a suing prisoner as a "slave of the state" (Ruffin v. Commonwealth, 62 Va. (21 Gratt) 790, 796 (1871)).

The hands-off doctrine precluded judges from determining what rights survived incarceration. Judges refused to intervene on the ground that their function was only to free those inmates illegally confined, not to superintend the treatment and discipline of prisoners in penitentiaries. The pull of the hands-off doctrine was so strong that claims of racial discrimination were not heard. Even safety issues were ignored. In one case, a federal court refused to hear from inmates whose lives were endangered by being held in overcrowded conditions in a firetrap. Even under these conditions, because of the hands-off doctrine, the judge declined to intervene (Ex parte Pickens, 101 F.Supp 285, 287, 290 (D.Alaska 1951)).

Underlying the hands-off doctrine were concerns about the appropriate reach of federal judicial power. Courts feared that separation of powers and federalism would be violated if courts intervened in the operation of state penal institutions. They would be using federal power to dictate to the states how to run their own institutions—the management and control of these institutions are generally viewed as executive and legislative functions. By adjudicating claims in favor of the state inmates, the federal courts also expressed concern that, contrary to principles of federalism, they would be intervening in state affairs. Finally, the courts doubted their ability to fashion meaningful relief when improvements in prison conditions required additional funding.
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The attitude of the courts and the prison officials worked hand-in-hand to deny prisoners' rights. The courts believed that they lacked the expertise to become involved in prison management and the corrections officials perceived judicial review as a threat to internal discipline and authority. The specter of excessive workloads may have influenced judges also. With large numbers of prisoners willing to press a wide variety of claims, judges invoking the hands-off doctrine may have done so to avoid being inundated with prisoner petitions. Even if the petitions proved meritorious, a judge would have to spend a great deal of time handling the case. The hands-off doctrine served to ease the court's workload; once the court determined the claim was based on a prisoners' rights theory, the suit was automatically dismissed. But, the doctrine imposed costs, the most serious being that the merits of potentially worthy complaints were never reached. This meant that there was little judicial pressure to improve prison conditions.

The hands-off doctrine was eventually discredited. Courts and commentators began to recognize that the separation of powers does not foreclose judicial scrutiny when the legislature or executive acts unconstitutionally (Note). They also recognized that courts regularly invalidate laws that violate citizens' constitutional rights. In fact, a major function of courts in the U.S. constitutional system is to ensure that constitutional rights are preserved and protected.

The argument that courts lack expertise in prison management was also criticized. The argument is based on a misconception of the judiciary's role. The consideration of a particular practice on constitutional grounds rarely, if ever, requires a court to assume management of the penal institution. Even when it orders changes in policy a court does not have to engage in management of an institution. That can be left to prison officials who have the authority to find the best way administratively to implement the court's decision.

Further, arguments of counsel and the taking of testimony, including the testimony of expert witnesses, supply the expertise needed for accurate decision-making by the court. The courts have an additional supervisory resource—the use of appointed masters to assist in carrying out their orders. Finally, the possibility of "opening the floodgates" to frivolous petitions has always been the cost of operating a judicial system. This possibility has never been deemed a valid excuse for denial of constitutional rights. The courts have procedural means to control the filing of frivolous suits without refusing to entertain the meritorious actions. (Moreover, new restrictive methods of controlling this problem have been legislated through the Prison Reform Litigation Act, which is discussed below.)
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Americans live in a time of the greatest prison expansion in the modern history. By the close of 2000, almost two million adults were imprisoned at an operational cost that exceeds over $38 billion dollars a year. Minorities are represented in the prison population in percentages that far exceed their representation in the general population. African Americans comprise less than 13 percent of the U.S. population, yet 48 percent of the prison population is African American. With so many people in prison and with so much spent to keep them there, the rights of prisoners takes added significance. An additional factor is that every year more than a half million men and women prisoners are released. The treatment these people received in prison—whether it conforms to constitutional norms or not—will have consequences. It could very well mean the difference between having prisoners return to their communities embittered or having them return ready to begin law-abiding lives.

This entry will trace the history of prisoners' rights, and will provide a general description of the current state of the law. This review provides a context for considering the likely direction of future developments.

MICHAEL B. MUSHLIN
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The key question for the Court once the hands-off doctrine fell became what standard to apply in determining prisoners' rights. A high standard will mean that more rights will be recognized in practice. A lax standard, placing a burden on prisoners that is difficult to meet, might mean that the rights are more theoretical than real. In a series of cases, the Supreme Court has marked out at least three distinct approaches to this question depending upon the nature of the specific right being asserted. While the tests differ, the similarities are greater than the differences. Regardless of the test, caution and considerable deference to prison administration is the hallmark of the Supreme Court's restrictive approach.

A prime illustration of this retrenchment is Turner v. Safley, 482 U.S. 78 (1987), a case that dealt with First Amendment rights of inmates to communicate with one another and to marry. Normally First Amendment rights are given the highest protection from infringement and cannot be abridged unless government has a compelling interest in the restriction. However, in Turner a closely divided court, by a vote of five to four, held that an application of this standard would seriously hamper the ability of prison officials to anticipate security problems and to adopt solutions to what it saw as the "intractable" problems of prison administration. Additionally, the court warned that applying this very high standard would mean that the courts would become the primary arbiters of what constitutes the best solution to every administrative problem. Accordingly, the Court chose a variation of a "reasonable relationship" test, the lowest level of constitutional justification, normally reserved for the analysis of governmental regulations that merely intrude on economic not political rights.

Using this standard the Court held that a prison rule that restricts First Amendment rights of inmates to communicate with one another is valid if it is reasonably related to a legitimate penological interest. To make that determination the Court considered four factors: (1) whether there is a logical connection between the restriction at issue and the governmental interests invoked to justify it; (2) the availability of alternative means to exercise the restricted right; (3) the impact that accommodation of the right might have on other inmates, on prison personnel, and on allocation of prison resources generally; and (4) whether there are "obvious, easy alternatives" to the challenged policy that could be adopted at a minimal cost.



Read more: Legal Rights of Prisoners - The Supreme Court - Amendment, Conditions, Standard, Inmates, Test, and Constitutional http://law.jrank.org/pages/1764/Prisoners-Legal-Rights-Supreme-Court.html#ixzz3RHEAvMx5
With this highly deferential and open-ended approach it is very difficult, but not impossible, for an inmate to show that restrictions are unconstitutional. The Turner approach has become the Court's most frequently used approach to determine whether restrictions imposed on inmates are unconstitutional. It has been used, for example, in cases involving religious liberties (O'Lone v. Shabazz, 482 U.S. 342 (1987)), and in cases involving communication and expression—"speech" between prisoners and the outside world (Thornburgh v. Abbott, 490 U.S. 410, 109 S.Ct. 1874 (1989)).

An even clearer illustration of the Supreme Court's policy of retrenchment is found in the Court's treatment of cases in which inmates claim that the conditions of confinement violate the Eighth Amendment's prohibition on "cruel and unusual punishment." In one of the earlier prison conditions cases the Supreme Court had intimated that the Eighth Amendment is violated whenever the conditions of confinement fall below "the minimal civilized measure of life's necessities" (Rhodes v. Chapman, 452 U.S. 337 (1981)). In the 1990s, however, the Court dramatically changed this standard by superimposing a new, and additional, test for determining whether conditions of confinement violate the Eighth Amendment. Under the new test, conditions that are objectively uncivilized will not be held unconstitutional unless there also is a finding that the prison officials' subjective intent was to subject an inmate to cruel and unusual punishment (Wilson v. Seiter, 111 S.Ct 2321 (1991)). Thus, a prison that is severely overcrowded may no longer violate the Constitution, even if conditions are shocking, unless the court finds that the prison officials intended to create these conditions.

A third example of retrenchment is the Court's procedural due process model for resolving issues relating to prison disciplinary decisions. Under this model, a prisoner is not entitled to a due process hearing—even if a sanction is imposed on the prisoner as punishment—unless the sanction imposes an "atypical and significant hardship" beyond that which is generally inherent in the "ordinary incidents of prison life." The Court adopted this vague and difficult test in part because it believed that prisons are different from larger society, more dangerous and more in need of the application of administrative discretion (Sandin v. Conner, 115 S.Ct 2293 (1995)).

What all three of the examples above have in common is that they utilize a very different scale for measuring whether an inmate's rights have been violated than the scale the Court uses for determining the constitutional rights of persons who are not in prison. The Court's deferential standards have been criticized on a number of grounds. They provide prison officials with broad discretion to curtail and abolish many basic rights of the incarcerated with minimal justification. The tendency of the Court to subject fundamental constitutional rights of prisoners to low standards suggests the Court does not recognize any hierarchy of values among constitutionally protected interests. This trivializes important constitutional rights by treating the First Amendment rights to go to church or read a book in the same manner as the right of an inmate to possess small items of personal property in his cell. Moreover, there is a substantial amount of ambiguity in the nature of judicial scrutiny called for by the Court's deferential tests. Perhaps most telling is the complaint that the Court has been inching the law back to the now thoroughly discredited hands-off doctrine.
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Despite the cutbacks just described, we no longer live in a "hands off" era, nor are we likely to return to one in the future. Courts, even the Burger and Rehnquist Courts, have indicated time and again that the judiciary has an important watchdog role to play in ensuring that fundamental rights are not denied even to a group as politically powerless as prisoners. Yet, it is reasonable to wonder whether the courts and Congress went too far in cutting back on inmates' rights in the 1980s and 1990s. The deference that is reflected in both the Supreme Court opinions and in the PLRA is unlike that given to any other department of government. Ironically, deference has been granted to the very institution that, because of its all-controlling nature, poses a greater risk of abuse than virtually any other institution of government. The opposition to the current deferential doctrine was well expressed by Justice Brennan who wrote that a high level of deference to prison officials is not justified. Justice Brennan explained, "The Constitution was not adopted as a means of enhancing the efficiency with which government officials conduct their affairs, nor as a blueprint for ensuring sufficient reliance on administrative expertise. Rather it was meant to provide a bulwark against infringements that might otherwise be justified as necessary expedients of governing" (O'Lone v. Estate of Shabbaz, 482 U.S. 342, 356).

In the years ahead, these factors might compel the courts and the legislative branch to extend greater protections to prisoners' rights than is the case currently. With so many hundreds of thousands of Americans going into and coming out of prison every year, the well-being of the larger society demands no less.
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Congress added to the barriers created by the Supreme Court when it passed the Prison Litigation Reform Act (PLRA), which was signed into law by President Clinton on 26 April 1996. A very long and complex act, it has been described by one leading commentator as a "comprehensive charter of obstructions and disabilities designed to discourage prisoners from seeking legal redress" (Boston). The act contains restrictions on prisoner litigation that are not imposed on any other people who sue for violations of their rights.

A major thrust of the act limits the ability of the courts to enter injunctive relief, that is to order prison officials to do something or to stop doing something, to improve prison conditions. The act states that federal courts must not grant injunctive relief any greater than what is minimally necessary to correct the violations of law identified by the courts. In shaping the relief, the court has to give substantial weight to the impact of its relief on public safety or the operation of the criminal justice system.

The burgeoning prison populations spawned many overcrowding cases. The PLRA contains a specific provision governing release orders in overcrowding cases. No release order can be entered unless the court has previously tried a less restrictive remedy that has failed and the defendant prison officials are given a reasonable time period to comply with the orders of the court. No relief may be granted unless there is a finding that overcrowding is the primary cause of the violation of a federal right and no other relief will remedy the violation. Moreover, the named defendants or other government officials who have the responsibility to fund and operate and maintain the programs of the released prisoners or to prosecute them may intervene to oppose a release order. Accordingly, a broad variety of officials including district attorneys, local jail officials, and local politicians are eligible to participate formally in these proceedings—formidable opponents to prisoner actions.

Other limitations on the way in which courts have enforced constitutional rights in prison reform cases are contained in the PLRA. Special masters, who once played a major role in the cases, are now subject to new constraints including limitations on the hourly rate that they can be paid. Another provision provides a two-year "sunset period" on injunctive orders. Under this provision, the relief order is automatically terminated whether or not compliance has been achieved on the second anniversary of the issuance of the order unless the prisoners' attorney again proves that constitutional violations are occurring.

The act provides that no consent decree can be entered that does not comply with certain spelled-out limitations. Consent decrees that go beyond the minimum necessary to correct the violation of the federal right in the least restrictive manner cannot be approved. Parties that do reach agreements without these findings cannot have these agreements enforced by the courts. Such agreements, called "Private Settlement Agreements," can merely provide that in case of noncompliance, the plaintiff may restart the case.

The scores of existing consent decrees already entered in prison-conditions cases were subject to immediate termination unless the district court found retroactively that the stringent requirements of the act had been meet. The relief under the consent decree is automatically stayed thirty days following the filing of the motion to terminate the decree until the court rules on the motion. At the discretion of the court the thirty-day period can only be extended for an additional sixty days. This ninety-day maximum imposes an almost impossibly brief time on the district court to make findings necessary to continue the decree. If the timetable is not met, the consent decree will not be enforceable for the period needed to reach a decision.
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The PLRA's far-reaching provisions, which limit the powers of the federal courts to enforce the rights of prisoners, raise numerous constitutional issues. Lower courts found one aspect of the act, the automatic stay provision, unconstitutional (United States v. Michigan, 91 F.3d 144 (6th Cir. 1996), and Hadix v. Johnson, 933 F. Supp. 1362 (W.D. Mich. 1996)). However, in an important PLRA decision, Miller v. French, 120 S.Ct 2246 (2000), the Supreme Court upheld the automatic-stay provision. Writing for the five-member majority, Justice O'Connor held that the automatic-stay provision of the PLRA did not violate the constitutional requirement of separation of powers.

Other evidence of the restrictive nature of the PLRA on prisoner suits and its deference to prison administration includes the exhaustion requirement, the "three strikes, you're out" provision, and the physical injury requirement.

Under the exhaustion requirement, inmates may not sue in federal court until they have used all administrative remedies available to them. At first blush this may not seem unfair. However, it is questionable whether, in many cases, an inmate will receive a fair and complete hearing from a potentially hostile administration. Thus, the exhaustion requirement becomes a test of endurance and delay to which no other civil rights plaintiffs are subjected.

Perhaps the most draconian provision of the PLRA is the so-called "three strikes, you're out" section which deprives an inmate of the right to litigate as a poor person (that is, the right of qualifying pro se plaintiffs to have court filing fees waived) after three previously dismissed actions. There is only one exception where the inmate is in imminent danger of physical injury. There are many reasons for dismissal of a case, beyond the fact that the claim is without merit. An inexperienced, uneducated pro se inmate plaintiff is as likely to have his case dismissed on procedural grounds of which he has little knowledge, as for legitimate legal reasons.

The PLRA also purports to limit recovery by providing that no federal civil action may be brought "for mental or emotional injury suffered in custody without a prior showing of physical injury." Physical injury itself requires proof of resulting disease or other adverse consequences. The courts have eased the harshness of this provision by holding that the physical injury provision of the PLRA only applies to actions for mental or emotional injuries and not to claims of violations of constitutional rights that inflict injuries that are neither physical nor mental or emotional.

Balanced against the restrictions of the PLRA is the Civil Rights on Institutionalized Persons Act (the CRIPA), another act of Congress passed before the PLRA but not repealed by it. The CRIPA gives the Attorney General of the United States the authority to investigate conditions in prisons and jails and file suit or intervene in a pending action if a pattern or practice of unlawful actions by prison officials is found by the Attorney General to deprive inmates of their constitutional rights. The Attorney General has delegated day-to-day responsibility for enforcement of this Act to the Special Litigation Section of the Civil Rights Division of the Justice Department.

This act contains none of the restrictions that the PLRA imposed on private litigation. Thus, it allows the government to be a vigorous enforcer of the constitutional rights of inmates. However, this assumes that the government is controlled by politicians who place a value on the rights of inmates and who are willing to commit resources to the enforcement of those rights.

In the last administration, the Justice Department did use its authority under the act to some extent. In fiscal year 1997, for example, the Department reported activity under the act in cases involving 164 facilities in 30 states and the District of Columbia, as well as Puerto Rico, Guam, and the Virgin Islands. However, with two million people housed in thousands of prisons and jails throughout the United States that effort, while important, is not enough to realistically monitor and enforce the rights of all inmates.
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It was not until the 1940s, or so that the legal rights of prisoners gradually began to be expanded. A series of federal court decisions started to give inmates greater access to the courts, reversing a long-standing "hands-off" doctrine. From the late 1950s to the late 1970s, a pesky prisoners' rights movement growing out of the larger civil rights struggle significantly transformed the ability of prisoners to seek and obtain legal redress through the courts. In Monroe v. Pape (1961), the U.S. Supreme Court enabled attorneys to seek damages and injunctions in federal court against state abuses of an individual's constitutional rights. Under Chief Justice Earl Warren, the Court issued a series of opinions favorable to criminal suspects, which benefited many prisoners, but the Court made few decisions improving prison conditions. It was not until the 1970s, under Chief Justice Warren Burger, that the high tribunal intervened in a few cases affecting conditions of confinement, and more of the federal activism on behalf of prisoners occurred at lower levels within the federal court system. In 1975, for instance, U.S. District Court Judge Frank Johnson issued a comprehensive order mandating sweeping changes in Alabama's entire prison system. Similar orders were handed down in Texas and other states.

The bloodiest prison riot in American history occurred at New York's Attica Correctional Facility in September 1971, resulting in the death of forty-three persons, most of them inmates. All but one of the fatalities occurred during the police assault on the hostage-takers. The Attica rebellion was followed by massive federal and state funding of control technologies and programs, including heightened security, emergency control, public relations, program services, and inmate discipline.

But Attica did not put an end to major prison disturbances. In 1980 the New Mexico State Penitentiary at Santa Fe was the scene of horrific carnage among prisoners resulting in thirty-three deaths.
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Until 1963, the incidence of reported crime as measured by official crime statistics actually remained relatively constant. But then serious crime began to experience an upsurge. The nation's rate of incarceration also remained relatively stable until 1974, when it also began to shoot up. The total number of adults in prison custody on a census day in 1972 showed a rate of incarceration for the United States of 162 per 100,000 residents. By 1984 it had risen to about 318 per 100,000. By the end of 1995 it had skyrocketed to 600. From 1970 to 1994 the prison population of the United States doubled and redoubled. With some exceptions, most criminologists agreed there was little relationship between rates of crime and rates of imprisonment.

Studies showed that racial minorities were disproportionately affected by this rapid prison growth. A federal survey on 30 June 1994 found that nearly 7 percent of all black men nationwide were in prison or jail, compared with less than 1 percent of white men. Throughout the 1990s, most American prison inmates were serving time for drug crimes. The overwhelming majority of prison staff were white and most prisons were located in predominantly white rural areas.
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the end of the 1990s, the number of prisoners in custody approached two million, reflecting the greatest use of incarceration of any nation in the world. The enormous public costs of building and maintaining this multibillion-dollar prison complex already was exceeding that of public support for higher education in some states.

To reduce its prison costs while still resorting to high levels of incarceration, some states in the 1980s and 1990s began to turn to private, for-profit companies to build and operate their correctional institutions. Despite many of the problems associated with private prisons—some of them prevalent through imprisonment's painful past—such approaches appeared to be undergoing renewed popularity at the end of the twentieth century.

Likewise, the get-tough movement that started in the mid-1970s and escalated over the next two decades also seemed likely to continue for many years to come. Harsher mandatory prison sentences, increased use of capital punishment and life without parole, rollbacks of prison education programs and other rehabilitation efforts, as well as the increased development of maximum prisons and control units, all were on the increase. All this occurred despite the lack of public faith in prison effectiveness.

After being used for more than five hundred years, imprisonment still seemed to represent an integral but hidden part of the American experience—more than most citizens probably would like to admit.



Read more: Prisons: History - The "get Tough" Movement - Incarceration, Crime, 1990s, Public, Imprisonment, and White http://law.jrank.org/pages/1784/Prisons-History-get-tough-movement.html#ixzz3RHBCH1HV
World War II brought plummeting prison populations but renewed industrial activity as part of the war effort. After the war, and with the onset of the Cold War, prison warehousing became more prevalent, making inmate control and discipline more difficult. Another round of prison disturbances occurred in the early 1950s at the State Prison of Southern Michigan at Jackson, the Ohio State Penitentiary, Menard, and other institutions.

Imprisonment became increasingly reserved for blacks, Hispanics, and Native Americans. By 1955 and the end of the Korean conflict, America's prison population had reached 185,780 and the national incarceration rate was back up to 112 per 100,000, nudged along by the "race problem." Drug law enforcement played a stronger role increasing the disproportionate imprisonment of blacks and Hispanics.

Although the United Nations adopted its Standard Minimum Rules for the Treatment of Prisoners, in 1955, justifying sentences of imprisonment only when it could be used to foster offender rehabilitation, American prisons generally continued to favor security and retributive or incapacitative approaches over rehabilitation



Read more: Prisons: History - Modern Prisons - Incarceration, War, Imprisonment, Prisoners, Clemmer, and Blacks http://law.jrank.org/pages/1782/Prisons-History-Modern-prisons.html#ixzz3RHAuBIwW
Starting in the 1880s or so, prisons increasingly were used as social laboratories for controlled scientific research on a host of subjects, including eugenics, psychology, intelligence testing, medicine, drug treatment, criminology, physical anthropology, and birth control. Elaborate identification and classification techniques were devised that ranged from phrenology, which categorized people by their skull shapes, the Bertillon method of uniform body measurement, and fingerprinting to Lombrosian theories about "born criminals" and somatotypes (which purported to link body physique with criminal proclivities). Vasectomies, lobotomies, and other surgical procedures were developed using captive human subjects. Theories about feeblemindedness and defective delinquency were propounded based on experiments conducted on prisoners. A few eugenicists recommended mass sterilization and even legal executions as a means of ridding society of undesirables. Some of these approaches were not fully repudiated and outlawed until the 1970s.

Some Progressive era reformers increasingly advocated on behalf of prisoners. Shortly after his appointment as warden of Auburn Prison in 1913, Thomas Mott Osborne ended the silent system and began to institute a system of inmate self-government, known as the Mutual Welfare League, which allowed prisoners to establish their own legal disciplinary apparatus. A year later he became warden of Sing Sing, where he also started to implement sweeping reforms. Although his reforms quickly achieved some impressive results, such as decreasing the rate of convict return to prison (recidivism), Osborne was attacked by political opponents and forced to resign. One by one, his reforms were overturned. The remaining vestiges of the Mutual Welfare League were ended in 1929 amid another clampdown on prison policies. In response to harsher sentencing laws, convicts at several New York prisons rioted later that year.



Read more: Prisons: History - Prisons As Social Laboratories - Prisoners, Reforms, Theories, System, Body, and Mutual http://law.jrank.org/pages/1781/Prisons-History-Prisons-social-laboratories.html#ixzz3RHAkdZQN
The Civil War had profoundly altered America's system and rationale for imprisonment. Millions of slaves had been let loose, chattel slavery was ended, and penal servitude expanded. Thousands of inmates had perished in deadly prison camps kept by their own countrymen. Many more were badly scarred by what they had experienced.

Many Americans increasingly recognized that the previous reformers' expectations for model prisons, based on isolation, hard labor, and severe punishments, had not been achieved. "Institutions . . . so strongly built, so richly endowed . . . cannot be rid of so easily," Samuel Gridley Howe observed in 1865. The institutions were severely overcrowded and deteriorating, their administration was often corrupt and abusive, and their fixed sentencing schemes proved unwieldy and excessive. Convicts had no incentive to reform. The old enthusiasm for the existing system was gone.

In 1867 two prominent reformers, Enoch C. Wines and Theodore Dwight, reported to the New York State legislature: "There is no longer a state prison in America in which the reformation of convicts is the one supreme object of the discipline." Based on their review they concluded there was no prison system in the country that was not seriously deficient. To remedy this sad state of affairs, Wines and Dwight recommended that reformation of the offender should be the primary aim of imprisonment. This approach mirrored the nation's developing posture toward the South.



Read more: Prisons: History - Reform And Individualized Treatment - System, Wines, Reformation, Based, Reformers, and Elmira http://law.jrank.org/pages/1780/Prisons-History-Reform-individualized-treatment.html#ixzz3RHAXOVI9
Wines helped to organize the National Congress on Penitentiary and Reform Discipline in Cincinnati in 1870. This gathering adopted a detailed "Declaration of Principles," which called for sweeping prison reforms, including the acceptance of reformation; sanitary improvements; an end to political appointments of prison administrators; greater participation of women in prison management; the progressive classification of prisoners based on character; rewards for good conduct and industry; expanded prison education; the end of physical punishments; and other radical changes. To facilitate improvement of the offender, the reformers advocated long indeterminate sentences that could be adjusted depending on an individual's progress.

Starting in 1876, Warden Zebulon Brockway helped to put some of these ideas into practice at the Elmira Reformatory in New York state's southern tier, near the site of a former Civil War prison camp. The Elmira system included a combination of military training and education with a system of indeterminate sentencing. It held sway for more than twenty years. But the training school approach was mostly limited to juvenile offenders.

Elsewhere, most adult prisons continued to follow their existing regimes. Southern states still resorted to prison farms and convict leasing, while prisons in the North continued to operate contract labor systems in industrial pursuits. Both approaches were rife with abuses, including torture and rampant corruption. But changing them would not prove easy.
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The movement for prisoners' rights is based on the principle that prisoners, even though they are deprived of liberty, are still entitled to basic human rights. Advocates for prisoners' rights argue that they are often deprived of very basic human rights, with the cooperation of the prison authorities. Alleged violations often include:

· Prison authorities turning a blind eye to assault or rape of prisoners, failing to take sufficient steps to protect prisoners from assault or rape, or even allegedly arranging for prisoners to be assaulted or raped by other inmates as a form of punishment (see prisoner rape) 

· Providing insufficient treatment for serious medical conditions 

· Refusing freedom of expression, to read materials, and communicate (particularly in cases of foreign languages in prisons) 

· Punishing prisoners who raise complaints about bad conditions 

· Taking away prisoners' rights to sue prison officials or governments for maltreatment, or to receive compensation for injuries caused by the negligence of prison authorities. 

· Depriving inmates of freedom of religion. 

· Blockading inmates rights to legal materials and access to the courts. 

· Not properly feeding and clothing the prisoner. 

· Disenfranchising prisoners. 





Prisoner receiving material of personal use

As a corollary of the above, the following list represents a part of a prisoner's rights:

· Right to be protected by authorities in the case of assault or rape 

· Right to Medical Treatment 

· Right to freedom of expression, reading materials, and communication 

· Right to express concern with the prison's standard of living 

· Right to a court of law with regards to prison authorities 

· Right to freedom of religion 

· Right to access to a court of law (mentioned above) 

· Right to drink safe water 

· Right to food and clothing 

· Right to equal and fair treatment 

Some in the prisoners' rights movement also advocate:

· Conjugal visitation 

· Education for inmates 

· Increasing the wages for workers who are employed within prisons 

Working for Prisoners' Rights
· American Civil Liberties Union on prisoners' rights 

· African Prisons Project - a charity working to improve the lives of detainees in Africa 

· Ansar Burney Trust - Prisoners Aid Society (Pakistan) 

· Human Rights Watch 

· Prisoners Union - organization of political prisoners in Russia 

· IWW General Defense Committee 

· Legal Services for Prisoners with Children 

· Prisoners' Advice Service 

See also
· Deaths in custody 

· Prison abolition movement 

· November Coalition 

· Amnesty International 

· Preservation of the Rights of Prisoners (PROP) 
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Rehabilitation (penology)
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Rehabilitation means; To restore to useful life, as through therapy and education or To restore to good condition, operation, or capacity.

The assumption of rehabilitation is that people are not permanently criminal and that it is possible to restore a criminal to a useful life, to a life in which they contribute to themselves and to society. A goal of rehabilitation is to prevent habitual offending, also known as criminal recidivism. Rather than punishing the harm out of a criminal, rehabilitation would seek, by means of education or therapy, to bring a criminal into a more normal state of mind, or into an attitude which would be helpful to society, rather than be harmful to society.
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This theory of punishment is based on the notion that punishment is to be inflicted on an offender so as to reform him/her, or rehabilitate them so as to make their re-integration into society easier. Punishments that are in accordance with this theory are community service, probation orders, and any form of punishment which entails any form of guidance and aftercare towards the offender.

This theory is founded on the belief that one cannot inflict a severe punishment of imprisonment and expect the offender to be reformed and to be able to re-integrate into society upon his release. Indeed, the United States Code states that sentencing judges shall make imprisonment decisions "recognizing that imprisonment is not an appropriate means of promoting correction and rehabilitation".[1] Although the importance of inflicting punishment on those persons who breach the law, so as to maintain social order, is retained, the importance of rehabilitation is also given priority. Humanitarians have, over the years, supported rehabilitation as an alternative, even for capital punishment.
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Practical difficulties
Rehabilitation theories present however the following deficiencies:

First, there are no sound scientific research to determine how different individuals react to the same rehabilitating methods.

Second, rehabilitation may depend more decisively on the individual psychological background, hence on his particular motives to commit crimes, than on the rehabilitating methods or philosophy.

Third, a rehabilitation program may prove to be too costly and complex to be successfully implemented in most countries.

Finally, rehabilitation must refer to the sociological findings on the socialization and resocialization processes, as change in life-long socially acquired patterns of behavior and values entails a much more complex – and sometime traumatic – change on the individual's structure of character.

Psychopathy and recidivism
Criminal recidivism is highly correlated with psychopathy.[2]

 HYPERLINK "http://en.wikipedia.org/w/index.php?title=Rehabilitation_(penology)&printable=yes" \l "cite_note-2#cite_note-2" [3]

 HYPERLINK "http://en.wikipedia.org/w/index.php?title=Rehabilitation_(penology)&printable=yes" \l "cite_note-3#cite_note-3" [4] The psychopath is defined by an uninhibited gratification in criminal, sexual, or aggressive impulses and the inability to learn from past mistakes.[5]

 HYPERLINK "http://en.wikipedia.org/w/index.php?title=Rehabilitation_(penology)&printable=yes" \l "cite_note-5#cite_note-5" [6]

 HYPERLINK "http://en.wikipedia.org/w/index.php?title=Rehabilitation_(penology)&printable=yes" \l "cite_note-6#cite_note-6" [7] Individuals with this disorder gain satisfaction through their antisocial behavior and lack remorse for their actions.[8]
Findings indicate psychopathic prisoners have a 2.5 time higher probability of being released from jail than undiagnosed ones, even though they are more likely to recidivate.[9]
It has been shown that punishment and behavior modification techniques do not improve the behavior of a psychopath. Psychopathic individuals have been regularly observed to become more cunning and better able to hide their behaviour. It has been suggested by them traditional therapeutic approaches actually make psychopaths if not worse, then far more adept at manipulating others and concealing their behavior. They are generally considered to be not only incurable but also untreatable.[10]
Psychopaths also have a markedly distorted sense of the potential consequences of their actions, not only for others, but also for themselves. They do not, for example, deeply recognize the risk of being caught, disbelieved or injured as a result of their behaviour.[11]
See also
· Antisocial personality disorder 

· Exodus Ministries 

· Koestler Trust 

· Psychopathy 

· Recidivism 
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