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IN THE STATE CONSUMER DISPUTE REDRESSAL COMMISSION:  ORISSA: CUTTACK
FIRST  APPEAL  No. 26  of 2011
In the matter of; 

An application Under Section 15 of the Consumer Protection Act 1986;
                          And 
In the matter of; 

An application challenging the legality & validity of the Final Order dtd.26.10.2010 passed by the learned District Consumer Disputes Redressal Forum, Boudh in Consumer Case No. 04 of 2010; 
                            And

In the matter of 

1. Secretary, Service Co-Operative Society, Mundapada, At/Post- Mundapada, Dist- Boudh.
2. Salesman, Service Co-Operative Society, Mundapada, At/Post- Mundapada, Dist- Boudh.

.  .  .       Appellants
(OPPS No-1& 2 in the Forum Below)

                            -Versus-
1. Smt Priyambad Das, aged about 70 yrs, W/o - late Gobinda Das, At/Post- Kamira, Dist- Boudh.

.  .  .     Respondent
(Complainant in the Forum Below)

2. The Sarapancha, Mundapada Gram Panchayat, At/Post- Mundapada, Dist- Boudh.

3. The Civil Supply Officer, Boudh, Town & Dist- Boudh.
                  …   Pro-forma Respondents
(OPPS No-3 & 4 in the Forum Below)

The humble appeal of the appellants above named;         

FACTS OF THE CASE:-

1.         That, the present Respondent No. 1 as Complainant had filed the C.C. No 04 of 2010 before the learned District Consumer Dispute Redressal Forum, Boudh alleging deficiency of service on part of the Appellants in not supplying her the rice of 11 months @ 25 Kg of rice per month.

2.
     That, the brief fact of the case of the complainant is that having been the holder of BPL Card No C-537850, the complainant is entitled to get 25 Kg of rice. She used to pay Rs.50 for the cost of 25 kg of rice but she was used to provide 23 kg of rice. She was not provided rice from November 2008 to July 2009, November 2009 and December 2009 = total 11 months. In spite of several approaches she was not supplied the required rice. So being aggrieved with such action of the appellant the complainant filed the case claiming the rice for 11 months @ 25 Kg of rice per month together with cost of the litigation and compensation for harassment & mental agony caused to her. A copy of the Complaint is annexed herewith as Annexure-1.
3.
         That, in the said dispute case the present appellants as OPP-1&2 entered appearance and filed their joint counter contending that the dispute is not maintainable.  The dispute does not come under the provisions of the Consumer Protection Act and the Complainant does not come under the category of consumer under the Act. Further she had been supplied 25 kg of rice. She had never made any complain before them about the shortage of 2 Kg of rice. The BPL Card was issued in the name of the late husband of the complainant and after proper verification of the Card by the BDO, Boudh, the complainant was entitled to get the rice. She was supplied the rice for the month August, September & October of the year 2009. She was absent at the distribution Centre during the relevant time of distribution of the subsidized rice. Thus they have not committed any deficiency in service. A copy of the Counter is annexed herewith as Annexure-2.
          The OPP-3 Pro-forma Respondent did not appear in the case and ultimately set ex-parte and the OPP- 4 Pro-forma Respondent was found not a necessary party and so the Forum below did not feel good to drag him in to the dispute.
4.
That, the learned District forum without considering the aforesaid aspect of the matter in an erroneous appreciation of fact in issue and misconception of law has been pleased to allow the complaint petition and directed the appellants to supply the BPL rice @ Rs.2/- per Kg November 2008 to July 2009, November 2009 and December 2009 = total 11 months to an amount 25 Kg of rice per month if the complainant intends to purchase the same on payment of its cost with in a month of the order and further directed to pay Rs.1000/- towards cost of litigation. A copy of the impugned order is annexed herewith as Annexure-3.
Being aggrieved by the Final Order dtd.26.10.2010 passed by the learned District Consumer Disputes Redressal Forum, Boudh in Consumer Case No. 04 of 2010, the appellants preferred this Appeal on the following amongst others:

GROUNDS
A.            For that the impugned order passed by the learned District Forum, Boudh is illegal, contrary to law and is liable to be set aside.
B.            For that the dispute does not come under the provisions of the Consumer Protection Act and the Complainant does not come under the category of consumer under the Act.
C. 
For, that the learned forum below should not have entertain the dispute case when in the instant case the appellants have not committed any deficiency in service or unfair trade practice in as much as the appellants have provided/supplied the subsidized rice to the complainant at the relevant time for the month of August, September & October of the year 2009 when she was present at the distribution Centre.
D.   For, that the learned forum below should not have awarded cost and compensation when in the instant case the appellant has not committed any illegality which has put the complainant into financial lose.  It has not been categorically stated in the complaint that the complainant had been present at the rice distribution centre at the relevant time of the month of the November 2008 to July 2009, November 2009 and December 2009 and she was refused to provide the rice. In the Counter it has been categorically stated that the complainant was not present at the distribution centre during the relevant time.
E.         For that there is no provision that for making over the rice at the door steps of the BPL Card holder and the rice could not provided to the complainant as such there was no deficiency in service.

F.
For, that the impugned order, has been passed without consideration on material on record and  on misleading submission made by the complainant which does not receipt the real factual picture of the matter for which the impugned order is liable to be set aside.

G.      For that the findings of the Forum below are based on clear disregard of the provisions of law, where the decision is vitiated by an error of law on the face of the record as distinguished from an error of fact.

H.

For that the impugned order is perverse and is liable to be set aside.                 





PRAYER      
           Let the memorandum of appeal be admitted and records of the    court below be called for and after hearing the counsel for the parties allow the appeal and set aside the   impugned Final Order dtd.26.10.2010 passed by the learned District Consumer Disputes Redressal Forum, Boudh in Consumer Case No. 04 of 2010.                       
           And for this act of kindness, the appellant shall as in duty bound ever pray.

Cuttack.                                        By the appellants through
Dtd.21.01.2011                                            

                                                                 Advocate

CIRTIFICATE
        Certified that the grounds set forth above are good grounds for appeal and having prepared the same I undertake to support them at the time of hearing. Further due to want of catridge papers this matter has been printed in thick blue papers.
Cuttack.                                        By the appellants through
Dtd.21.01.2011                         

                                                                   Advocate
