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Final Constitution

Access to courts 
34. Everyone has the right to have any dispute that can be resolved by the application of law decided in a fair public hearing before a court or, where appropriate, another independent and impartial tribunal or forum. 

Enforcement of rights 
38. Anyone listed in this section has the right to approach a competent court, alleging that a right in the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, including a declaration of rights. The persons who may approach a court are - 

a. anyone acting in their own interest; 

b. anyone acting on behalf of another person who cannot act in their own name; 

c. anyone acting as a member of, or in the interest of, a group or class of persons; 

d. anyone acting in the public interest; and 

e. an association acting in the interest of its members. 

Interim Constitution

7 Application
 (4)

f. When an infringement of or threat to any right entrenched in this Chapter is alleged, any person referred to in paragraph (b) shall be entitled to apply to a competent court of law for appropriate relief, which may include a declaration of rights. 

g. The relief referred to in paragraph (a) may be sought by- 

1. a person acting in his or her own interest; 

2. an association acting in the interest of its members; 

3. a person acting on behalf of another person who is not in a position to seek such relief in his or her own name; 

4. a person acting as a member of or in the interest of a group or class of persons; or 

5. a person acting in the public interest. 

22 Access to court Every person shall have the right to have justiciable disputes settled by a court of law or, where appropriate, another independent and impartial forum.

AUSTRALIA

DEVELOPMENTS IN AUSTRALIA SINCE 1985

1
PRIVATE 

PRIVATE 

Who has standing in Australian courts?
Who has standing in Australian courts?

Relief
Law as at 1985
Developments since 1985

Prohibition
A party to the proceedings before the tribunal or inferior court against which prohibition is sought.

Any other person at the discretion of the court - but the courts tended only to grant relief to a person aggrieved.
The courts are using a ‘special interest in the subject-matter’ test to determine standing.

Certiorari
Any person at the discretion of the court - but the courts tended only to grant relief to a person aggrieved, being a person who has suffered damaged greater than that suffered by ordinary members of the public.
The courts are using a ‘special interest in the subject-matter’ test to determine standing.

Mandamus
A person who will benefit if the duty is performed or who has an interest in the duty being performed.  The necessary interest has been described in a number of ways including ‘legal specific right’, ‘sufficient interest’and ‘special interest’.
No change.

Statutory mandamus
Any person who is ‘personally interested’.
No change.

Injunctions and declarations
The Attorney-General when seeking to enforce a ‘public right’.

Any other person seeking to enforce a ‘public right’where:

he or she is granted a fiat by the Attorney-General to enforce the right as relator;

his or her private right has been interfered with at the same time as the ‘public right’;

he or she has a ‘special interest’ in the subject matter of the action.


No change to the right of the Attorney-General.

No change to the three grounds.

However, the courts have adopted a more liberal approach when considering whether a party possesses a ‘special interest’.

* Taken from the 1996 Australian Law Reform Commission Report.

PRIVATE 

STANDING - GENERAL PRINCIPLES

2

Generally speaking, the common law test for standing in Australia is that the person applying for standing have either a private right, or be able to demonstrate that he or she has a ‘special interest’ in the subject matter of the action.
  The ‘special interest’ does not need to involve a legal or pecuniary right but has to be more than a ‘mere intellectual or emotional concern’ and must be an interest that is different than that of an ordinary member of the public.
  This test was formulated in the ACF case.
  The statutory test (under the Administrative Decisions (Judicial Review) Act 1977 (Cth)) is that the applicant be a ‘person aggrieved’.  This test has usually been interpreted in line with the common law.
  The two leading Australian cases on standing are the ACF case and Onus v. Alcoa.
  

PRIVATE 
LEADING CASES

3
(1) Australia Conservation Foundation v. Commonwealth (1980) 146 CLR 493

Facts: The Australian Conservation Foundation (ACF) sued the Commonwealth and some of its Ministers for declarations, injunctions and other orders to challenge the validity of decisions concerning a proposal by a company to establish and operate a resort and tourist area in central Queensland and exchange control transactions connected with the proposal.  Approvals for the development had been given under the Environment Protection (Impact of Proposals) Act 1974 (Cth) (EPA) and administrative procedures under it and under the Banking (Foreign Exchange) Regulations.  The ACF asserted the right to sue because of its well-known interest in the preservation and conservation of the environment and because it had lodged a submission pursuant to the administrative procedures under the EPA.  The defendants applied for orders to strike out the statement of claim and dismiss the action on the ground that the ACF had not standing to bring the action.

Held (per Gibbs, Stephen & Mason JJ, Murphy J dissenting): that the ACF had no standing to maintain the action and that the action should be dismissed.  In cases which do not concern constitutional validity a person who has no special interest in the subject matter of an action over and above that enjoyed by the public generally, has no locus standi to sue for an injunction or declaration to prevent the violation of a public right or to enforce the performance of a public duty.

Per Gibbs J: It is quite clear that an ordinary member of the public, who has no interest other than that which any member of the public has in upholding the law, has no standing to sue to prevent the violation of a public right or to enforce the performance of a public duty.  There is no difference, in this respect, between the making of a declaration and the grant of an injunction.  The assertion of public rights and the prevention of public wrongs by means of those remedies is the responsibility of the Attorney-General, who may proceed either ex officio or on the relation of a private individual.  A private citizen who has no special interest is incapable of bringing proceedings for that purpose, unless, of course, he is permitted by statute to do so.

Per Gibbs J: I would not deny that a person might have a special interest in the preservation of a particular environment.  However an interest for present purposes, does not mean a mere intellectual or emotional concern.  A person is not interested within the meaning of the rule, unless he is likely to gain some advantage, other than the satisfaction of righting a wrong, upholding a principle or winning a contest, if his action succeeds or to suffer some disadvantage, other than a sense of grievance or a debt for costs, if his action fails.

Per Stephen J: If the present state of the law in Australia is to be changed, it is pre-eminently as case for legislation, preceded by careful consideration and report, so that any need for relaxation in the requirements for locus standi may be fully explored and the limits of desirable relaxation precisely defined.

(2) Onus v. Alcoa of Australia, Ltd. (1981) 149 CLR 27

Facts: Section 21 of the Archaeological and Aboriginal Relics Preservation Act 1972 (Vic) (AARPA) provided that a person who wilfully or negligently defaced or damaged or otherwise interfered with a relic or carried out an act likely to endanger a relic should be guilty of an offence.  

Held (per Gibbs CJ, Stephen, Mason, Murphy, Aickin, Wilson & Brennan JJ): Persons who claimed to be descendants and members of the Gournditchjmara Aboriginal people and thus custodians of the relics of cultural and spiritual importance of those people according to their laws and customs, had standing to commence an action to restrain another citizen from contravening section 21 of the AARPA.

Per Gibbs CJ: A plaintiff has no standing to bring an action to prevent the violation of a public right if he has no interest in the subject matter beyond that of any other member of the public; if no private right of his is interfered with he has standing to sue only if he has a special interest in the subject matter of the action.  The rule is obviously a flexible one since ... the question what is a sufficient interest will vary according to the nature of the subject matter of the litigation.

Per Stephen J: [T]he distinction between this case and the ACF Case is not to be found in any ready rule of thumb, capable of mechanical application; the criterion of ‘special interest’ supplies no such rule.  As the law now stands it seems rather to involve in each case a curial assessment of the importance of the concern the plaintiff has with particular subject matter and of the closeness of that plaintiff’s relationship to that subject matter.

PRIVATE 
LOCUS STANDI OF PUBLIC INTEREST GROUPS

4

While there is not a separate standing test for public interest groups, when determining whether or not a public interest group should be accorded standing, the courts tend to take additional considerations into account.  For example, a group must show that it is representative of a significant public concern,
 and have an ‘established interest in the area’ for it to be accorded standing.
  Factors which have been deemed relevant by the courts in determining whether a groups has a ‘representative nature’ and an ‘established interest’ are: (1) whether or not the group has some king of relationship with government (ie, some degree of government recognition;
 (2) whether or not the group has some prior participation in the relevant area;
 (3) whether or not there are other possible applicants for standing;
 (4) the ability of the group to mount an effective challenge; (5) the constitution/objectives of the group;
 (6) interests of the members of the group;
 and (7) the importance of the issues at stake.
  Taking these considerations into account means that, in practice, groups are treated differently to individuals with respect to standing issues.  In some regards (for example, in having to show an established interest in a particular area) the standing threshold is arguably higher for a group than for an individual.

PRIVATE 
LAW REFORM

5

There have been several discussion papers and reports recommending reform in the area of the law of standing.
  In 1996 the Australian Law Reform Commission recommended that a broad, single test for standing be introduced.  It was thought that ‘a single test which is sufficiently versatile to provide reasonable guidance on standing would be preferable to the current medley of similar but not identical tests’.
  The Commission also recommended that the ‘special interest’ requirement be removed.  It was of the opinion that the test is too narrow, uncertain, complicated, inconsistent and involves making value judgments as to what interests will be recognized.
  To date no reform has been undertaken.

PRIVATE 
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ZIMBABWE

STANDING

PRIVATE 
Retrofit (PVT) LTD v Posts and Telecommunications Corporation 1996 (1) SA 847: applicant requested the defendant to issue it with a licence for the purpose of establishing a mobile cellular telephone service – state monopoly -- declarator -- right to freedom of expression -- locus standi in judicio -- matters not that the applicant’s predominant motivation in challenging the constitutionality of the Act is sourced in prospective financial gain.  

tc  \l 3 "Retrofit (PVT) LTD v Posts and Telecommunications Corporation 1996 (1) SA 847"
Gubbay CJ:

In July 1993 the applicant requested the defendant to issue it with a licence for the purpose of establishing a mobile cellular telephone service. The respondent refused to grant the licence on the ground that the service was one over which it enjoyed a monopoly in terms of s26(1) of the Postal and Telecommunication Services Act Chap 250. The applicant contended that authority for the issue of the license existed in terms of the Radiocommunication Services Act Chap 252. The applicant sought (1) a declarator that s26(1) of the Postal and Telecommunication Services Act was inconsistent with the right to freedom of expression in terms of s20(1) of the Constitution and (2) an order directing the respondent to issue the applicant with a licence.

Held as to the contention that the applicant had no locus standi in judicio in terms of s24(1) to seek redress for a contravention of the Decleration of Rights, in that only a person affected by the law who was also entitled to the benefit of the constitutional right, may invoke the right in question: under s20(1) the enjoyment of freedom of expression was conferred universally, on everyone, individual and corporate personality alike. If the monopoly granted to the defendent amounted to a hindrance of the right to freedom of expression, it was a hindrance committed to everyone. It matters not that the applicant’s predominant motivation in challenging the constitutionality of s26(1) of the Act is sourced in prospective financial gain.  

PRIVATE 
Ouster of Court’s jurisdictiontc  \l 1 "E. Ouster of Courts jurisdiction"
PRIVATE 
Reid-Daly v Hickman & Others 1980 ZLR 201: Whether Court’s jurisdiction was ousted by statutory provisions as a necessary implication of the internal redress procedure of the Armytc  \l 3 "Reid-Daly v Hickman & Others 1980 ZLR 201"
Waddington J:

Plaintiff alleged invasion of his dignitas and privacy animo injuriandi in that Army officers had tapped his telephone, removed documents from his office and kept him under surveillance. Whether Court’s jurisdiction was ousted by statutory provisions as a necessary implication of the internal redress procedure. Actions brought by Army officers covering purely military matters not cognizable by court of law (following English law). Such matters only reviewable if authorities exceeded jurisdiction.

PRIVATE 
Patriotic Front-Zimbabwe African Peoples Union v Minister of Justice, Legal & Parliamentary Affairs 1985 (1) ZLR 305 (SC): Executive perogative; act of State; The term act of State should only be applied to those acts in respect of which the court’s jurisdiction is ousted tc  \l 3 "Patriotic Front-Zimbabwe African Peoples Union v Minister of Justice, Legal & Parliamentary Affairs 1985 (1) ZLR 305 (SC)"
Appeal against a judgment dismissing the assertion that the proclamations relating to the general election made by the President in terms of the Electoral Act were ultra vires the Act or ultra vires on the grounds that they were unreasonable.

The exercise of an executive perogative is not necessarily an act, the question of the validity of which is beyond the jurisdiction of the court. The term act of State should only be applied to those acts in respect of which the court’s jurisdiction is ousted. All other executive acts, whether within the perogative or not, are subject to review on the usual grounds. 

Proceduretc ". Procedure"\l
private S v Marutsi 1990 (2) ZLR 370 (SC): undesirable for an accused person to be represented at a criminal trial by a law officer from the Attorney-General=s office --constitutional issue must be raised in the trial court for reference to the Supreme Court tc "v Marutsi 1990 (2) ZLR 370 (SC)"\l 3
Manyarara JA:

The appellant had been convicted of negligent driving. At his trial, which took place 26 months after the commission of the offence, he had been defended by a law officer from the Attorney-General=s office.

Held that it was undesirable for an accused person to be represented at a criminal trial by a law officer from the Attorney-General=s office. 

Held that a constitutional issue must be raised in the trial court for reference to the Supreme Court.

private Martin v Attorney General & Anor 1993 (1) ZLR 153 (S): test of whether a referral is frivolous or vexatious or not had to be determined by applying conscientious and objective thought to the question tc "v Attorney General & Anor 1993 (1) ZLR 153 (S)"\l 3
Gubbay CJ:

Applicant who was charged with contravening the Prevention of Corruption Act 1985 requested the Magistrate to refer the matter to the Supreme Court in terms of s24(2) of the Constitution. The Magistrate placed the applicant on remand, on bail, holding that the request to refer the matter was frivolous and vexatious. The applicant applied directly to the Supreme Court for in terms of s24(1) for relief. 

Held that the test of whether a referral is frivolous or vexatious or not had to be determined by applying conscientious and objective thought to the question. Held further that since the Magistrate had not applied the proper approach, the application was properly before the Supreme Court as the remand was a breach of s18(1) of the Constitution, and the deprivation of the application of his passport was a breach of s22 of the Constitution.

private Granger v Minister of State 1984 (1) ZLR 194 S Crt: frivolous or vexatious questions.tc "v Minister of State 1984 (1) ZLR 194 S Crt"\l 3
Whether certificate indemnifying the Minister against an action of damages for unlawful detention was ultra vires the constitution and the Emergency Powers Act. The matter not having been dipsosed of in the court below on other grounds, the issue raised was not an academic one. Nor was the question frivolous or vexatious one and the referral to the Supreme Court was quite proper.

NAMIBIA

Onus of prooftc ". Onus of proof"\l J
private Kausea v Minister of Home Affairs & Others 1995 (1) SA 51tc "v Minister of Home Affairs & Others 1995 (1) SA 51"\l 3
O=Linn J:

Onus on party alleging infringement or threatened infringement of fundamental rights. Onus on person alleged invalidity of legislation or regulation to prove that regulation not reasonably justifiable in a democratic state.

CANADA

Enforcement 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriate and just in the circumstances. 

Minister of Justice of Canada v Borowski [1981] 2 SCR 575

Locate case

Operation Dismantle Inc v The Queen (1985) 1 SCR 441: Review of perogative powers -- decision made by the Government of Canada to allow the United States to test cruise missiles; threat to the lives and security of Canadians by increasing the risk of nuclear conflict and thereby violates the right to life; Declaratory relief, an injunction and damages were sought -- the facts disclosed no reasonable cause of action

This appeal is from a judgment of the Federal Court of Appeal which allowed respondents' appeal from a judgment dismissing their motion to strike out the appellants' statement of claim. Appellants alleged that a decision made by the Government of Canada to allow the United States to test cruise missiles in Canada violated s. 7 of the Charter. The development of the cruise missile, it was argued, heightened the risk of nuclear war and the increased American military presence and interest in Canada as a result of the testing allegedly made Canada more likely to be a target for nuclear attack. Declaratory relief, an injunction and damages were sought. 

Held: The appeal should be dismissed.

Per Dickson, Estey, McIntyre, Chouinard and Lamer JJ.: The appellants' statement of claim should be struck out and their cause of action dismissed. The statement of claim does not disclose facts which, if taken as true, would prove that the Canadian government's decision to permit the testing of the cruise missile in Canada could cause a violation or a threat of violation of their rights under s. 7 of the Charter. 

The principal allegation of the statement of claim is that the testing of the cruise missile in Canada poses a threat to the lives and security of Canadians by increasing the risk of nuclear conflict and thereby violates the right to life, liberty and security of the person. This alleged violation of s. 7 turns upon an actual increase in the risk of nuclear war resulting from the federal cabinet's decision to permit the testing. This allegation is premised upon assumptions and hypotheses about how independent and sovereign nations, operating in an international arena of uncertainty and change, will react to the Canadian government's decision to permit the testing of the cruise. Since the foreign policy decisions of independent nations are not capable of prediction on the (page 443) 
basis of evidence to any degree of certainty approaching probability, the nature of the reaction to the federal cabinet's decision to permit the testing can only be a matter of speculation. The appellants could never prove the causal link between the decision to permit the testing and the increase in the threat of nuclear conflict. 

Cabinet decisions are reviewable by the courts under s. 32(1)(a) of the Charter and the executive branch of the Canadian government bears a general duty to act in accordance with the dictates of the Charter.
 The decision to permit the testing of the cruise missile cannot be considered contrary to the duties of the executive since the possible effects of this government action are matters of mere speculation. Section 7 could only give rise to a duty on the part of the executive to refrain from permitting the testing if it could be said that a deprivation of life or security of the person could be proven to result from the impugned government act.

Per Wilson J.: The government's decision to allow the testing of the U.S. cruise missile in Canada, even although an exercise of the royal prerogative, was reviewable by the courts under s. 32(1)(a) of the Charter. It was not insulated from review because it was a "political question" since the Court had a constitutional obligation under s. 24 of the Charter to decide whether any particular act of the executive violated or threatened to violate any right of the citizen. On a motion to strike out a statement of claim as disclosing no reasonable cause of action, the court must take the allegations of fact therein as proved. If such allegations raise a justiciable issue the court cannot abdicate its responsibility for review on the basis of anticipated problems of proof. This statement of claim was struck, notwithstanding the general hesitancy of the courts to strike, because the facts disclosed no reasonable cause of action (1) under s. 24(1) of the Charter (2) under s. 52(1) of the Constitution Act, 1982 or (3) under the common law power to grant declaratory relief.
 To succeed in their claim for relief under s. 24 of the Charter the plaintiffs would have to establish a violation or threat of violation of their right under s. 7 of the Charter. To obtain a declaration of unconstitutionality under s. 52(1) of the Constitution Act, 1982, the plaintiffs would have to show that the government's decision to test the cruise missile in Canada was inconsistent with their right (page 444) under s. 7. To obtain declaratory relief at common law, they would have to establish a violation or threatened violation of their right under s. 7. 

The government's decision to test the cruise missile in Canada does not give rise to a violation or threatened violation of the plaintiffs' right under s. 7. Even an independent, substantive right to life, liberty and security of the person cannot be absolute. It must take account of the corresponding rights of others and of the right of the state to protect the collectivity as well as the individual against external threats. The central concern of the section is direct impingement by government upon the life, liberty and personal security of individual citizens. It does not extend to incidental effects of governmental action in the field of inter-state relations.  There is at the very least a strong presumption that governmental action concerning the relation of the state with other states, and not directed at any member of the immediate political community, was never intended to be caught by s. 7 even although such action may incidentally increase the risk of death or injury that individuals generally have to face. Section 1 of the Charter was not called into operation here given the finding that the facts as alleged could not constitute a violation of s. 7. Since the application to amend the statement of claim was filed after the Crown instituted its appeal, the application was made "during the pendency of an appeal" to which the Rules of the Federal Court of Appeal applied. Appellants' right under Rule 421 had therefore expired and their only recourse was to proceed under Rule 1104.
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Extradition -- Offences -- Money laundering -- Attempt -- Conspiracy -- Fugitive charged in U.S. with attempting to launder money and conspiracy to launder money -- Whether fugitive's conduct would have amounted to offence under Canadian law if it had occurred in Canada -- Whether conduct would have amounted to criminal attempt or criminal conspiracy under Canadian law -- Criminal Code, R.S.C., 1985, c. C-46, ss. 24(1), 462.31(1), 465(1)(c) -- Narcotic Control Act, R.S.C., 1985, c. N-1, s. 19.2(1).
Criminal law -- Attempt -- Conspiracy -- Whether impossibility constitutes defence to charge of attempt or conspiracy under Canadian law -- Criminal Code, R.S.C., 1985, c. C-46, ss. 24(1), 465(1)(c).
Extradition -- Hearing -- Right to a fair hearing -- Disclosure -- Applicable procedural safeguards at extradition hearing.
The U.S. government requested the extradition of D, a Canadian citizen who had been the subject of a failed "sting" operation by the FBI. D had placed a telephone call from Canada to a former associate who was living in Nevada and who had become a confidential informant working for an FBI agent. D had been the subject of investigations in the U.S. into the laundering of substantial amounts of money originating in Nevada. The FBI agent had the informant introduce to D a second confidential informant, who was instructed to ask if D would be willing to launder large sums obtained as a result of illegal trafficking. When asked, D agreed with alacrity. Numerous conversations between the two men were recorded over the course of some months. It was eventually arranged that an associate of D would go to the U.S. to pick up some money to be laundered, but the FBI aborted the operation just prior to the transfer. D was charged in the U.S. with attempting to launder money and conspiracy to launder money. Following a hearing under the Extradition Act, he was committed for extradition. He complained to the Minister of Justice of the lack of disclosure of the Canadian involvement in the investigation, but the Minister refused D's request to re-open the extradition hearing, and ordered his surrender for prosecution in the U.S. The Court of Appeal allowed D's appeal from the committal decision and granted his application for judicial review of the Minister's decision to order his surrender. The major issue raised in this appeal is whether D's conduct would have amounted to an offence under Canadian law if it had occurred in Canada. The issue presented on D's cross-appeal is whether the Canadian authorities violated D's constitutionally guaranteed right to a fair hearing by failing to disclose details of official Canadian involvement in the U.S. investigation of him.

Held: The appeal should be allowed and the cross-appeal dismissed.

(1) Issue on Appeal
Per Lamer C.J. and La Forest, L'Heureux-Dubé, Gonthier, Cory and Iacobucci JJ.: If D had successfully consummated in Canada a scheme like the one he embarked on in the U.S., he would not have been guilty of any completed offence known to the law of Canada, since the conversion of monies that are believed to be but are not in fact the proceeds of crime was not an offence in Canada at the relevant time. There were two statutory provisions under which Canadian authorities might have prosecuted money-laundering schemes like the one that D attempted to consummate, but both required that an accused, if he was to be convicted, should have known that the money he converted was the proceeds of crime. Since the money that the U.S. undercover agents asked D to launder was not in fact the proceeds of crime, D could not possibly have known that it was the proceeds of crime.

However, the steps D took toward the realization of his plan to launder money would have amounted to a criminal attempt under Canadian law if the conduct in question had taken place entirely within Canada. The crime of attempt under s. 24(1) of the Criminal Code consists of an intent to commit the completed offence together with some act more than merely preparatory taken in furtherance of the attempt. D's argument that Parliament did not intend by s. 24(1) to criminalize all attempts to do the impossible, but only those attempts that the common law has classified as "factually impossible", does not help him, because the conventional distinction between factual and legal impossibility is not tenable. The only relevant distinction for purposes of s. 24(1) is between imaginary crimes and attempts to do the factually impossible. Only attempts to commit imaginary crimes fall outside the scope of the provision. Because what D attempted to do falls squarely into the category of the factually impossible -- he attempted to commit crimes known to law and was thwarted only by chance -- it was a criminal attempt within the meaning of s. 24(1).

Even though D did not "know" that the money he attempted to convert was the proceeds of crime, he nevertheless had the requisite mens rea for a crime. Knowledge is not the mens rea of the money-laundering offences. Knowledge has two components -- truth and belief -- and of these, only belief is mental or subjective. Belief is the mens rea of the money-laundering offences. That the belief be true is one of the attendant circumstances that is required if the actus reus is to be completed. The absence of an attendant circumstance is irrelevant from the point of view of the law of attempt.

D's conduct could also justify his surrender on the conspiracy charge. The issue is not whether D's conduct can support a conviction for conspiracy, but only whether a prima facie case has been demonstrated that would justify his committal for trial if his conduct had taken place in Canada. For there to be a criminal conspiracy, there must be an intention to agree, the completion of an agreement, and a common design to do something unlawful. Conspiracy is a more "preliminary" crime than attempt, since the offence is considered to be complete before any acts are taken that go beyond mere preparation to put the common design into effect. Impossibility is not a defence to conspiracy. Conspirators should not escape liability because, owing to matters entirely outside their control, they are mistaken with regard to an attendant circumstance that must exist for their plan to be successful. From a purely conceptual perspective, the distinction between factual and legal impossibility is as unsound in the law of conspiracy as it is in the law of attempt. Cases of so-called "legal" impossibility turn out to be cases of factual impossibility and the distinction collapses, except in cases of "imaginary crimes". Furthermore, like attempt, conspiracy is a crime of intention. Since the offence of conspiracy only requires an intention to commit the substantive offence, and not the commission of the offence itself, it does not matter that, from an objective point of view, commission of the offence may be impossible.

Per Sopinka, McLachlin and Major JJ.: The intention to do an act coupled with some activity thought to be criminal is not sufficient to find the accused guilty of an attempt when that which was attempted was not an offence under the Criminal Code. There must be an underlying offence capable of being committed before the elements of the attempt offence can be considered. The substantive offence of money laundering as it stands cannot be committed without the actual proceeds of crime being present. The accused cannot "know" that what he is laundering is the proceeds of crime unless the proceeds are in fact the proceeds of crime. Since D did not have knowledge, the mens rea of the offence, he cannot be said to have attempted it. Moreover, it does not make sense to say that D attempted to launder the proceeds of crime, when he only attempted to launder what the FBI provided. There was no offence that could be committed; the laundering of legal proceeds is an imaginary crime.

The offence of conspiracy to launder money can be made out on these facts. The gravamen of the offence is the agreement to commit a crime, and it was open to the extradition judge to conclude that there was sufficient evidence of an agreement between D and his associate to commit the offence of money laundering. The conspiracy charge was based on the agreement to commit the general offence of money laundering, whereas the attempt charge was restricted to the attempted laundering of the money that was to have been provided by the authorities in the sting operation.

(2) Issue on Cross-Appeal
A new hearing is not warranted here. The role of the extradition judge is a modest one, limited to the determination of whether or not the evidence is sufficient to justify committing the fugitive for surrender. The extradition hearing is intended to be an expedited process, designed to keep expenses to a minimum and ensure prompt compliance with Canada's international obligations. Even though the hearing must be conducted in accordance with the principles of fundamental justice, this does not automatically entitle the fugitive to the highest possible level of disclosure. The principles of fundamental justice guaranteed under s. 7 of the Canadian Charter of Rights and Freedoms vary according to the context of the proceedings in which they are raised. Procedures at the extradition hearing are of necessity less complex and extensive than those in domestic preliminary inquiries or trials. Since D received adequate disclosure of the materials that were being relied upon to establish the prima facie case against him, no additional disclosure was required. No justiciable Charter issue arises since the evidence provided by the requesting state contains sufficient information to conclude that the evidence was gathered entirely in the U.S., by American officials, for an American trial
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     Constitutional law -- Charter of Rights -- Fundamental justice -- Right to fair trial -- Provincial commission of inquiry into mining disaster -- Commissioner empowered to compel testimony -- Mine managers charged with criminal offences relating to disaster -- Whether mine managers charged with criminal offences compellable witnesses at the provincial Inquiry -- Whether proceeding with the Inquiry's hearings would breach principles of fundamental justice (s. 7) or right to fair trial (s. 11(d)) of the Charter -- If so, whether a temporary stay of the public hearings is a just and appropriate remedy under s. 24(1) of the Charter -- Canadian Charter of Rights and Freedoms, ss. 7, 11(d), 13 -- Public Inquiries Act, R.S.N.S. 1989, c. 372, s. 5 -- Coal Mines Regulation Act, R.S.N.S. 1989, c. 73, s. 67(e).

     The Nova Scotia government appointed Richard J. as a Commissioner under the Public Inquiries Act to conduct an inquiry into the fatal underground explosion at the Westray Coal Mine and as a special examiner under the Coal Mines Regulation Act. Commission staff indexed and summarized all the documents used in their research and provided the indices and summaries to the RCMP who then used these materials to obtain search warrants for the documents in the Commissioner's possession. The RCMP in turn provided the Commissioner with witness statements taken during the police investigation and cooperated with him in the development of a plan to re-enter the mine to gather evidence.

     The union was the certified bargaining agent representing surface and underground employees of the Westray Coal Mine and the Westray Families' Group is comprised of relatives of the miners killed in the explosion. Both groups, along with the Attorney General of Nova Scotia, were granted general status to participate in the Westray Mine Public Inquiry. The individual respondents were employed by Westray Coal, a division of Curragh Resources Inc., in managerial and supervisory positions that carried responsibilities under the Coal Mines Regulation Act. Breach of these responsibilities could invoke consequences under the Coal Mines Regulation Act and the Occupational Health and Safety Act. All charges brought against individual respondents for violations of the Occupational Health and Safety Act were eventually quashed. Criminal charges of manslaughter and criminal negligence causing death, however, were laid against the respondents Parry and Phillips, along with Curragh Resources Inc. and preferred indictments were laid against all three. The RCMP indicated that no further charges were contemplated.

     The individual respondents applied to the Nova Scotia Supreme Court, Trial Division for a declaration that the Order in Council establishing the Commission was ultra vires the province, and that it infringed their rights under ss. 7 (the right to security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice), 8 (the right to be secure against unreasonable search and seizure) and 11(d) (the presumption of innocence and the right to a fair trial) of the Canadian Charter of Rights and Freedoms. They also sought an injunction preventing the inquiry from proceeding. The judge at first instance ruled that the terms of the inquiry were ultra vires as they encroached upon the federal criminal law power. The appellants, the Attorney General of Nova Scotia, the Westray Families' Group and the Town of Stellarton appealed and the Court of Appeal allowed the appeal, set aside the declaration and ordered that the Inquiry's public hearings be stayed pending the resolution of the charges against the individual respondents.

     Leave to appeal was granted to both the Commissioner and the union, and the appeals, given that both raised substantially the same issues, were treated as one for the purposes of this judgment. The individual respondents were denied leave to cross-appeal on the vires of the terms of reference. At issue here were: whether the respondents Parry and Phillips would be compellable witnesses at the Westray Inquiry; whether proceeding with the Inquiry's hearings would breach s. 7 or s. 11(d) of the Charter; and if so, whether a temporary stay of the public hearings is a just and appropriate remedy under s. 24(1) of the Charter. Subsequent to the hearing of this appeal, the accused mine managers elected trial by judge alone contrary to earlier indications.

     Held:  The appeal should be allowed.

     Per Lamer C.J. and La Forest, Sopinka, Gonthier and McLachlin JJ.: The foundation on which the stay of the Westray Inquiry was based has disappeared in that the accused persons elected trial by judge alone and the trial has started. The appeal was argued, however, on the assumption that the criminal trial would be by judge and jury. Nothing in the record supports the view that the anticipated publicity would have any effect on a trial judge so as to support a stay. It is unnecessary and undesirable to decide this case on a basis that has disappeared. This Court should not decide issues that are not necessary to the resolution of an appeal. This is particularly true with respect to constitutional issues, especially where the foundation upon which the proceedings were launched has ceased to exist. Unnecessary constitutional pronouncements may prejudice future cases, the implications of which have not been foreseen. The fact that the case was fully argued is not sufficient to warrant deciding difficult Charter issues and laying down guidelines with respect to future public inquiries simply because to do so might be "helpful".  The above applies equally to the issue of compellability. As well, the issue of compellability should not be addressed because it is premature. A new test has emerged (R. v. S. (R.J.) and British Columbia Securities Commission v. Branch) with respect to compellability and subsequent use protection of compelled testimony. The application of these principles may be affected by the circumstances in which the respondents are compelled. For example, the timing of the compelled testimony might be a material factor in determining the purpose of the compelled testimony.

     Per Cory, Iacobucci and Major JJ.: The public Inquiry is important to Nova Scotia and all concerned with the mining industry. The compelled testimony of the mine managers is vitally important to this Inquiry. Canadian statutes relating to evidence and the Charter have indicated a preference for compelled testimony coupled with later protection for the witness. The Nova Scotia Government has considered and acknowledged the risk it runs with regard to the criminal charges in choosing to proceed with the Inquiry. That decision should not be reversed by the Court. At  this time the balance between individual and public rights which must be drawn under s. 7 of the Charter favours the public interest in proceeding with the Westray Inquiry and with the hearing of whatever compelled testimony the Commissioner may decide is necessary to perform his allotted task.

     Some general principles apply to the problems which may arise from proceeding with both public inquiries and criminal charges against some witnesses to be called at those public inquiries.

     Public inquiries often play an important role in satisfying public interest and concern as to the cause of a tragedy, the safety of persons involved in the operation of the institution or industry to be investigated, the nature of the applicable safety regulations, the governmental enforcement of those regulations and procedures, and recommendations for the future safety of the industry or institution.

     The right to a fair trial is of fundamental importance and must always be carefully considered in determining whether Charter remedies should be granted in order to protect that right.

     The importance of public inquiries requires that all persons with relevant evidence to be given will be subject to subpoena and compellable to testify as witnesses.

     The rights of those witnesses are generally protected by the provisions of the Charter, particularly ss. 11(d), 13, and 7.

     Not only will the witness have the right not to have the testimony given used to incriminate him or her, there will also be protection from the use of "derivative evidence" as provided by R. v. S. (R.J.).

     Those seeking to have the court ban the publication of evidence have the burden of establishing the necessity of the ban. That is to say they must demonstrate that the effect of publicizing the evidence will be to leave potential jurors irreparably prejudiced or so impair the presumption of innocence that a fair trial is impossible. Before relief is granted in order to preserve the right to a fair  trial, satisfactory proof of the link between the publicity and its adverse effect must be given.

     Assessment of the effect of the publicity on the right to a fair trial must take place in the context of the existing procedures to safeguard the selection of jurors. Further, the nature and extent of the publicity must be considered.

     The applicant seeking the ban must establish that there are no alternative means available to prevent the harm the ban seeks to prevent.

     The remedy should not extend beyond the minimum relief required to ensure the fair trial of the witness.

     In some circumstances proceeding with the public inquiry may so jeopardize the criminal trial of a witness called at the inquiry that it may be stayed or result in important evidence being held to be inadmissible at the criminal trial. In those situations it is the executive branch of government which should make the decision whether to proceed with the public inquiry. That decision should not, except in rare circumstances, be set aside by a court.

     If an accused elects trial before a judge alone, then pre-trial publicity will not be a factor to be taken into consideration in assessing the fairness of the trial.

     Holding the public hearings prior to or concurrently with the criminal trials would not violate the fair trial rights of the two accused managers. Two exceptions exist. First, the publication of the testimony of the two accused managers could jeopardize their s. 11 fair trial rights before a jury because it could expose potential jurors to testimony that they might never hear at the trial. (Accused persons are not required to testify at trial.) The publication of some or all of this evidence should be banned temporarily. The risk to the fair trial rights of the accused does not warrant the staying of the hearings. Second, the Commissioner's conclusions should not be released until after the completion or stay of the criminal trials because it too could influence the jurors.

     The publicity here, while widespread, was objective and dealt primarily with the progress of the Inquiry. Submissions can be made to a court at a later time if the accused persons suffer more prejudice to their fair trial rights than can reasonably be foreseen now.

     The conduct of the commission officials and the RCMP did not amount to unwelcome complicity. Cooperation between different agencies was not only efficient and sensible, but also may have been the only way to proceed with the enormous investigative tasks required. The mere fact that the RCMP received a list of documents from the Inquiry which it later proceeded to seize under a search warrant does not mean that a fair trial is no longer possible. There is no evidence that the police could not have received the same documents directly from the company.

     Publication of the testimony of the accused mine managers at the inquiry might be banned in whole or in part since it runs a high risk of prejudicing their Charter right to a fair trial before a jury. As well the Commissioner's report should not be released until the accused have a chance to review it and, if so advised, to bring an application to ban its publication until the criminal charges have been disposed of after trial or have been stayed.

     Courts should give a generous interpretation to a commissioner's powers to control his or her own proceedings under the Nova Scotia Act. The commissioner must be responsible for ensuring that the hearings are as public as possible yet still maintain the essential rights of the individual witnesses. It is the commissioner who will first determine whether exceptional orders should be issued. The authority to make these orders derives from and relates to the conduct of the inquiry hearings and should be given a reasonable and purposeful interpretation in order to provide commissions of inquiry with the ability to achieve their goals.

     Per L'Heureux-Dubé J.: For the reasons given in R. v. S. (R.J.), an accused can generally be compelled to testify at a parallel proceeding, although the accused's testimony at such a proceeding cannot then be used to incriminate him or her in other proceedings (except in a prosecution for perjury or for the giving of contradictory evidence). Evidence derived from an accused's testimony at a parallel proceeding ("derivative evidence"), on the other hand, can be used to incriminate the accused in other proceedings. In certain circumstances a witness will be able to claim an exception from the general rule of compellability. Specifically, where the state's action in compelling a witness can be characterized as "fundamentally unfair", such compulsion is inconsistent with the principles of fundamental justice and an application for appropriate relief can be brought under s. 24(1) of the Charter. Fundamentally unfair conduct will most frequently occur when the Crown is seeking, as its predominant purpose (rather than incidentally), to build or advance its case against the witness instead of acting in furtherance of those pressing and substantial purposes validly within the jurisdiction of the body compelling the testimony. In such cases, an application for relief under s. 24(1) can be made at two points: (a) when the witness is subpoenaed (the "subpoena stage"); and (b) when the witness is tried (the "trial stage"). At the subpoena stage, if a violation of s. 7 is successfully made out, the appropriate remedy is to quash the subpoena. A challenge at the subpoena stage to the validity of a subpoena is highly speculative and should only succeed in the clearest of cases. At the trial stage, if fundamentally unfair conduct is demonstrated, the court may provide a remedy, pursuant to s. 24(1), which it considers appropriate and just in the circumstances, generally a stay of proceedings.

     Here, no one contested the fact that the Inquiry was established for a valid purpose and there was no evidence that the respondent managers would be compelled for a colourable purpose. Accordingly, the respondent managers are properly compellable at the Inquiry. Their testimony at the Inquiry, however, cannot later be used to incriminate them in other proceedings (except in a prosecution for perjury or for the giving of contradictory evidence). Derivative evidence, on the other hand, will be admissible against them in other proceedings, provided its relevance can be independently established. If the state engages in "fundamentally unfair" conduct vis-à-vis the respondent managers at the Inquiry, an application for appropriate relief may be made by the respondent managers at the trial stage.

     The only serious threat to the s. 11(d) rights of the respondents Parry and Phillips arises from the possibility that either their testimony at the Inquiry or the Commissioner's conclusions might be published, in whole or in part, before the completion of their trials. Such pre-trial publicity has the potential in some circumstances to prejudice an accused's right to a fair trial to the extent that it concerns information that would not otherwise be admissible against the accused at trial. However, it is not in every case that such prejudice will result. Furthermore, prejudice arising from pre-trial publicity can only be alleged where an accused is being tried by a judge and jury. If an accused is being tried by judge alone, pre-trial publicity is assumed not to prejudice the right to a fair trial. Since the respondents Parry and Phillips are being tried before a judge alone, no violation of s. 11(d) has been made out. Accordingly, the stay of the public hearings of the Inquiry should be lifted.

     The same conclusion would have been reached had the respondents in question maintained their original election of trial by judge and jury. Although an accused who is being tried before a judge and jury may be prejudiced by pre-trial publicity related to a public inquiry, a stay of a public inquiry's proceedings should be issued only in the most extraordinary of circumstances to remedy a potential violation of s. 11(d) of the Charter. This is for two reasons. First, the risk of prejudice to an accused's fair trial rights from pre-trial publicity is highly speculative and will be extremely difficult to prove with a sufficient degree of probability to warrant the granting of a remedy. Second, even if the potential violation of s. 11(d) is shown to be sufficiently likely to warrant a remedy, a stay of proceedings would not generally be the appropriate remedy. Instead, it will generally be possible to fashion a remedy short of a stay of proceedings (such as a publication ban or in

camera hearings) that adequately protects the fair trial rights of the accused. As a rule, there is no one remedy that is necessarily better than another. In fact, there will generally be a number of appropriate remedies from which, if a violation of s. 11(d) is made out, the least intrusive alternative should be selected.

     The application for such a remedy should generally be made to the commissioner. The accused, if not satisfied with the decision of the commissioner, can then apply for judicial review. Where the commissioner's powers are limited and an appropriate remedy cannot be provided, the accused can apply to the trial judge or, if no trial judge has yet been appointed, to a judge of the highest court of first instance before which the trial could proceed for an appropriate remedy. While such a judge's jurisdiction to entertain an application by an accused for an appropriate remedy may be broad, the judge should generally refuse to exercise such jurisdiction if the commissioner also has the necessary jurisdiction to provide an appropriate remedy and is in a better position to determine the necessity of a remedy and the form, if any, it should take. Generally, a commissioner will be in a better position than a judge to make such a determination.

     Here, had the respondent managers continued with their election for trial before judge and jury, it would have been inappropriate to impose a temporary publication ban with respect to the Commissioner's final report. First, in such circumstances, the risk of prejudice to the fair trial rights of the respondents in question would have been based far too heavily on speculation. Second, the determination of the need for a publication ban, even a temporary one, should generally be made by the Commissioner or the trial judge, not by this Court.
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Practice -- Standing -- Act defining holiday and restricting shopping on those defined holidays -- Corporate Charter challenge alleging infringement of freedom of religion following convictions for breach of Act -- Declaration sought that Act unconstitutional -- Application stayed pending decision in similar case but brought on following finding of constitutionality -- Constitutional questions querying whether freedom of religion infringed and, if so, whether infringement justified -- Whether corporations had standing to seek declaration of unconstitutionality -- Retail Business Holidays Act, R.S.O. 1980, c. 453, ss. 1(1)(a), 2(2), 8(1), (2). 
The Retail Business Holidays Act restricts holiday shopping and defines "holiday". The Act has been defied by many retailers, notwithstanding a finding of constitutional validity, and each amendment subsequent to this finding has been seen as dealing a fatal blow to its constitutionality.

The Attorney General for Ontario applied under s. 8 of the Retail Business Holidays Act for an order requiring Paul Magder Furs Ltd. and two other retailers to close on the following Sunday (Christmas Eve), Christmas Day, and Boxing Day. In response, Paul Magder Furs Ltd., together with some 30 employees not named in the s. 8 application, brought a civil application in the High Court against the Attorney General (the "Magder application") requesting declarations that s. 2(2) of the Act was unconstitutional and that the employee applicants had a right to work on the holidays stated in the Act. The Magder application requested a hearing at the same time as the s. 8 application and relied on the material filed in the Attorney General's s. 8 application. An interim s. 8 order requiring Paul Magder Furs Ltd. to close on holidays as defined in the Act was granted given that firm's deliberate and persistent breaches of the Act. The Ontario Court of Appeal quashed an appeal of the interim order on jurisdictional grounds and at adjourned sine die an appeal from a finding of contempt which was made when the firm remained open in violation of the interim order. That court later ruled that the notice of appeal did not stay the imposition of fines under the contempt order and refused Paul Magder Furs Ltd.'s application to bring the s. 8 application back on for hearing because of its continuing contempt of court.

The Regional Municipality of Halton brought a s. 8 application against Hy & Zel's Inc. The Attorney General later intervened and took over the action. In response to the s. 8 application, the principals of Hy & Zel's Inc. brought a civil application requesting, among other things, a declaration that s. 2(2) of the Act was invalid. Hy and Zel's Inc. subsequently brought a new application against the Attorney General, with over 100 of its employees, seeking declarations that s. 2(2) of the Act was unconstitutional, that the Act was unconstitutional and that the employee applicants have a right to work on holidays. This application relied on material filed in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada, plus some additional affidavit evidence.

The applications of both firms were stayed until a judgment was rendered in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada. This case involved a similar s. 8 application and applications for declaratory relief. Both the Magder and the Hy & Zel applications were set for hearing following the Court of Appeal's finding the Act to be constitutional in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada. The constitutional questions here queried whether the Retail Business Holidays Act infringed religious freedom guaranteed by s. 2(a) of the Canadian Charter of Rights and Freedoms or equality rights guaranteed by s. 15, and if so, whether the infringements were justified under s. 1.

Held (L'Heureux-Dubé and McLachlin JJ. dissenting): The appeals should be dismissed.

Per Lamer C.J. and La Forest, Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: In order for the Court to exercise its discretion to grant standing in a civil case, where the party does not claim a breach of its own Charter rights but those of others, a serious issue must be raised as to the Act's validity, the appellants must be directly affected by the Act or have a genuine interest in its validity, and no other reasonable and effective way can exist for bringing the Act's validity before the court.

A serious issue was raised here. It was assumed for purposes of this appeal only that the numerous amendments enacted in the years since the Act was upheld in R. v. Edwards Books and Art Ltd. have sufficiently altered the Act that the Act's validity was no longer a foregone conclusion.

The Act had a direct effect on the appellants. While the Act affects all Ontarians by limiting shopping on defined holidays, only retailers and retail employees were subject to prosecution for its violation.

Other reasonable and effective ways to bring the issue before the court existed. Since both applications presented almost no original evidence in support of their claim, and relied on evidence filed in the Attorney General's s. 8 application (the Magder application) or in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada (the Hy and Zel application), a more reasonable and effective matter of bringing this matter before the court may exist. The nature of the Act did not assist the appellants. The Act did not discourage challenges and so create a situation where no party directly affected could reasonably be expected to challenge the legislation. The party seeking to challenge the Act must show that there is no other reasonable and effective means of bringing the matter before the court.

Appellants did not have standing on the basis that their own religious rights have been violated. Even if it is assumed that corporations can have religious rights, there was no evidence or allegation that appellants' rights were violated. Charter decisions cannot be made in a factual vacuum. In the absence of facts specific to the appellants, both the Court's ability to ensure that it hears from those most directly affected and that Charter issues are decided in a proper factual context are compromised.

This was not a proper case for deciding the extent to which the test for standing in Smith v. Attorney General of Ontario survived the more liberal views relating to public interest standing. No evidence was presented as to how appellants suffered exceptional prejudice under the earlier test.

Per L'Heureux-Dubé and McLachlin JJ. (dissenting): Given the procedural history of this appeal, the understanding of the appellants that this litigation was to proceed as a test case and, in particular, its effect on the large number of outstanding charges presently facing the appellants in the lower courts which raise the same constitutional issue, this is an appropriate case for this Court to exercise its discretion to grant the appellants standing. This conclusion is buttressed by a consideration of both the special and continuing effect of the Act on the appellants in this litigation, the goals of efficiency in the administration of justice and the costs to society and the parties involved of further litigation on the same issue as well as the general rationale underlying the rules of standing. Recognition of the practical and financial impediments to challenging this legislation that would face the appellant employees without the assistance of the corporate appellants militates in favour of granting standing to those appellants.

Standing and the entitlement to the relief sought must be differentiated. Standing is a threshold question involving the recognition of entitlement to come before the court and it must remain, both conceptually and factually, distinct from the court's rulings after hearing the appeal.

R. v. Big M Drug Mart Ltd. did not decide the question of standing here. Its ratio of this case is the positive right of a corporation to rely on the Charter rights of others in defence to a criminal charge. The Court did not consider whether corporations have rights under s. 2(a) because it would be irrelevant since no one could be convicted under an unconstitutional law. Neither R. v. Big M Drug Mart Ltd. nor Irwin Toy v. Quebec (Attorney General) suggests that the Court's rulings on the Charter rights of corporations affects their standing to challenge a perceived infringement of their constitutional right.

The "exceptional prejudice" rule articulated in Smith v. Attorney General of Ontario, required a plaintiff challenging a law of general application to establish that the legislation had a greater impact on the plaintiff than on the public at large and that the plaintiff had an interest affecting his or her personal, proprietary or pecuniary rights. The Attorney General, as a corollary, was assumed to act as the guardian of the public interest. The trilogy of Thorson v. Attorney General of Canada, Nova Scotia Board of Censors v. McNeil, and Minister of Justice of Canada v. Borowski greatly broadened access to the courts and removed the categorical barriers to standing. The courts increasingly look beneath the rules governing standing and consider whether the legislation would be immunized from attack and whether it could be attacked by private litigants removing the need for public interest standing.

The rules regarding public interest standing, which were advanced in the trilogy to liberalize access to the courts, do not govern litigants falling squarely within the rule in Smith. Litigants are still entitled to standing as long as they are able to establish that they are "exceptionally prejudiced" by the legislation's effect on their private rights. The general rule in Smith also applies to litigants seeking declarations under the Charter. Standing must also be available to parties facing criminal or quasi-criminal procedures to challenge the constitutionality of the legislation. The appellants here fall squarely into the category of "public interest litigants" but they are better described as persons who experience "exceptional prejudice" under the Act. 
A flexible approach allowing courts to respond to a spectrum of concerns affecting both the parties and the administration of justice should prevail over a strict, no-exception approach. Citizens have an interest in the constitutionally sound behaviour on the part of the legislatures and where the constitutionality of legislation is at issue, the primary focus is on the law itself, and not on the position of the parties. In resolving standing, the Court should take a purposive and functional rather than categorical approach and resort the concerns, which underlie the restrictions on standing such as the multiplicity of suits and judicial economy, should be considered.

A challenge to the constitutionality of a law (assuming that it involves no remedy other than a finding of invalidity) must be governed by the same rules of standing and procedure, regardless of whether the challenge is based on federal or Charter grounds. Corporations, because they may not invoke Charter rights, face obstacles in bringing a Charter challenge that do not exist in division of power challenges. There is no reason in principle, however, to adhere rigidly to a rule which automatically bars challenges to legislation directly affecting a corporate plaintiff simply on the ground that the impugned aspect of the legislation does not directly affect it. As the constitutionality of the law may be raised in defence, the question should be whether the plaintiff has sufficient interest in the outcome of a constitutional challenge. The overriding concern is whether governments have respected the limits of their constitutional authority. Technical barriers to standing based on such grounds as the mode of proceeding chosen cannot be sustained on the level of principle.

The ability of other litigants to bring the issue before the courts should not operate as an automatic and inflexible bar to the court's discretion to grant standing. Consideration should be given in assessing the benefits of proceeding with the constitutional challenge and the prejudice to the appellants in refusing standing late in the proceedings, particularly where the party seeking standing is already before the courts.

The question of the application of s. 15 rights to corporations or to the legislation challenged in this case has not yet been addressed by the Court. As the appellants are the appropriate parties to raise a s. 15 argument in this context and leave was granted by this Court on the issue, no basis for denying standing existed.

The appellants can rely on the record of other parties raising identical legal issues in what are essentially identical circumstances. The nature of the evidence is not generally an issue that bears on the question of standing. Particularly in constitutional cases, background evidence of a general nature may be relevant to set the context of the issue quite apart from the position of the specific parties. More importantly, it would unquestionably be prejudicial to the appellants to have been permitted to rely on this record all along, only to be told at this stage that they will be denied standing for this reason.

The appellant retail employees should not be denied standing for want of evidence to establish standing. Deciding the appeal in a factual vacuum is not an issue at this stage. A court's concern at this stage of the proceedings is whether there is enough material to assess the "nature of the interest" which the plaintiff is asserting. This does not necessarily entail an examination of the evidence. The only effective way for the retail employees to bring an issue before the court, given the expense, may be to join the application with an application brought by others. The employees are affected by the Act's provisions even if they are unlikely to be charged under the Act and their rights under the Act as guaranteed by ss. 2(a) and 15 of the Charter remain an open question.
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The Canadian Council of Churches is a federal corporation which represents the interests of a broad group of member churches including the protection and resettlement of refugees. The Council had expressed its concerns about the refugee determination process in the proposed amendments to the Immigration Act, 1976 (which later came into force on January 1, 1989) to members of the government and to the parliamentary committees considering the legislation. These amendments changed the procedures for determining whether applicants came within the definition of a Convention Refugee.

The Council sought a declaration that many, if not most, of the amended provisions violated the Canadian Charter of Rights and Freedoms and the Canadian Bill of Rights. The Attorney General of Canada brought a motion to strike out the claim on the basis that the Council did not have standing to bring the action and had not demonstrated a cause of action. The application to strike out was dismissed at trial but to a large extent was granted on appeal. Appellant appealed and respondents cross-appealed. At issue here is whether the appellant should be granted status to proceed with an action challenging, almost in its entirety, the validity of the amended Immigration Act, 1976.

Held: The appeal should be dismissed; the cross-appeal should be allowed.

Recognition of the need to grant public interest standing, whether because of the importance of public rights or the need to conform with the Constitution Act, 1982, in some circumstances does not amount to a blanket approval to grant standing to all who wish to litigate an issue. A balance must be struck between ensuring access to the courts and preserving judicial resources. The courts must not be allowed to become hopelessly overburdened as a result of the unnecessary proliferation of marginal or redundant suits brought by well-meaning organizations pursuing their own particular cases.

Status has been granted to prevent the immunization of legislation or public acts from any challenge. Public interest standing, however, is not required when it can be shown on a balance of probabilities that the measure will be subject to attack by a private litigant. The principles for granting public standing set forth by this Court, while they should be given a liberal and generous interpretation, need not and should not be expanded.

Three aspects of the claim must be considered when public interest standing is sought. First, is there a serious issue raised as to the invalidity of legislation in question? Second, has it been established that the plaintiff is directly affected by the legislation or, if not, does the plaintiff have a genuine interest in its validity? Third, is there another reasonable and effective way to bring the issue before the Court?

Although the claim at issue made a sweeping attack on most of the many amendments to the Act, some serious issues as to the validity of the legislation were raised. Appellant had a genuine interest in this field. Each refugee claimant, however, has standing to initiate a constitutional challenge to secure his or her own rights under the Charter and the disadvantages faced by refugees as a group do not preclude their effective access to the court. Many refugee claimants can and have appealed administrative decisions under the statute and each case presented a clear concrete factual background upon which the decision of the court could be based. The possibility of the imposition of a 72-hour removal order against refugee claimants does not undermine their ability to challenge the legislative scheme. The Federal Court has jurisdiction to grant injunctive relief against a removal order. Given the average length of time required for an ordinary case to reach the initial "credible basis" hearing, there is more than adequate time for a claimant to prepare to litigate the possible rejection of the claim.
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Wholesale Travel Group Inc. (a travel agency) was charged with false or misleading advertising, contrary to s. 36(1)(a) of the Competition Act. The advertisements referred to vacations at "wholesale prices" but the advertised "wholesale price" was not the price at which Wholesale Travel acquired its vacation packages. The Crown elected to proceed by way of summary conviction and the accused pleaded not guilty. At the outset of the trial, the accused brought a motion for a declaration that ss. 36(1)(a) and 37.3(2) of the Competition Act were inconsistent with ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms and were, therefore, of no force or effect. Section 36(1)(a) created the offence and s. 37.3(2) set forth a statutory defence. This defence, which was to be established by the accused (s. 37.3(2)), included essentially the common law defence of due diligence (s. 37.3(2)(a) and (b)) coupled with the requirement of a timely retraction (s. 37.3(2)(c) and (d)).

The trial judge held that ss. 36(1)(a) and 37.3(2) were inconsistent with ss. 7 and 11(d) and could not be upheld under s. 1 of the Charter and dismissed the charges. The Supreme Court of Ontario, on appeal, found impugned provisions constitutional and remitted the case to the Provincial Court. The Ontario Court of Appeal allowed the appeal in part. The majority held that s. 37.3(2)(c) and (d) of the Competition Act were severable from the rest of s. 37.3(2) and declared them to be of no force or effect. The majority further held that the words "he establishes that" in s. 37.3(2) were severable and declared them to be of no force or effect. Both Wholesale Travel and the Crown appealed.

The constitutional questions stated here queried: (1) whether s. 37.3(2) of the Competition Act in whole or in part violated ss. 7 or 11(d) of the Charter; (2) whether s. 36(1)(a), in and of itself or when read in combination with s. 37.3(2), violated ss. 7 or 11(d) of the Charter; and (3) if either were answered in the affirmative, whether the impugned provision was saved by s. 1 of the Charter? An issue not encompassed by the constitutional questions was whether a corporation had "standing" to challenge the constitutionality of these statutory provisions under the Charter and, if so, was a corporation entitled to benefit from a finding that the provisions violated a human being's constitutional rights.

Held: The appeal by Wholesale should be dismissed.

Held (Lamer C.J., La Forest, Sopinka and McLachlin JJ. dissenting in the result): The Crown's appeal should be allowed.

The issues are decided as follows:

1. It is not an infringement of s. 7 of the Charter to create an offence for which the mens rea component is negligence, so that a due diligence defence (s. 37.3(2)(a) and (b)) is available. Unanimous.

2. The timely retraction provisions (s. 37.3(2)(c) and (d)) infringe s. 7, are not justified under s. 1, and are accordingly unconstitutional. Unanimous.

3. (a) On a majority reasoning by Lamer C.J. (and La Forest, Sopinka, Gonthier, McLachlin, Stevenson and Iacobucci JJ.), the reverse onus provision ("he establishes that" in s. 37.3(2)) infringes s. 11(d) of the Charter; L'Heureux-Dubé and Cory JJ. (dissenting on this issue) would find no infringement, and would in any event, have found an infringement justified under s. 1.

(b) Per Gonthier, Stevenson and Iacobucci JJ.: The provision is justified under s. 1 of the Charter.
(c) Per Lamer C.J. and La Forest, Sopinka and McLachlin JJ. (dissenting on this issue): The provision is not justified under s. 1 of the Charter.

(d) Per L'Heureux-Dubé, Gonthier, Cory, Stevenson and Iacobucci JJ. (Lamer C.J. and La Forest, Sopinka and McLachlin JJ. dissenting in the result): The reverse onus provision is constitutional.

4. The matter is therefore remitted to trial on the bases that:

(a) a negligence mens rea regulatory offence is constitutional;

(b) the timely retraction provisions are unconstitutional; and

(c) the reverse onus provision is constitutional.

**********

I. Standing
Per Lamer C.J. and La Forest and Sopinka JJ.: Wholesale Travel has standing to challenge the constitutionality of the false/misleading advertising provisions under ss. 7 and 11(d) of the Charter and may benefit the finding that these provisions are unconstitutional. However, this is not to say that if the same provisions were enacted so as to apply exclusively to corporations, a corporation would be entitled to raise the Charter arguments which have been raised in the case at bar. Sections 36(1) and 37.3(2) of the Competition Act encompass both individual and corporate accused. If the provisions violate an individual's Charter rights they must be struck down (to the extent of the inconsistency) and cannot apply to any accused, whether corporate or individual. If the provisions in question applied only to corporations, the Charter analysis would be very different.

Per Gonthier, Stevenson and Iacobucci JJ.: The conclusions of Lamer C.J. on standing were agreed with.

Per McLachlin J.: It was not necessary to consider the application of the Charter to a provision dealing with corporations only.

II. Sections 7 and 11(d) of the Charter
Per Lamer C.J. and Sopinka J.: Section 37.3(2)(c) and (d) infringes s. 7 of the Charter and the words "he establishes that" in s. 37.3(2) infringe the presumption of innocence in s. 11(d) of the Charter.

The offence of false/misleading advertising is punishable by imprisonment. The offence therefore must not be one of absolute liability and must command at least a fault requirement of negligence, in that at least a defence of due diligence must always be open to an accused.

While there are some offences for which the special stigma attaching to conviction is such that subjective mens rea is necessary in order to establish the moral blameworthiness which justifies the stigma and sentence, the offence of false/misleading advertising is not such an offence.

The issue here centred on the fault requirement constitutionally required where an accused faces possible imprisonment. An element of subjective mens rea is not always required by s. 7 of the Charter. Whether a fault requirement higher than this constitutional minimum of negligence ought to be adopted where an accused faces possible imprisonment or conviction of any offence under the Criminal Code is a question of public policy which must be determined by Parliament.

The inclusion of the word "and" after s. 37.3(2)(c) clearly indicates that all four components of s. 37.3(2) must be established for the accused to be acquitted. If a situation could arise where an accused would be unable to establish all four components of s. 37.3(2) but had nonetheless been duly diligent (i.e., not negligent), the constitutionally required element of negligence is not fulfilled by the statutory defence contained in s. 37.3(2).

The additional requirement of "timely retraction" in paras. (c) and (d) means that the statutory defence is considerably more narrow than the common law defence of due diligence and could result in the conviction of an accused who was not negligent. The consequence of paras. (c) and (d) is to remove the constitutionally required fault level in the false/misleading advertising provisions and s. 7 of the Charter is therefore offended.

Whether this offence (or the Act generally) is better characterized as "criminal" or "regulatory" is not the issue. A person whose liberty has been restricted by way of imprisonment has lost no less liberty because he or she is being punished for the commission of a regulatory offence as opposed to a criminal offence. It is the fact that the state has resorted to the restriction of liberty through imprisonment for enforcement purposes which is determinative of the principles of fundamental justice. These principles do not take on a different meaning simply because the offence can be labelled as "regulatory". A regulatory context may well influence the Charter analysis in particular cases but negligence nevertheless is the minimum level of fault which will accord with s. 7 of the Charter whenever a conviction gives rise to imprisonment.

The presumption of innocence is protected expressly by s. 11(d) and inferentially by s. 7 because this presumption is a principle of fundamental justice. Section 11(d) requires, where a person faces penal consequences, that the individual be proven guilty beyond a reasonable doubt, the state bear the burden of proof, and that the prosecution be carried out lawfully. Section 11(d) is offended if an accused may be convicted notwithstanding a reasonable doubt on an essential element of the offence. The real concern, therefore, is not that the accused must disprove an element or prove an excuse, but that an accused may be convicted while a reasonable doubt exists.

The words "he establishes that" in s. 37.3(2) require the accused to prove the two elements set out on a balance of probabilities and failure to so prove either element will result in conviction. The absence of due diligence is necessary for conviction and yet an accused could be convicted under s. 37.3(2) notwithstanding a reasonable doubt as to whether or not the accused was duly diligent. The impugned words therefore infringe s. 11(d).

Since constitutional difficulties arise only from the operation of s. 37.3(2)(c) and (d) and from the words "he establishes that" in s. 37.3(2), s. 36(1)(a) raises no constitutional problem either by itself or in combination with the remainder of s. 37.3(2).

Per La Forest J.: Substantial agreement was expressed for the reasons of Lamer C.J. Nevertheless, there is a broad divide between true criminal law and regulatory offences. The possible imposition of a term of imprisonment necessitates much stricter requirements to conform with the principles of fundamental justice than mere monetary penalties. In the regulatory context here, a requirement that a reasonable doubt be raised by the accused that he or she exercised due diligence meets the requirements of fundamental justice under s. 7 of the Charter. A requirement that the accused prove such diligence on the balance of probabilities goes too far. The same holds true under s. 1 if the issue is approached in terms of s. 11(d).

The requirement of due diligence is sufficient for Charter purposes for regulatory offences and some criminal offences having a significant regulatory base. However, a lower level of mens rea than criminal negligence should not be accepted for most criminal cases.

Per McLachlin J.: The modified due diligence defence embodied in s. 37.3(2)(c) and (d) permits conviction in the absence of even the minimum fault of negligence and so infringes s. 7 of the Charter. The requirement of s. 37.3(2) that the accused establish due diligence on a balance of probabilities, through the inclusion of the phrase "he establishes that", permits conviction despite a reasonable doubt as to an essential element of the offence. Combined with the sanction of imprisonment, the application of this onus violates s. 11 (d) of the Charter. When the offending provision in s. 37.3(2)(c) and (d) is removed, along with the phrase "he establishes that" in s. 37.3(2), the remaining provision at issue, s. 36(1)(a), does not infringe the Charter.

Per L'Heureux-Dubé and Cory JJ.: Strict liability offences, as exemplified in this case by the combination of s. 36(1)(a) and s. 37.3(2)(a) and (b) of the Competition Act, do not infringe either s. 7 or s. 11(d) of the Charter. Neither the absence of a mens rea requirement nor the imposition of an onus on the accused to establish due diligence on a balance of probabilities offends the Charter rights of those accused of regulatory offences.

The common law has long acknowledged a distinction between truly criminal conduct and conduct, otherwise lawful, which is prohibited in the public interest. Regulatory offences and crimes embody different concepts of fault. The mens rea requirement is not required in regulatory offences. Since regulatory offences are directed primarily not to conduct itself but to the consequences of conduct, conviction of a regulatory offence imports a significantly lesser degree of culpability than conviction of a true crime. The concept of fault in regulatory offences is based upon a reasonable care standard and, as such, does not imply moral blameworthiness in the same manner as criminal fault. Conviction for breach of a regulatory offence suggests nothing more than failure to meet a prescribed standard of care.

The Competition Act is regulatory in character. Here, the offence did not focus on dishonesty but rather on the harmful consequences of otherwise lawful conduct. Conviction would only suggest that the defendant has made a representation to the public which was in fact misleading and that the defendant was unable to establish the exercise of due diligence in preventing the error. This connotes a fault element of negligence rather than one involving moral turpitude.

The Charter is to be interpreted in light of the context in which the claim arises. The rights asserted by the appellant must be considered in light of the regulatory context, acknowledging that a Charter right may have different scope and implications in a regulatory context than in a truly criminal one. Under this contextual approach, constitutional standards developed in the criminal context cannot be applied automatically to regulatory offences. Rather, the content of the Charter right must be determined only after an examination of all relevant factors and in light of the essential differences between the two classes of prohibited activity. The appellant's claim must also be considered and weighed in light of the realities of a modern industrial society, where the regulation of innumerable activities is essential for the benefit of all. It is vital that the fundamentally important role of regulatory legislation in the protection of individuals and groups in Canadian society today be recognized and accepted.

The distinction between criminal and regulatory offences and their differential treatment for Charter purposes is in some ways explained by a "licensing argument" and by the vulnerability of those being protected by the regulatory measures. The regulated person chose to enter the regulated field and accordingly can be taken to have known of, in most cases, and to have accepted certain terms and conditions of entry. The nature of the conduct will largely determine if the licensing argument should apply. The procedural and substantive protections a person can reasonably expect may vary depending upon the activity that brings that person into contact with the state. The extent of Charter protection may differ depending upon whether the activity in question is regulatory or criminal in nature. Vulnerability is also a component in the contextual approach to Charter interpretation and should be considered whenever regulatory legislation is subject to Charter challenge.

The principles of fundamental justice referred to in s. 7 of the Charter prohibit the imposition of penal liability and punishment without proof of fault. The level of fault constitutionally required for every type of offence, however, has not been determined and will vary with the nature of the offence and the penalties available upon conviction. It has only been established that where imprisonment is available as a penalty, absolute liability cannot be imposed since it removes the fault element entirely and, in so doing, permits the punishment of the morally innocent.

Section 7 requires proof of mens rea in connection with true crimes. With respect to regulatory offences, however, proof of negligence satisfies the s. 7 fault requirement. Although the element of fault may not be removed completely, the demands of s. 7 will be met in the regulatory context where liability is imposed for conduct which breaches the standard of reasonable care required of those operating in the regulated field.

Mens rea and negligence are both fault elements which provide a basis for the imposition of liability. Mens rea focuses on the mental state of the accused and requires proof of a positive state of mind such as intent, recklessness or wilful blindness. Negligence, on the other hand, measures the conduct of the accused on the basis of an objective standard, irrespective of the accused's subjective mental state. Where negligence is the basis of liability, the question is not what the accused intended but rather whether the accused exercised reasonable care. The application of the contextual approach suggests that negligence is an acceptable basis of liability in the regulatory context which fully meets the fault requirement in s. 7 of the Charter. To place regulatory offences in a separate category from criminal offences, with a lower fault standard, does not violate the principles of fundamental justice under s. 7 by allowing the defendant to go to jail without having had the protection of proof of mens rea by the Crown which is available in criminal prosecutions.

Governments must have the ability to enforce a standard of reasonable care in activities affecting public welfare. The laudable objectives served by regulatory legislation should not be thwarted by the application of principles developed in another context. The tremendous importance of regulatory legislation in modern Canadian industrial society requires that courts be wary of interfering unduly with the regulatory role of government through the application of inflexible standards.

The government cannot adequately monitor every industry so as to be able to prove actual intent or mens rea in each case. It can, as a practical matter, do no more than to demonstrate that it has set reasonable standards to be met by persons in the regulated sphere, and to prove beyond a reasonable doubt that there has been a breach of those standards by the regulated defendant. The regulated person is taken to be aware of and to have accepted the imposition of a certain objective standard of conduct as a pre-condition engaging the regulated activity. It misses the mark to speak in terms of the "unfairness" of an attenuated fault requirement because the standard of reasonable care has been accepted by the regulated actor upon entering the regulated sphere.

Strict liability offences accordingly do not violate s. 7 of the Charter. The requirements of s. 7 are met in the regulatory context by the imposition of liability based on a negligence standard.

The imposition of a reverse persuasive onus on the accused to establish due diligence on a balance of probabilities does not run counter to the presumption of innocence, notwithstanding the fact that the same reversal of onus would violate s. 11(d) in the criminal context. The section 11(d) standard which has been developed and applied in the criminal context should not be applied to regulatory offences. The importance of regulatory legislation and its enforcement strongly supports the use of a contextual approach in the interpretation of the s. 11(d) right as applied to regulatory offences. Quite simply, the enforcement of regulatory offences would be rendered virtually impossible if the Crown were required to prove negligence beyond a reasonable doubt. The means of proof of reasonable care will be peculiarly within the knowledge and ability of the regulated accused. Only the accused will be in a position to bring forward evidence relevant to the question of due diligence. There is a practical difference between requiring the accused to prove due diligence on a balance of probabilities and requiring only that the accused raise a reasonable doubt as to the exercise of due diligence. The presumption of innocence for a regulated accused is not meaningless because the Crown must still prove the actus reus. Fault is presumed from the bringing about of the proscribed result and the onus shifts to the defendant to establish reasonable care on a balance of probabilities.

The availability of imprisonment does not alter the conclusion that strict liability does not violate either ss. 7 or 11(d) of the Charter. The Charter does not guarantee an absolute right to liberty; rather, it guarantees the right not to be deprived of liberty except in accordance with the principles of fundamental justice. It is whether the principles of fundamental justice have been violated, not the availability of imprisonment, which is the determinative consideration. There is a difference or variation between what the principles of fundamental justice require in regard to true crimes and what they require in the regulatory context. Imprisonment is not unreasonable, given the danger that can accrue to the public from breaches of regulatory statutes, and can be challenged under s. 12 of the Charter if grossly disproportionate to the offence committed.

Section 37.3(2)(c) and (d) imposes an obligation on the accused to make a timely retraction as a precondition to relying on the defence of due diligence. Conviction therefore may be required in some circumstances where there is no fault on the part of the accused. Even where an accused can establish the absence of negligence in the making of misleading representations, paras. (c) and (d) nonetheless require conviction if the accused has failed to make a timely prompt correction or retraction. In these circumstances, the accused would be deprived of the defence of due diligence and the offence would be tantamount to absolute liability, and thereby violate s. 7.

Section 37.3(2)(a) and (b) put forward the common law defence of due diligence. They do not violate s. 7 of the Charter because of the removal of the mens rea requirement in strict liability offences. Where imprisonment is available as a penalty for breach of a statute, s. 7 of the Charter requires a proof of fault before liability can be imposed. Fault in the regulatory context should be imposed on the basis of negligence.

The imposition in strict liability offences of a reverse persuasive onus on the accused to establish due diligence is proper and permissible and does not constitute a violation of the s. 11(d) presumption of innocence. Section 37.3(2)(a) and (b) do not violate s. 11(d) of the Charter.

Per Gonthier, Stevenson and Iacobucci JJ.: Section 37.3(2)(c) and (d) infringe s. 7 of the Charter. The section 11(d) presumption of innocence has a different scope and meaning in relation to public welfare or regulatory offences as opposed to criminal offences.

The reverse onus on the accused to establish due diligence on a balance of probabilities (via the words "he establishes that" in s. 37.3(2)) infringes s. 11(d) (but is justified under s. 1 of the Charter).

III. Section 1 of the Charter
Per Gonthier, Stevenson and Iacobucci JJ.: Section 37.3(2)(c) and (d) is not justified under s. 1.

The reverse onus provision is justified under s. 1 of the Charter. The objective of convicting those guilty of false or misleading advertising and of avoiding loss of convictions because of evidentiary problems because the facts are in the hands of the accused warrants overriding the right guaranteed by s. 11(d) of the Charter.

There is a rational connection between the desired objective and the means chosen to attain it. The alternative means by use of a mandatory presumption of negligence would not achieve the objective as effectively nor would it go a long way in achieving the objective. In practice it would be virtually impossible for the Crown to prove public welfare offences and would effectively prevent governments from seeking to implement public policy through prosecution.

Given that those regulated choose to participate in these regulated activities, and accordingly have accepted the attendant responsibilities, and taking into account the fundamental importance of the legislative objective and the fact that the means chosen impair the right guaranteed by s. 11(d) as little as is reasonably possible, the effects of the reverse onus on the presumption of innocence are proportional to the objective.

Per L'Heureux-Dubé and Cory JJ.: Sections 36(1)(a) and 37.3(2)(a) and (b) do not infringe either s. 7 or s. 11(d) of the Charter and would have been justified under s. 1 had there been a Charter infringement.

Section 37.3(2)(c) and (d) violate s. 7 of the Charter and cannot be justified under s. 1 of the Charter. Assuming that there is a rational connection between the requirement of corrective advertising and the legislative objective of seeking to prevent the harm resulting from misleading representations, there is no proportionality between means and ends. The impugned provisions do not constitute a minimal impairment of the rights of the accused. Further, the availability of imprisonment as a sanction far outweighs the importance of the regulatory objective in correcting false advertising after the fact.

Per Lamer C.J. and Sopinka J. (dissenting in the result): Section 37.3(2)(c) and (d) are not justified under s. 1. Section 37.3(2)(c) and (d) were enacted to prevent false/misleading advertisers from benefiting from advertising and to protect consumers from the detrimental effects of advertising. This is sufficiently important to warrant overriding constitutionally protected rights. The means chosen were rationally connected to this objective. The modified due diligence defence embodied in paras. (c) and (d), however, does not fall within the constitutionally acceptable range. These paragraphs may "catch" even those who have been duly diligent in preventing false advertising. Alternative means could achieve the objective of encouraging advertisers to undertake corrective advertising without convicting the innocent.

An absolute liability component to the offence of false advertising would perhaps be more effective in facilitating convictions than would the alternatives proposed. Parliament, however, could have retained the absolute liability component and, at the same time, infringed Charter rights to a much lesser extent, had it not combined this with the possibility of imprisonment.

The reverse onus provision is not justified under s. 1. The reverse onus provision was intended to facilitate the convictions of false/misleading advertisers. This is a "pressing and substantial objective". The means chosen are rationally connected to this objective. The provision, however, does not infringe constitutionally protected rights as little as is reasonably possible. Parliament could have employed alternative means which would have resulted in a lesser impairment.

Per McLachlin J.: The infringements caused by s. 37.3(2)(c) and (d) and the reverse onus provision cannot be justified under s. 1.

R. v. L. (D.O.) [1993] 4 S.C.R. 419: -- Fair trial -- Videotaped statement of young complainant in sexual assault case admitted into evidence pursuant to s. 715.1 of Criminal Code -- Whether s. 715.1 infringes s. 7 of Canadian Charter of Rights and Freedoms -- Whether s. 715.1 offends evidentiary rules against admission of hearsay evidence and prior consistent statements -- Whether accused's right to cross-examine complainant violated -- Fair trial -- Public hearing -- Presumption of innocence

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Constitutional law -- Charter of Rights -- Fundamental justice -- Fair trial -- Videotaped statement of young complainant in sexual assault case admitted into evidence pursuant to s. 715.1 of Criminal Code -- Whether s. 715.1 infringes s. 7 of Canadian Charter of Rights and Freedoms -- Whether s. 715.1 offends evidentiary rules against admission of hearsay evidence and prior consistent statements -- Whether accused's right to cross-examine complainant violated -- Whether judicial discretion in s. 715.1 consistent with principles of fundamental justice -- Whether age limit contained in s. 715.1 arbitrary -- Criminal Code, R.S.C., 1985, c. C-46, s. 715.1.
Constitutional law -- Charter of Rights -- Fair trial -- Public hearing 
-- Presumption of innocence -- Videotaped statement of young complainant in sexual assault case admitted into evidence pursuant to s. 715.1 of Criminal Code -- Whether s. 715.1 infringes s. 11(d) of Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C., 1985, c. C-46, s. 715.1.
Criminal law -- Videotaped evidence -- Accused charged with sexual assault -- Videotaped statement of young complainant made five months after alleged offence admitted into evidence pursuant to s. 715.1 of Criminal Code -- Whether videotape made within reasonable time -- Criminal Code, R.S.C., 1985, c. C-46, s. 715.1.
Criminal law -- Trial -- Reasonable doubt -- Whether trial judge applied proper test for weighing evidence.
Criminal law -- Trial -- Function of judge -- Apprehension of bias -- Examination of witnesses -- Whether trial judge's interventions during trial raised reasonable apprehension of bias.
The accused was charged with sexual assault alleged to have taken place between September 1985 and March 1988. Following a medical examination of the complainant, a 9-year-old girl, the police began their investigation in May 1988 and a videotaped interview of the complainant took place in August 1988. At the preliminary inquiry, the complainant testified before the court. At trial, the Crown sought to introduce the videotaped interview of the complainant pursuant to s. 715.1 of the Criminal Code. That section provides that in any proceeding relating to certain sexual offences "in which the complainant was under the age of eighteen years at the time the offence is alleged to have been committed, a videotape made within a reasonable time after the alleged offence, in which the complainant describes the acts complained of, is admissible in evidence if the complainant, while testifying, adopts the contents of the videotape". The accused sought a declaration that s. 715.1 was unconstitutional but the trial judge upheld the section. Following a voir dire, the videotaped interview was admitted into evidence and the accused was convicted. The Court of Appeal allowed the accused's appeal and declared s. 715.1 unconstitutional. The court held that s. 715.1 contravened ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms and could not be sustained under s. 1. A new trial was ordered.

Held: The appeal should be allowed. Section 715.1 of the Code is constitutional.

Per Lamer C.J. and La Forest, Sopinka, Cory, McLachlin and Iacobucci JJ.: Section 715.1 of the Code is a response to the dominance and power which adults, by virtue of their age, have over children. By allowing for the videotaping of evidence under certain express conditions, s. 715.1 not only makes participation in the criminal justice system less stressful and traumatic for child and adolescent complainants, but also aids in the preservation of evidence and the discovery of truth.

Section 715.1 does not infringe s. 7 or 11(d) of the Charter. Section 715.1 does not offend the rules of evidence against the admission of hearsay evidence and prior consistent statements. In addition, as there is no constitutionally protected requirement that cross-examination be contemporaneous with the giving of evidence, the accused's right to cross-examine has not been violated. The admission of the videotaped evidence does not make the trial unfair or not public, nor does it in any way affect an accused's right to be presumed innocent. Moreover, the incorporation of judicial discretion into s. 715.1, which permits a trial judge to edit or refuse to admit videotaped evidence where its prejudicial effect outweighs its probative value, ensures that s. 715.1 is consistent with fundamental principles of justice and the right to a fair trial protected by s. 7 or 11(d) of the Charter. The age limit of 18 contained in s. 715.1 is not arbitrary. This limit is consistent with laws which define the age of majority and with the special vulnerability of young victims of sexual abuse.

The trial judge did not make a reversible error when he concluded that, in the circumstances of the case, the videotape was made within a reasonable time. Nor did he err in stating or applying the test to be used in weighing the evidence. Finally, the trial judge's intervention during the trial did not raise a reasonable apprehension of bias.

Per L'Heureux-Dubé and Gonthier JJ.: The goal of the court process is truth-seeking and, to that end, the evidence of all those involved in judicial proceedings must be given in a way that is most favourable to eliciting the truth. It is well established that, in many instances, the court process is failing children, especially those who have been victims of sexual abuse, who are then subjected to further trauma as participants in the judicial process. If the criminal justice system is to effectively perform its role in deterring and punishing child sexual abuse, it is vital that the law provide a workable, decent and dignified means for the victim to tell her story to the court. Section 715.1 is a modest legislative initiative working toward this end. The constitutionality of s. 715.1 is to be examined from a contextual approach which recognizes the staggering numbers of sexual offences reported each year and the innate power imbalance between the abuser and the abused child, which is often tied to both the gender and the age of the victim and the perpetrator. By preserving an early account of the child's complaint and by providing a procedure for the introduction of the child's story into evidence at the trial, s. 715.1 facilitates the attainment of the truth. It also curbs the trauma that a child called to testify in a case of sexual abuse is forced to endure. Although s. 715.1 does not totally eliminate the need for a child to speak in front of the court, the end goal of making the criminal justice process more accommodating to children is accomplished. The limited scope of s. 715.1 is a legislative attempt to balance the objectives of that section with the right of an accused to a fair trial.

Section 7 of the Charter entitles an accused to a fair trial but it does not entitle him to the most favourable procedures that could possibly be imagined. Canadian society has a vested interest in the enforcement of criminal law in a manner that is both fair to the accused and sensitive to the needs of those who participate as witnesses. In particular, children may have to be treated differently by the criminal justice system in order that it may provide them with the protections to which they are rightly entitled and which they deserve. Further, the rules of evidence have not been constitutionalized into unalterable principles of fundamental justice. These rules are not cast in stone and will evolve with time. As well, they should not be interpreted in a restrictive manner which may essentially defeat their purpose of seeking truth and justice. The modern trend in this field has been to admit all relevant and probative evidence and allow the trier of fact to decide the weight to be given to that evidence in order to arrive at a result which will be just.

The accused's right to a fair trial under s. 7 of the Charter has not been infringed by the admission of the videotaped statement pursuant to s. 715.1. The provisions of s. 715.1 accommodate the traditional rules of evidence. First, even assuming that videotaped evidence is hearsay, s. 715.1 does not offend the rules against the admission of hearsay evidence. Under s. 715.1, the concern generally associated with hearsay that the prior statement may be unreliable does not present a real danger because a young complainant whose videotaped statement is admitted at trial through s. 715.1 must testify in court and must adopt the contents of the videotape. There is no reason to require circumstances of necessity or circumstantial indicators of reliability as prerequisites to the admission of evidence which does not carry the dangers inherent in the admission of hearsay evidence. The rules of necessity and reliability were designed as substitute requirements, in instances where an exception to the rules of evidence is mandated. They do not necessarily apply to legislative initiatives. In any event, the criteria of necessity and reliability can easily be met. Reliability arises from the presence of the child at trial, the adoption under oath of her videotaped statements, the opportunity to observe the child in the videotape and in court and the accused's ability to cross-examine the child. Necessity stems from the child's possible loss of memory by the time of trial or from the negative consequences that the child may suffer if obliged to testify at trial.

Second, the rationale for excluding prior consistent statements made by a witness is not applicable to s. 715.1. The videotaped evidence is not being admitted to bolster the credibility of the child witness or to provide superfluous information. This evidence is highly relevant and probative since it is the only evidence before the court with regard to the details of the child's sexual abuse. Section 715.1 simply provides a different means of giving evidence.

Third, the opportunity to cross-examine the complainant at trial, rather than at the time of the filming of the videotape, provides an adequate means of testing the complainant's evidence. Under s. 715.1, the manner of questioning, the reaction, the responses and the entire circumstances of the taking of the evidence are before the court through the medium of videotaping. By ensuring an opportunity for the accused to test the videotaped evidence, s. 715.1 provides full protection for the rights of an accused. Contemporaneous cross-examination is not protected by the Charter.

In addition to the power to expunge or edit statements where necessary, the trial judge has discretion under s. 715.1 to refuse to admit the videotape in evidence if its prejudicial effect outweighs its probative value. Properly used, this discretion to exclude admissible evidence ensures the validity of s. 715.1 and is consistent with fundamental principles of justice necessary to safeguard the right to a fair trial enshrined in the Charter.

The limit of 18 years of age in s. 715.1 is not arbitrary. Section 715.1 is a legislative attempt to partly shield the most vulnerable of witnesses, children and young women, from the severe effects that all witnesses, regardless of age, suffer in sexual abuse cases. The inclusion in s. 715.1 of all complainants up to the age of 18 is required by their continued need for protection and is in conformity with international and domestic instruments.

Section 715.1 does not infringe s. 11(d) of the Charter. Out-of-court statements admitted into evidence at trial do not deny an accused the guarantee of a public hearing. Further, the fact that the child's testimony is on videotape in no way colours the accused's guilt or innocence.

The videotaped testimony of the complainant was made within a reasonable time, pursuant to s. 715.1, and was properly admitted into evidence. What is or is not "reasonable" depends entirely on the circumstances of a case. Here, the videotape was made five months after the offence was reported. The trial judge, after reviewing all the circumstances of the case, concluded that the time period in videotaping the complainant's evidence was reasonable. The trial judge correctly directed himself in law and did not err in his assessment of the evidence.

The trial judge applied the proper test for weighing the evidence. Whether an account given by an accused might reasonably be true is not the proper test of whether the Crown's evidence should be rejected. It is simply one factor in assessing the overall impact of the evidence as a whole. The only question for the trier of fact at the end of the trial is whether or not, on the whole of the evidence, the Crown has proved its case beyond a reasonable doubt. If it has, the accused must be convicted. If there is a reasonable doubt, the accused must be acquitted.

Finally, in cases involving fragile witnesses such as children, the trial judge has a responsibility to ensure that the child understands the questions being asked and that the evidence given by the child is clear and unambiguous. To accomplish this end, the trial judge may be required to clarify and rephrase questions asked by counsel and to ask subsequent questions to the child to clarify the child's responses. The trial judge's conduct in this case did not prevent the mounting of a proper defence, nor did it demonstrate favouritism toward the complainant in such a way as to preclude a fair trial.

Per Major J.: Section 715.1 of the Code does not infringe ss. 7 and 11(d) of the Charter. The conclusions with respect to the non-constitutional issues were agreed with.

R. v. Morin [1992] 1 S.C.R. 771: Trial within a reasonable time -- Delay of 14[frac12] months between accused's arrest and trial -- Delay caused solely by limits on institutional resources -- Whether right to be tried within reasonable time infringed
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Constitutional law -- Charter of Rights -- Trial within a reasonable time -- Delay of 14[frac12] months between accused's arrest and trial -- Delay caused solely by limits on institutional resources -- Whether right to be tried within reasonable time infringed -- Canadian Charter of Rights and Freedoms, s. 11(b).
On January 9, 1988 the accused was charged with impaired driving and with operating a motor vehicle while having a blood alcohol level which exceeded the legal limit. She was released from custody that same day on a promise to appear. When she appeared in Provincial Court on February 23, her counsel explicitly requested "the earliest possible trial date". The trial was set for March 28, 1989. In response to a query from counsel as to whether this was "the earliest date", the presiding justice answered a simple "yes". On her scheduled trial date the accused brought a motion to stay the proceedings pursuant to s. 24(1) of the Canadian Charter of Rights and Freedoms, arguing that the 14[frac12]-month delay in bringing her to trial infringed her right to be tried within a reasonable time under s. 11(b) of the Charter. The motion was dismissed and the accused was convicted on the "over 80" charge. A stay was entered with respect to the impaired driving charge for unrelated reasons. On appeal, the summary conviction appeal court also stayed the "over 80" charge on the basis that the accused had not been tried within a reasonable time. The Court of Appeal allowed the Crown's appeal and restored the conviction.

Held (Lamer C.J. dissenting): The appeal should be dismissed.

Per La Forest, Sopinka, Stevenson and Iacobucci JJ.: The primary purpose of s. 11(b) is the protection of the individual rights of accused persons: (1) the right to security of the person, (2) the right to liberty, and (3) the right to a fair trial. The right to security of the person is protected by seeking to minimize the anxiety, concern and stigma of exposure to criminal proceedings. The right to liberty is protected by seeking to minimize exposure to the restrictions on liberty which result from pre-trial incarceration and restrictive bail conditions. The right to a fair trial is protected by attempting to ensure that proceedings take place while evidence is available and fresh.

A secondary interest of society as a whole has also been recognized by this Court. This interest is most obvious when it parallels that of the accused: society as a whole has an interest in seeing that citizens who are accused of crimes are treated humanely and fairly. There is, as well, a societal interest that is by its very nature adverse to the interests of the accused: there is a collective interest in ensuring that those who transgress the law are brought to trial and dealt with according to the law.

The general approach to a determination of whether the s. 11(b) right has been denied is not by the application of a mathematical or administrative formula but rather by a judicial determination balancing the interests which the section is designed to protect against factors which inevitably lead to delay. The factors to be considered are: (1) the length of the delay; (2) waiver of time periods; (3) the reasons for the delay, including (a) inherent time requirements of the case, (b) actions of the accused, (c) actions of the Crown, (d) limits on institutional resources and (e) other reasons for delay; and (4) prejudice to the accused. Leaving aside the question of delay on appeal, the period to be scrutinized is the time elapsed from the date of the charge to the end of the trial.

An inquiry into unreasonable delay is triggered by an application under s. 24(1) of the Charter. While the applicant has the legal burden of establishing a Charter violation, an evidentiary burden of putting forth evidence or argument on particular factors will shift depending on the circumstances of each case. A case will only be decided by reference to the burden of proof if the court cannot come to a determinate conclusion on the facts presented to it. An inquiry into unreasonable delay should only be undertaken if the period is of sufficient length to raise an issue as to its reasonableness. A shorter period of delay will raise the issue if the applicant shows prejudice, as for example if the accused was in custody. If by agreement or conduct the accused has waived any part of this time period, the length of the period of delay will be reduced accordingly.

All offences have certain inherent time requirements which inevitably lead to delay. As well as the complexity of a case, all cases are subject to certain intake requirements and some cases must pass through a preliminary inquiry before reaching trial. The court will also need to consider whether the actions of either the accused or the Crown have led to delay. These latter two factors do not assign "blame" but simply provide a convenient mechanism by which the conduct of the parties may be examined.

In considering the explanation for delay, account must be taken of the limits of institutional resources. Institutional delay runs from the time the parties are ready for trial and continues until the system can accommodate the proceedings. The weight to be given to this factor must be assessed in light of the fact that the government has a constitutional obligation to commit sufficient resources to prevent unreasonable delay. There is a point in time after which the Court will no longer tolerate delay which results from resource limitations. An administrative guideline may be used to assess the acceptable period of time to be allotted to this factor. This guideline is neither a limitation period nor a fixed ceiling on delay. It must not be applied in mechanical fashion but must yield to other factors when required.

It is appropriate for this Court to suggest a guideline of between 8 and 10 months for institutional delay in Provincial Courts. A guideline with respect to institutional delay after committal for trial in the range of 6 to 8 months was suggested in R. v. Askov, [1990] 2 S.C.R. 1199, and is still apposite. The application of the guideline will be influenced by the presence or absence of prejudice. The greater the prejudice, the shorter the acceptable period of institutional delay. These guidelines are intended for the guidance of trial courts generally, and will no doubt require adjustment by trial courts to take into account local conditions. They will also need to be adjusted from time to time to reflect changing circumstances. The court of appeal in each province will play a supervisory role in seeking to achieve uniformity subject to the necessity of taking into account the special conditions of different regions in the province. The application of these guidelines is subject to review by this Court to ensure that the right to trial within a reasonable time is being respected.

Prejudice may be inferred from the length of the delay. The longer the delay, the more likely that such an inference will be drawn. In circumstances in which prejudice is not inferred and is not proved, the basis for the enforcement of the right is seriously undermined. The purpose of the right is to expedite trials and minimize prejudice and not to avoid trials on the merits. Action or non-action by the accused which is inconsistent with a desire for a timely trial is something that must be considered.

In this case the delay of 14[frac12] months is sufficient to raise the issue of reasonableness. Since the parties appeared to be prepared for trial from some time in March 1988 and the trial was not held until March 1989, an institutional delay of about 12 months was involved. In the jurisdiction in which this case arose, a period in the order of 10 months would not be unreasonable for systemic delay given the rapidly changing local conditions. The accused led no evidence of prejudice and little or no prejudice is inferred from the delay as the accused appeared to be content with the pace of litigation. In view of the strain on institutional resources and the absence of any significant prejudice to the accused, the delay in this case was not unreasonable. This conclusion is reached without the necessity of relying on the burden of proof.

Per McLachlin J.: The task of a judge in deciding whether proceedings against the accused should be stayed is to balance the societal interest in seeing that persons charged with offences are brought to trial against the accused's interest in prompt adjudication. The first step is to determine whether a prima facie case for unreasonable delay has been made out. Here such matters as length of delay, waiver and the reasons for the delay fall to be considered. If the prima facie case is made out, the court must proceed to a closer consideration of the accused's right to a trial within a reasonable time, and the question of whether it outweighs the conflicting societal interest. While the interest of society in bringing those charged with criminal offences to trial is of constant importance, the interest of the accused varies with the circumstances, and is usually measured by the fourth factor -- prejudice to the accused's interests in security and a fair trial. In this case the accused was able to establish a prima facie case, but failed to show that protection of her interest in a prompt trial or the ancillary public interest in prompt justice outweighed the public interest in bringing her to trial.

Per Gonthier J.: The reasons of Sopinka J. were concurred in. As underlined by McLachlin J., the decision as to whether a stay should be granted must rest on a balancing of the prejudice suffered by the accused and the societal interest in bringing the accused to trial. In this case the prejudice to the accused which can be inferred was minimal and is outweighed by the societal interest in bringing her to trial.

Per Lamer C.J. (dissenting): The principles and guidelines set out by Sopinka J. were agreed with, except as regards proof of prejudice. The onus is on the Crown to demonstrate that the delay caused no prejudice to the accused. The onus is on the applicant to establish prejudice only when the applicant is seeking a remedy additional to a stay. In this case, while the Crown has shown that the accused's liberty and fair trial interests have not been affected, it has not even attempted to show that her security interests have not been prejudiced. This kind of prejudice has been suffered beyond the length of time that can be legitimately supported on the basis of limited institutional resources.
R. v. Brydges [1990] 1 S.C.R. 190: Right to counsel -- Affordability of counsel -- Legal Aid and duty counsel -- Accused informed of his right to counsel -- Accused requesting information about Legal Aid and expressing concerns about being unable to afford a lawyer -- Accused not informed at that time of the availability of Legal Aid and duty counsel -- Whether accused's right to counsel infringed -- Whether police had the duty to inform the accused of the availability of Legal Aid and duty counsel -- Whether accused waived his right to counsel-- Admissibility of evidence -- Bringing administration of justice into disrepute

Present: Lamer, Wilson, La Forest, L'Heureux-Dubé, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA

Constitutional law -- Charter of Rights -- Right to counsel -- Affordability of counsel -- Legal Aid and duty counsel -- Accused informed of his right to counsel -- Accused requesting information about Legal Aid and expressing concerns about being unable to afford a lawyer -- Accused not informed at that time of the availability of Legal Aid and duty counsel -- Whether accused's right to counsel infringed -- Whether police had the duty to inform the accused of the availability of Legal Aid and duty counsel -- Whether accused waived his right to counsel -- Canadian Charter of Rights and Freedoms, s. 10(b).

Constitutional law -- Charter of Rights -- Right to counsel -- Whether an accused has the right in all cases to be informed of the availability of Legal Aid and of duty counsel -- Canadian Charter of Rights and Freedoms, s. 10(b).

Constitutional law -- Charter of Rights -- Admissibility of evidence -- Bringing administration of justice into disrepute -- Accused's right to counsel infringed -- Statements obtained in violation of the Charter -- Whether accused's statements should be excluded -- Canadian Charter of Rights and Freedoms, s. 24(2).

The accused, a resident of Alberta, was arrested in Manitoba in connection with a murder which took place in Edmonton. He was charged with second degree murder and informed without delay of his right to retain and instruct counsel. Upon arrival at the police station, the accused was placed in an interview room and, at the beginning of the interrogation, given a second opportunity to call a lawyer. The accused asked the investigating officer if they had Legal Aid in Manitoba because he could not afford a private lawyer. The officer, who was from Edmonton, answered that he imagined that they had such a system in Manitoba. The officer then asked the accused if he felt there was a reason for him to wanting to talk to a lawyer. The accused answered "Not right now, no". During the interrogation which followed, the accused made a number of statements. He later interrupted the questioning and requested a Legal Aid lawyer. The Legal Aid lawyer contacted by the police advised the accused not to say anything more and the interrogation ended. At trial, the judge found that, at the beginning of the interrogation, the accused essentially requested the assistance of counsel but that he was unsure if he could afford one. Because the police did not assist the accused in exercising his right to counsel by determining the availability of Legal Aid at that time, the trial judge held that the accused's rights under s. 10(b) of the Canadian Charter of Rights and Freedoms were violated, and the accused's statements were excluded pursuant s. 24(2) of the Charter. As a result, the accused was acquitted. A majority of the Court of Appeal set aside the acquittal and ordered a new trial.

Held: The appeal should be allowed.

The Court of Appeal erred in reversing the trial judge's finding that the accused was essentially requesting the assistance of counsel but felt that his inability to afford a lawyer was an impediment to the exercise of his right to retain one. This finding was supported by the evidence and should not have been disturbed.

Where an accused expresses a concern that the right to counsel depends upon the ability to afford a lawyer, it is incumbent on the police to inform him of the existence and availability of Legal Aid and duty counsel. This additional duty imposed on the police in these circumstances is consistent with the purpose underlying s. 10(b) of the Charter. A detainee is advised of the right to retain and instruct counsel without delay because it is upon arrest or detention that a detainee is faced with an immediate need for legal advice, especially in respect of how to exercise the right to remain silent. Here, the accused's s. 10(b) rights were violated. The failure of the police to inform the accused of the existence of Legal Aid or duty counsel at the time that he first indicated a concern about his ability to pay a lawyer, was a restriction on the accused's right to counsel in so far as the accused was left with an erroneous impression of the nature and extent of his s. 10(b) rights. While the investigating officer was from Alberta, and understandably was not aware of the specific provisions that Manitoba had set up in respect of duty counsel or Legal Aid, the information was readily at hand at the police detachment from the officers who were from Manitoba, and who were acquainted with the province's Legal Aid scheme.

The accused did not waive his right to retain and instruct counsel when he responded "Not right now, no" to the query about whether there was a reason for him to want to talk to a lawyer. The comment took place immediately after the accused requested information about Legal Aid and expressed his concern about being unable to afford a lawyer. The accused was left with the mistaken impression that his inability to afford a lawyer prevented him from exercising his right to counsel. In this context, the accused did not understand the full meaning of his right to counsel and was not in a position to carefully consider the consequences of waiving his s. 10(b) rights.

The evidence obtained as a result of the s. 10(b) violation was properly excluded by the trial judge. Under s. 24(2) of the Charter, there is no need for an accused to demonstrate a causal link between the Charter infringement and the evidence obtained thereby. A requirement of strict causation is inappropriate under that section. Section 24(2) is implicated as long as a Charter violation occurred in the course of obtaining the evidence. Here, the statements were obtained in the course of the violation of s. 10(b) of the Charter and the admission of this evidence would bring the administration of justice into disrepute. First, the fairness of the trial would be adversely affected since the admission of the statements would infringe on the accused's right against self-incrimination. Second, the Charter violation was a serious one. Although the conduct of the officer was not flagrant or blatant, it was a serious error not to inform the accused of the existence of Legal Aid or duty counsel especially when he explicitly raised the issue, and in light of the fact that such information was readily at hand. Third, in balancing the admission of the evidence against the exclusion of the evidence, the Crown conceded that the statements represented, at most, evidence of consciousness of guilt and admissions of recent possession of property stolen from the home of the victim. Finally, the mere fact that an accused is charged with a serious offence provides no justification for admitting the evidence where there has been a serious Charter violation and the admission of the evidence would affect the fundamental fairness of the trial.

Per Lamer, Wilson, Gonthier and Cory JJ.: As part of the information component of the constitutional guarantee under s. 10(b) of the Charter, a detainee should be informed in all cases of the existence and availability of the applicable systems of duty counsel and Legal Aid plans in the jurisdiction. It is consistent with the purpose underlying s. 10(b) of the Charter to impose such a duty on the police in all cases of detention. This additional duty imposed on the police, however, may have an effect on the consideration of what constitutes "reasonable diligence" of a detainee in pursuing the right to counsel. There would be a transition period of thirty days from the date of this judgment to enable the police to properly discharge their new burden and to prepare new cautions.

R. v. Askov [1990] 2 S.C.R. 1199: -- Trial within a reasonable time -- Delay of almost two years in bringing case to trial following committal -- Delay resulting chiefly from institutional problems -- Whether right to be tried within reasonable time infringed 

Present: Dickson C.J. and Lamer C.J. and Wilson, La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Trial within a reasonable time -- Delay of almost two years in bringing case to trial following committal -- Delay resulting chiefly from institutional problems -- Whether right to be tried within reasonable time infringed -- Canadian Charter of Rights and Freedoms, s. 11(b).

Appellants were charged with conspiracy to commit extortion in November 1983. A, H and M were also charged with several related offences and detained in custody for almost six months before being released on recognizances. G was released on a recognizance shortly after his arrest. All counsel agreed on a date early in July 1984 for the preliminary hearing, but it could not be completed until September. A trial was then set for the first available date, in October 1985. The case could not be heard during that session, and was put over for trial to September 1986, almost two years after the preliminary hearing. When the trial finally began, appellants moved to stay the proceedings on the ground that the trial had been unreasonably delayed. The trial judge found that the major part of the delay following appellants' committal stemmed from institutional problems and granted the stay. The Court of Appeal found: (1) no misconduct on the part of the Crown; (2) no indication of any objection by the appellants to any of the adjournments; and (3) no evidence of any actual prejudice to the appellants. It accordingly set aside the stay and directed that the trial proceed.

Held: The appeal should be allowed and a stay of proceedings directed.

Per Dickson C.J. and La Forest, L'Heureux-Dubé, Gonthier and Cory JJ.: Under s. 11(b) of the Charter, any person charged with an offence has the right to be tried within a reasonable time and this right, like other specific s. 11 guarantees, is primarily concerned with an aspect of fundamental justice guaranteed by s. 7. The primary aim of s. 11(b) is to protect the individual's rights and to protect fundamental justice for the accused. A community or societal interest, however, is implicit in the section in that it ensures, first, that law breakers are brought to trial and dealt with according to the law and, second, that those on trial are treated fairly and justly. A quick resolution of the charges also has important practical benefits, since memories fade with time, and witnesses may move, become ill or die. Victims, too, have a special interest in having criminal trials take place within a reasonable time, and all members of the community are entitled to see that the justice system works fairly, efficiently and with reasonable dispatch. The failure of the justice system to do so inevitably leads to community frustration with the judicial system and eventually to a feeling of contempt for court procedures.

The court should consider a number of factors in determining whether the delay in bringing the accused to trial has been unreasonable: (1) the length of the delay; (2) the explanation for the delay; (3) waiver; and (4) prejudice to the accused. The longer the delay, the more difficult it should be for a court to excuse it, and very lengthy delays may be such that they cannot be justified for any reason. Delays attributable to the Crown will weigh in favour of the accused. Complex cases, however, will justify delays longer than those acceptable in simple cases. Systemic or institutional delays will also weigh against the Crown. When considering delays occasioned by inadequate institutional resources, the question of how long a delay is too long may be resolved by comparing the questioned jurisdiction to others in the country. The comparison of similar and thus comparable districts must always be made with the better districts, not the worst. The comparison need not be too precise or exact; rather, it should look to the appropriate ranges of delay in determining what is a reasonable limit. In all cases it will be incumbent upon the Crown to show that the institutional delay in question is justifiable. Certain actions of the accused, on the other hand, will justify delays. A waiver by the accused of his rights will justify delay, but the waiver must be informed, unequivocal and freely given to be valid.

Here, the delay of almost two years following the preliminary hearing was clearly excessive and unreasonable. The Crown did not show that the delay did not prejudice the appellants, and nothing in the case was so complex or inherently difficult as to justify a lengthy delay. This trial was to be heard in a judicial district notorious for the time required to obtain a trial date and figures from comparable districts demonstrate that the situation there is unreasonable and intolerable.

Per McLachlin J.: Cory J.'s reasons were agreed with and comments were made on the process of determining whether a trial has been unreasonably delayed. Section 11(b) is designed to serve the interests of society generally, as well as those of the accused and the prosecution. Two elements must be assessed under s. 11(b): the length of the delay, and its reasonableness. If the delay is prima facie excessive, it is necessary to go on to consider whether it is nonetheless reasonable. Reasonableness may depend on a variety of factors, including the prejudice caused by the delay. Absent waiver, a certain prejudice in a long-delayed trial may be inferred if not rebutted by the Crown. Here, the delay was prima facie excessive and unreasonable and entitled the accused to the benefit of s. 11(b).

Per Sopinka J.: Cory J.'s reasons were agreed with, subject to Lamer C.J.'s comments on the purported societal interest in s. 11(b).

Per Wilson J.: Cory J.'s reasons were agreed with except on two issues. Section 11(b) of the Charter protects only the accused's interest in a speedy trial, not the societal interest. Nor does the section protect an accused from prejudice arising from the simple fact of being charged, but only from prejudice arising from the Crown's failure to try him or her within a reasonable time. The former is accepted as a necessary incident of our justice system. The latter is not.

Per Lamer C.J.: Cory J.'s reasons were mostly agreed with, subject to two qualifications. While society may have an interest in the functioning of the criminal justice system, this interest is not what s. 11(b) is designed to protect. Further, because of the very nature of our criminal justice system, there exists an irrebuttable presumption of prejudice to the accused from the moment the charge is laid. The accused need not demonstrate any further manifestations of prejudice beyond the kind presumed in order to establish an infringement of s. 11(b).

R v Scott [1990] 3 S.C.R. 979: Stay and recommencement of proceedings -- Stay sought by Crown to avoid unfavourable ruling -- Proceedings subsequently reinstituted -- Whether Crown's action violates s. 7 of the Canadian Charter -- Stay sought by Crown to avoid disclosing identity of police informer -- Whether accused denied right to make full answer and defence


Present: Dickson C.J and Lamer C.J. and Wilson, La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law -- Abuse of process -- Stay and recommencement of proceedings -- Stay sought by Crown to avoid unfavourable ruling -- Proceedings subsequently reinstituted -- Whether stay and recommencement of proceedings constituted abuse of process -- Whether Crown's action violates s. 7 or s. 11(d) of the Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C. 1970, c. C-34, s. 508.

Constitutional law -- Charter of Rights -- Fundamental justice -- Stay and recommencement of proceedings -- Stay sought by Crown to avoid unfavourable ruling -- Proceedings subsequently reinstituted -- Whether Crown's action violates s. 7 of the Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C 1970, c. C-34, s. 508.

Constitutional law -- Charter of Rights -- Fair trial -- Stay and recommencement of proceedings -- Stay sought by Crown to avoid disclosing identity of police informer -- Proceedings subsequently reinstituted -- Whether accused denied right to make full answer and defence -- Whether Crown's action violates s. 11(d) of the Canadian Charter of Rights and Freedoms -- Criminal Code, R.S.C. 1970, c. C-34, s. 508.

Criminal law -- Procedure -- Witness appearing in courtroom after Crown's final submissions -- Whether trial judge erred in refusing to hear evidence of witness where accused claiming to have been entrapped.

Criminal law -- Defence -- Entrapment -- Manner in which entrapment claim should be dealt with by the courts.

Criminal law -- Procedure -- Witness failing to appear in court although served with subpoena -- Whether trial judge erred in failing to issue material witness warrant.

Evidence -- Privilege respecting police informers -- Defence counsel seeking to question police officer as to identity of informer -- Refusal by trial judge to permit disclosure of informer's identity -- Whether accused denied right to make full answer and defence.

Defence counsel in the course of cross-examination posed a question which would have led to disclosure of the identity of a police informer. Crown counsel objected to the question as being irrelevant and exercised her discretion to stay the proceedings under s. 508(1) of the Criminal Code. The proceedings were then re-instituted under s. 508(2). The defence was unsuccessful in its application to stay the proceedings for abuse of process at this stage and at the commencement of the new trial. During the course of the new trial, defence counsel again tried to put a line of questions which would ultimately identify the informer, arguing that it was relevant to the issue of entrapment. The trial judge held the disclosure of the informer's identity unnecessary because there had been no evidence of entrapment to this point. After the Crown had completed its case, defence counsel advised that he would not be calling evidence and then, at the suggestion of the trial judge, sought and was granted an adjournment in order to have a witness located and served with a subpoena. The witness failed to appear at the resumption of the trial and the appellant's request that a material witness warrant be issued pursuant to s. 626 of the Code was denied. Following this ruling, and after counsel for the Crown and a co-accused had completed their submissions, the witness appeared in the courtroom. The trial judge refused the appellant's request to re-open the case to allow the witness to testify because his evidence would still be immaterial absent other evidence of entrapment. The appellant was convicted on four counts of trafficking in a narcotic and one count of possession for the purpose of trafficking. His appeal to the Court of Appeal for Ontario was dismissed.

The issues raised in this appeal are: (1) whether the stay sought at the first trial followed by the commencement of fresh proceedings by the Crown constituted an abuse of process; and (2) whether the appellant was precluded from making full answer and defence to the charges.

Held (Lamer C.J. and La Forest, Sopinka and McLachlin JJ. dissenting): The appeal should be dismissed.

Per Dickson C.J. and Wilson, L'Heureux-Dubé, Gonthier and Cory JJ.: The Crown acted properly in staying the proceedings to protect the identity of the informer and in moving at the first reasonable opportunity to renew the proceedings. It could not be said that the appellant was prejudiced in any way by delay in his trial as he was at all times in custody on another matter. Neither the stay nor the re-institution of the proceedings constituted an abuse of process or an infringement of any Charter rights.

The trial judge made no error in refusing to permit cross-examination that would have revealed the identity of the police informer. None of the exceptions to the rule against disclosure applies to the case at bar. The alleged informer could not have been a material witness to any of the incidents comprising the counts of the indictment. There was no evidence upon which an argument could be made that the informer acted as an agent provocateur. Nor was any attack made on the validity of the search warrant that might have required a disclosure of the informer's identity.

In refusing to issue the material witness warrant requested by defence counsel, the trial judge exercised her discretion in accordance with the appropriate principles of law and made no error in this ruling that could justify overturning her discretion. She was not satisfied that the prerequisite conditions to the issuance of the warrant had been fulfilled or that the evidence of the witness would be material.

It was not unreasonable for the trial judge to exercise her discretion and refuse to permit the witness to be called when he appeared in the courtroom following the final submissions of counsel for the Crown and for the co-accused. No explanation was offered as to the way in which the evidence of the witness would be relevant. The trial judge had an obligation to ensure that the trial proceeded in a reasonably expeditious and orderly manner. She had to take into account, not simply the effect of delay and inconvenience, but the possibility of prejudice to the co-accused. Furthermore, the evidence adduced made it apparent that the appellant could not have met the burden of showing on the balance of probabilities that entrapment occurred.

Per Lamer C.J. and La Forest and McLachlin JJ. (dissenting): The conduct of the Crown in staying the proceedings to avoid an adverse judicial ruling and then recommencing them constituted an abuse of process. The use of the power to stay, combined with re-institution of proceedings as a means of avoiding an unfavourable ruling, gives the Crown an advantage not available to the accused. The normal and proper operation of the judicial system contemplates that judicial errors be corrected through the appeal process. The fact that the Crown acted in good faith is insufficient to justify an abuse of process.

The public has an interest in prosecuting crimes as well as in protecting the identity of informers. Both interests could have been met had the Crown adopted the alternative of calling no further evidence and appealing the resulting acquittal. In the circumstances, it cannot be said that the public interest justified or offset the affront to justice and fairness involved in the course the Crown chose to follow. As the case for abuse of process had been established, it was unnecessary to consider whether a breach of s. 11(b) of the Charter had occurred.

The trial judge erred in refusing to hear the witness on the issue of entrapment. The issue of entrapment is to be determined separately from the issue of guilt or innocence and the only question is whether the entrapment constitutes an abuse of process requiring that the proceedings be stayed or set aside. Implicit in the notion of entrapment is the concession of having committed at least the actus reus of the offence and fairness suggests that the accused should not be obliged to call evidence on this question until after the principal issue of guilt or innocence has been determined. It was far from clear that the witness's evidence would have been irrelevant and the appellant was entitled to call evidence relevant to entrapment after the verdict on his guilt.

The Crown's abuse of process could not be rectified by a new trial and a stay of proceedings should be entered.

Per Sopinka J. (dissenting): The reasons of Cory J. concerning s. 508 of the Criminal Code and the cross-examination of the police officer were agreed with. The trial judge properly exercised her discretion in refusing to issue a material witness warrant. The conclusion of McLachlin J. with respect to the propriety of the trial judge's refusal to reopen the case was agreed with. Although the trial judge erred in refusing to reopen the case, there was no need for a new trial. The substantive verdict of guilty did not need to be disturbed since the evidence relevant to entrapment is not relevant to culpability. In order to rectify the error and restore the appellant's opportunity to make full answer and defence, it was only necessary to vacate the formal conviction and remit the matter to the trial judge for an evidentiary hearing on the issue of entrapment.

Guimond v. Quebec (Attorney General) [1996] 3 S.C.R. 347: Class action -- Authorization -- Colour of right -- Respondent sentenced to imprisonment after failing to pay fines -- Respondent seeking authorization to proceed by class action to claim damages from government for breach of his constitutional rights and those of others in similar situation -- Respondent alleging that statutory sentencing provisions infringing both Canadian and Quebec charters of rights

Present: Lamer C.J. and La Forest, L'Heureux-Dubé, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Civil procedure -- Class action -- Authorization -- Colour of right -- Respondent sentenced to imprisonment after failing to pay fines -- Respondent seeking authorization to proceed by class action to claim damages from government for breach of his constitutional rights and those of others in similar situation -- Respondent alleging that statutory sentencing provisions infringing both Canadian and Quebec charters of rights -- Whether authorization should be granted -- Whether respondent failed to establish serious colour of right -- Code of Civil Procedure, R.S.Q., c. C-25, art. 1003(b).
The respondent was sentenced to imprisonment upon default of payment of fines for infractions to the Quebec Highway Safety Code. He spent 49 days in prison and, while on conditional release, he sought judicial authorization under art. 1003 of the Code of Civil Procedure to initiate a class action to claim damages for the alleged constitutional invalidity of his detention (and the detention of other members of the class), on the basis that the sentencing provisions of the Code of Penal Procedure and its precursor, the Summary Convictions Act, infringed the Canadian Charter of Rights and Freedoms and the Quebec Charter of Human Rights and Freedoms. The respondent's actions sought both a declaration of constitutional invalidity under s. 52 of the Constitution Act, 1982 and compensatory and moral damages under art. 1053 of the Civil Code of Lower Canada and s. 24(1) of the Canadian Charter. The Superior Court judge rejected the respondent's application for authorization, one of the grounds being that the facts alleged did not seem to justify, prima facie, the conclusions sought. The majority of the Court of Appeal reversed the judgment.

Held: The appeal should be allowed.

One of the conditions set out in art. 1003 of the Code of Civil Procedure to justify the bringing of a class action is, in para. (b), that "the facts alleged seem to justify the conclusions sought". Under art. 1003(b), the judge is not called upon to determine the merits of the case but instead must exercise the discretion afforded to the Superior Court to decide whether the application has a "serious colour of right" for determination by the court. This condition will be met simply by showing a prima facie right. In this case, the crux of the respondent's application is the claim for damages. The allegation of constitutional invalidity is merely a necessary prerequisite to this principal issue. An action for damages under the general law of civil damages will not generally lie against the government for damages arising from the enactment or enforcement of laws subsequently determined to be unconstitutional. As well, as a general rule, an action for damages under s. 24(1) of the Canadian Charter cannot be coupled with a declaratory action for invalidity under s. 52 of the Constitution Act, 1982. The respondent based his claim for damages under s. 24(1) on a bare allegation of unconstitutionality. The facts in this case did not warrant a departure from the general rule. The Superior Court judge's conclusion that the case failed to meet the threshold under art. 1003(b) of a "serious colour of right" was, therefore, a reasonable exercise of the discretion afforded to him under that article and accordingly ought not to have been interfered with.

Mackay v. Manitoba [1989] 2 S.C.R. 357: Charter litigation -- Factual basis -- Declaration sought without factual basis on which to decide issue -- Whether or not Charter issues should be decided in absence of factual basis. -- Act providing for payment of portion of election expenses if candidates and parties received fixed proportion of votes -- Whether or not Act infringing freedom of expression


Present: Dickson C.J. and Lamer, Wilson, La Forest, L'Heureux-Dubé, Sopinka and Cory JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Constitutional law -- Charter of Rights -- Charter litigation -- Factual basis -- Declaration sought without factual basis on which to decide issue -- Whether or not Charter issues should be decided in absence of factual basis.

Constitutional law -- Charter of Rights -- Freedom of expression -- Act providing for payment of portion of election expenses if candidates and parties received fixed proportion of votes -- Whether or not Act infringing freedom of expression -- The Elections Finances Act, S.M. 1982-83-84, c. 45 -- Canadian Charter of Rights and Freedoms, ss. 1, 2(b).

The appellants alleged that the Charter right to freedom of expression was infringed by those sections of The Elections Finances Act which provided for the province's paying a portion of the campaign expenses of candidates and parties receiving a fixed proportion of the votes in the provincial election. No evidence was submitted to support the claim. Respondent did not question the status of the appellants to bring the action and preferred to have the case decided on its merits, rather than have it defeated on the technical basis that it had no factual basis. Appellants conceded that the legislation did not discriminate against them and as a result s. 15 of the Charter did not need to be considered. The trial judge held that the legislation in question did not infringe the guarantee of freedom of expression set out in s. 2(b) of the Canadian Charter of Rights and Freedoms. The majority of the Court of Appeal upheld this decision.

Held: The appeal should be dismissed.

The presentation of facts is essential to a proper consideration of Charter issues and not a mere technicality to be dispensed with by the consent of the parties. Here, the absence of a factual base was not just a technicality to be overlooked but a fatal flaw. The effects of the legislation, and not its purpose, were alleged to have infringed the Charter. If the deleterious effects were not established there could be no Charter violation and no case, accordingly, could be made out. In appropriate circumstances, taking judicial notice of broad social facts could overcome the fact that no evidence was put before the Court.

The Act did not prohibit a taxpayer or anyone else from holding or expressing any position or their belief in any position. Rather, it fostered and encouraged the dissemination and expression of a wide range of views and positions.

Danson v. Ontario (Attorney General) [1990] 2 S.C.R. 1086: Charter litigation -- Factual basis -- Proceedings brought by way of application to enforce Charter rights -- Application not supported by facts -- Whether or not Charter action can be brought absent a factual basis --Jurisdiction -- Mootness -- Courts below considering issue in absence of factual situation -- Fresh evidence adduced in Supreme Court of Canada -- Whether the legal issue considered by the courts below rendered moot by the appellant's introduction of fresh evidence 

Present: Lamer C.J. and Wilson, Sopinka, Cory and McLachlin JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law -- Charter of Rights -- Charter litigation -- Factual basis -- Proceedings brought by way of application to enforce Charter rights -- Application not supported by facts -- Whether or not Charter action can be brought absent a factual basis -- Canadian Charter of Rights and Freedoms, ss. 7, 15 -- Constitution Act, 1867, s. 92(14) -- Constitution Act, 1982, s. 52 -- Rules of Civil Procedure, Rules 14.05(3)(h), 15.02(1), (3), 37.03(6), 57.07.

Courts -- Jurisdiction -- Mootness -- Courts below considering issue in absence of factual situation -- Fresh evidence adduced in Supreme Court of Canada -- Whether the legal issue considered by the courts below rendered moot by the appellant's introduction of fresh evidence here.

Civil procedure -- Commencement of proceedings -- Application challenging constitutionality of Rules permitting assessment of costs against solicitors -- Application made absent factual basis -- Whether or not application can be brought absent factual basis -- Rules of Civil Procedure, Rules 14.05(3)(h), 15.02(1), (3), 37.03(6), 57.07.

Rule 57.07 of Ontario's new Rules of Civil Procedure provided for the assessment of costs against solicitors personally in certain circumstances. Other rules to the same effect included Rules 37.03(6), 15.02(1) and (3). Appellant, an Ontario lawyer, sought to have these Rules declared to be of no force and effect as being beyond provincial competence. It was alleged that the Rules attacked the independence of the bar, exceeded the scope of s. 92(14) of the Constitution Act, 1867 and violated ss. 7 and 15 of the Canadian Charter of Rights and Freedoms. Appellant brought an application in the Supreme Court of Ontario pursuant to Rule 14.05(3)(h), which allows a proceeding to be brought by application where it is unlikely that there would be any material facts in dispute. The application contained no supporting affidavit, and no facts were alleged. The Attorney General of Ontario brought a motion to quash the application. The motions judge dismissed the motion. He held that it properly fell within Rule 14.05(3)(h) and that, apart from Rule 14.05(3)(h), the court had inherent jurisdiction to determine the constitutionality of the impugned rules by application. An appeal was dismissed by the Divisional Court but was allowed by the Ontario Court of Appeal.

Appellant filed a notice of application for leave to appeal to this Court before its "new Rules" providing for documentary applications had come into effect. The application made no mention of an application to adduce fresh evidence. The respondent submitted a factum and did not attend the oral hearing. After respondent's factum on the application for leave had been filed, the appellant filed a notice of motion to adduce fresh evidence in the appeal. This fresh evidence included the appellant's opinions concerning the role of counsel, the dynamics of courtroom advocacy, and the manner in which the impugned rules undermine the independence of the bar. Also included was evidence of specific instances in which particular counsel were threatened with the invocation of the impugned rules. The Court did not have the benefit of oral or written argument in opposition to the application to adduce fresh evidence. The application for leave to appeal and the application to adduce fresh evidence were granted on the date of the oral hearing.

At issue here were: (1) whether the legal issue considered by the courts below (i.e., can this application be heard without reference to any factual situation and without any affidavit evidence) had been rendered moot by the appellant's introduction of fresh evidence in this Court; and (2) whether the appellant could bring an application pursuant to s. 52 of the Constitution Act, 1982 and/or to Rule 14.05(3)(h) of the Ontario Rules of Civil Procedure to seek a declaration that Rules 57.07, 37.03(6) and 15.02(1) and (3) of the Ontario Rules of Civil Procedure are unconstitutional, if no facts are alleged by the applicant in support of the relief claimed.

Held: The appeal should be dismissed.

The appeal was not moot. A decision was required on the question of whether appellant's application under Rule 14.05(3)(h) could proceed without a factual underpinning. It would be highly unusual for this Court to accede to the submission that its own act of granting an application to adduce fresh evidence in an appeal has rendered the appeal itself moot.

A proper factual foundation must exist before measuring legislation against the provisions of the Charter, particularly where the effects of impugned legislation are the subject of the attack. A distinction must be drawn between two categories of facts in constitutional litigation: "adjudicative facts" and "legislative facts". Adjudicative facts are those that concern the immediate parties. They are specific and must be proved by admissible evidence. Legislative facts are those that establish the purpose and background of legislation, including its social, economic and cultural context. Such facts are of a more general nature, and are subject to less stringent admissibility requirements.

The application, which seeks to attack the impugned rules on the basis of their alleged effects upon the legal profession in Ontario, should not be proceeded with because a Charter challenge based upon allegations of the unconstitutional effects of impugned legislation must be accompanied by admissible evidence of the alleged effects. It would be difficult if not impossible for a motions judge to assess the merits of the appellant's application under Rule 14.05(3)(h) without evidence of those effects by way of adjudicative facts and legislative facts. Appellant has the facts needed to bring his challenge, by way of application, to a conclusion on the merits if he so chooses. He need not prove that the impugned rules were applied against him personally as standing was not an issue; but he must present admissible evidence that the effects of the impugned rules violate provisions of the Charter.

INDIA

Article 32 Remedies for enforcement of rights conferred by this Part
(1) The right to move the Supreme Court by appropriate proceedings for the enforcement of the rights   conferred by this Part is guaranteed.
(2) The Supreme Court shall have power to issue directions or orders or writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari, whichever may be appropriate, for the enforcement of any of the rights conferred by this Part.
(3) Without prejudice to the powers conferred on the Supreme Court by clauses (1) and (2), Parliament may by law empower any other court to exercise within the local limits of its jurisdiction all or any of the powers exercisable by the Supreme Court under clause (2).
(4) The right guaranteed by this article shall not be suspended except as otherwise provided for by this Constitution.

Summaries of cases required:

Maharaj Singh v Uttar Pradesh AIR 1976 SC 2602 at 2609

Mumbai Kangar Subha v Abdulbhai AIR 1976 SC 1455

Gupta v Union of India (1982) 2 SCR 365 at 520, AIR 1982 SC 149 at 189 and 191.

Bandhua Mukti Morcha v Union of India AIR 1984 SC 802 at 813

Wadhwa v State of Bihar AIR 1987 SC 579 at 582

EUROPEAN COMMUNITY

Article 6
1. In the determination of his civil rights and obligations or of any criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and public may be excluded from all or part of the trial in the interests of morals, public order or national security in a democratic society, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.


Independence and impartiality of tribunals:

Albert and Le-Compte v Belguim 5 EHRR 533 (1983)

H v Belguim 10 EHRR 339 (1987)

Lanborger v Sweden 12 EHRR 416 (1989)

Fair public hearing

Feldbrugge v The Netherlands 8 EHRR 425 (1986)

Summaries of above cases required.

Civil proceedings

AHMET SADIK v. GREECE (46/1995/552/638) 15 November 1996: conviction of politician belonging to Muslim community of Western Thrace for disturbing peace during election campaign by distributing leaflets referring to that community as "Turkish" -- Applicant deceased - widow and children have legitimate moral interest in obtaining ruling

Greece - conviction of politician belonging to Muslim community of Western Thrace for disturbing peace during election campaign by distributing leaflets referring to that community as "Turkish"

I. Preliminary observation
Applicant deceased - widow and children have legitimate moral interest in obtaining ruling that his conviction infringed right to freedom of expression relied on before Convention institutions - definite pecuniary interest under Article 50 of the Convention.

Conclusion: applicant's heirs have standing to continue proceedings in his stead (unanimously).
II. Government's preliminary objection (non-exhaustion of domestic remedies)
Supervision machinery set up by Convention: subsidiary to national human rights protection systems - principle reflected in rule set forth in Article 26 of Convention - reiteration of principles laid down in Court's case-law on question of exhaustion.

In present case applicant did not at any time rely on Article 10 of Convention, or arguments to same or like effect based on domestic law, in courts dealing with his case, but merely defended himself against charge of disturbing peace contrary to Article 192 of Criminal Code.

Conclusion: objection upheld (six votes to three).
Ruiz-Mateos v Spain EHRR 1993: Right to a fair civil hearing in a reasonable time: Claim to challenge the expropriation of property . Proceedings in lower court and court of appeal lasted 7 years and 9 months.

Right to a fair civil hearing in a reasonable time: Claim to challenge the expropriation of property . Proceedings in lower court and court of appeal lasted 7 years and 9 months. Applicants claimed a violation of Art 6(1). Fair trial: length of proceedings: Case was complex in the light of difficult constitutional questions involved. National authorities delayed proceedings by 39 months when constitutional questions under examination: exceeded reasonable time within meaning of art 6(1). Also denial of fair trial as applicants were not given free access to the observations of other participants on the substance of the constitutional proceedings and did not have a genuine opportunity to comment on those observations.

Oerlemans v The Netherlands 15 EHRR 561 1991: Access to Court: Government designated as a protected natural site an area of land, including land belonging to applicant -- Compliance: whether the applicant was given the opportunity to challenge the lawfulness  of the order

European Court of Human Rights: Government designated as a protected natural site an area of land, including land belonging to applicant. The designation order required that certain certain farming activities require authorisation. Applicability: whether a dispute exists over a right: whether the right in issue is of a civil character: there existed a dispute concerning the restrictions on applicant’s use of his property. The property right in question was ‘civil’ in nature. Compliance: whether the applicant was given the opportunity to challenge the lawfulness  of the order pursuant to the convention (art6(1)): Under Netherlands case law where an administrative appeal to a higher authority does not guarantee fair procedure, it is possible to have recourse to the civil courts for a full review of the lawfulness of the administrative decision. 

Philis v Greece 13 EHRR 741 1991: Right of access to a court was not absolute, but might be subject to limitations, since the right by its very nature called for regulation by the State. However, limitations ought not to restrict or reduce the access left to the individual in such a way as to impair the very essence of the right

European Court of Human Rights: applicant was a consultant engineer who complained that Greek law denied him the right to seek redress through the courts for non-payment of fees for design projects; only the Technical Chamber of Greece could do so. Compulsory surrogation: limitation must not affect essence of right (art 6(1)): right of access to a court was not absolute, but might be subject to limitations, since the right by its very nature called for regulation by the State. However, limitations ought not to restrict or reduce the access left to the individual in such a way as to impair the very essence of the right. Applicant was not able to institute proceedings directly and independently, to obtain payment of his fees. There was a violation of Art 6(1).

Olson v Sweden (2) 17 EHRR 134 1992: Civil proceedings: reasonable time: complexity of the case, the conduct of the applicants and that of the relevant authorities; What is at stake for the applicants
European Court of Human Rights: reunion with children in public care: assess reasonableness of length of proceedings in the criteria laid down in court’s case law, in particular the complexity of the case, the conduct of the applicants and that of the relevant authorities. What is at stake for the applicants in the litigation is also relevant in certain cases. Proceedings relating to the applicant’s requests for the termination of the public care of their children lasted for approximately five years. Although these proceedings were of a complex nature, the competent authorities had not always proceeded with proper diligence. Therefore, the total duration of the proceedings was excessive. 

ANKERL v. SWITZERLAND (61/1995/567/653) 23 October 1996: spouse of party to civil trial unable to be heard on oath as a witness -- Requirement of "equality of arms" applies also to litigation in which private interests are opposed and implies that each party must be afforded a reasonable opportunity to present his case, including his evidence, under conditions that do not place him at a substantial disadvantage

Switzerland (Canton of Geneva) - spouse of party to civil trial unable to be heard on oath as a witness

I. Preliminary objection (failure to exhaust domestic remedies)
Recapitulation of Court's case-law.

Complaint raised at least in substance before the Federal Court, which had therefore had an adequate opportunity to remedy by its own means the situation complained of.

Conclusion: objection dismissed (unanimously)
II. Article 6 § 1 of Convention
Requirement of "equality of arms" applies also to litigation in which private interests are opposed and implies that each party must be afforded a reasonable opportunity to present his case, including his evidence, under conditions that do not place him at a substantial disadvantage vis-à-vis his opponent - a difference of treatment in respect of hearing of parties' witnesses may therefore be such as to infringe the principle in question.

The Court did not see how giving of evidence on oath by applicant's spouse could have influenced outcome of proceedings - applicant not placed at a substantial disadvantage vis-à-vis his opponent.

Conclusion: no violation (unanimously)
III. Article 14 of Convention taken together with Article 6 § 1
Question of compliance with principle of equality of arms already determined under Article 6 § 1 taken alone.

Conclusion: not necessary to examine complaint (unanimously)
I. The circumstances of the case
9. In 1978 Mr Guy Ankerl and his wife moved into a flat on the second floor of no. 3, rue Saint-Léger, Geneva. He subleased the flat from a property-management company, Régie Immobilière SA ("Régie Immobilière"), itself the tenant of a property company, SI Chrysanthemum SA ("Chrysanthemum"), the owner of the building.

A. Background
10. In the autumn of 1985 Mr Ruffieux became Chrysanthemum's main shareholder.

11. On 14 November 1986 the property-management company Régie Naef SA ("Naef"), which managed the building in which the flat in issue was located, informed the applicant that renovation and building work was going to be carried out on the block.

12. In a letter of 8 May 1987 Naef gave Régie Immobilière - which was in liquidation - notice to quit the flat with effect from 29 February 1988, the date of expiry of the lease, and requested them to terminate the subtenancy agreement with Mr Ankerl.

13. It would appear that Régie Immobilière asked Naef to collect the rent direct from Mr Ankerl. On 14 July 1987 Naef allegedly sent Mr Ankerl receipts relating to the payment of rent from April to July of that year and - what is denied by the applicant - specified that in collecting the sums in question they were not recognising the existence of any direct legal relationship between Mr Ankerl and Chrysanthemum.

14. In a registered letter of 21 July 1987 Régie Immobilière informed Mr Ankerl that they were terminating the subtenancy agreement with effect from its expiry. The applicant then applied to the Rents and Leases Conciliation Board for an extension of the agreement. No settlement having been reached, he applied to the Rents and Leases Tribunal but subsequently withdrew the application.

15. From February 1988 onwards the management of the block was taken over by the GPR Degenève SA agency ("GPR Degenève"). The latter notified the applicant of their bank account number. In an unanswered letter of 29 February 1988 Mr Ankerl confirmed to the agency that he would in future pay the rent into that account. He maintains that he did so each month from March 1988 to August 1991, taking care to write "rent" on the payment advice slips, without meeting any objection.

16. On 22 April 1988 the applicant and his wife had an interview -the terms of which are disputed - with Mr Linder, the director of GPR Degenève (see paragraph 18 below).

PROCEEDINGS BEFORE THE COMMISSION
27. The applicant applied to the Commission on 10 December 1990. Relying on Articles 6 § 1 and 14 of the Convention, he alleged that by hearing a witness for the opposing side on oath and not his wife, Mrs Méryl Ankerl, the Canton of Geneva Court of First Instance had disregarded the principle of equality of arms.

28. The Commission declared the application (no. 17748/91) admissible on 5 July 1994. In its report of 24 May 1995 (Article 31), it expressed the opinion that there had been no violation of Article 6 § 1 (seven votes to six) and that it was unnecessary to determine whether there had been a violation of Article 14 taken together with Article 6 § 1 (unanimously).

II. THE MERITS
A. Alleged violation of Article 6 § 1 of the Convention
35. The applicant complained of a breach of the principle of equality of arms between the parties before the Canton of Geneva Court of First Instance. This, he said, had resulted in a violation of the right to a fair hearing guaranteed in Article 6 § 1 of the Convention, which provides:

"In the determination of his civil rights and obligations ..., everyone is entitled to a fair ... hearing ... by [a] ... tribunal ..."

Mr Ankerl argued that he had maintained in the Court of First Instance that the conduct of GPR Degenève, which managed the building owned by the plaintiffs, showed that it had agreed to enter into a lease. He relied, in particular, on an interview that he, accompanied by his wife, had had with the director of the agency, Mr Linder, on 22 April 1988, which had, the applicant said, made that contractual relationship manifest. At the hearing on 19 May 1989 - whose purpose had been to establish what had been said during that interview - the court heard on oath, of the three people who had been present on 22 April 1988, only Mr Linder. Mrs Ankerl had been heard only for information purposes because as she was the wife of one of the parties, she was not in law allowed to take the oath. The "financial loyalty" binding Mr Linder to the plaintiff company that owned the building was, however, no less strong than matrimonial loyalty in a society in which family ties had weakened. By nonetheless attaching an exclusive "probative value" to Mr Linder's testimony, the court had clearly put the applicant at a disadvantage, infringed the principle of equality of arms and consequently breached his right to a fair hearing.

Mr Ankerl added that the evidence given by his wife, which had moreover been very accurate, had been reproduced only summarily in the transcript of the testimony; it had dealt with the consequences of the proposed renovations in the building and therefore with the contractual relationship between the tenant and the landlord. Furthermore, the letter of 14 July 1987 that was referred to in the reasons given in the Court of First Instance's judgment was a forgery which the court had blindly accepted as a fact without the defendant's having had an opportunity to examine it.

36. The Government replied that the facts of the case were different from those that had led the Court to find a breach of Article 6 § 1 in the Dombo Beheer B.V. v. the Netherlands judgment of 27 October 1993 (Series A no. 274). In the Dutch courts the onus had been on the applicant company to establish that there had been an oral agreement between it and a bank concerning the extension of certain credit facilities. Two people had attended the meeting at which the agreement had allegedly been concluded: the representative of the applicant company and the representative of the bank. Only the latter had been allowed to give evidence as a witness; the judge had refused to call the company's representative as a witness on the ground that he was identified with the Dombo Beheer B.V. company. Having noted that during the negotiations the two protagonists had acted on an equal footing, each of them being empowered to negotiate on behalf of his party, the Court had concluded that the company had been placed at a substantial disadvantage vis-à-vis its opponent. In the instant case, on the other hand, Mr Linder had been only the director of the company appointed as agent to manage the plaintiff company's building; he did not belong to the plaintiff company, was not empowered to enter into a lease without its specific agreement and was not a party to the court proceedings. There had therefore been nothing to prevent the Court of First Instance hearing him as a witness. If a third party had been present at the interview in issue, Mr Ankerl could similarly have had that person give evidence under oath.

In the Government's submission, the truth of the matter was that Mr Ankerl had had no witness to be examined because by law, as in many countries, his wife could not be heard as a witness. The issue of complying with the principle of equality of arms only arose in situations that were comparable; the principle was not contravened solely because one of the parties was able to call a witness while the other was not able to do so.

At all events, the issue of compliance with the principle of equality of arms had to be looked at in the context of the fairness of the hearing as a whole. Thus, in the instant case, the Court of First Instance had looked at other evidence besides Mr Linder's testimony, to which, freely assessing the results of the measures taken to obtain evidence as required by cantonal law, it had moreover not attached paramount importance. The applicant had lost his case therefore not because his wife's statements - which the court had in any case taken into account - had not been taken on oath but because they had conflicted with irrefutable evidence. In short, there had been no breach of Article 6 § 1.

37. The Commission reached the same conclusion. Several factors led it to distinguish the instant case from the Dombo Beheer B.V. case, namely: it was a feature of many legal systems that parties in civil proceedings and persons closely related to them could not be heard as witnesses under oath; the Court of First Instance had based its judgment on other evidence besides Mr Linder's testimony; and Mrs Ankerl's statement had been vague and inconclusive.

38. The Court's task is to ascertain whether the proceedings in their entirety were "fair" within the meaning of Article 6 § 1. It reiterates in this connection that the requirement of "equality of arms", in the sense of a "fair balance" between the parties, applies also to litigation in which private interests are opposed; in such instances "equality of arms" implies that each party must be afforded a reasonable opportunity to present his case - including his evidence -under conditions that do not place him at a substantial disadvantage vis-à-vis his opponent (see the Dombo Beheer B.V. judgment previously cited, p. 19, §§ 32-33). A difference of treatment in respect of the hearing of the parties' witnesses may therefore be such as to infringe the principle in question.

In the present case, however, although Mrs Ankerl was not able to give evidence on oath, she was heard by the Court of First Instance (see paragraph 18 above). In the exercise of its power freely to assess the evidence the court was entitled not to regard Mrs Ankerl's statements as decisive in regard to the conclusion of an unwritten agreement to enter into a lease; the Government pointed out, without being contradicted, that under cantonal law the court freely assesses the results of the "measures taken to obtain evidence" (see paragraph 25 above). Furthermore, it does not appear from the judgment that the court attached any particular weight to Mr Linder's testimony on account of his having given evidence on oath (see paragraph 19 above). Lastly, the court relied on evidence other than just the statements in issue.

The Court therefore does not see how the fact of Mrs Ankerl's giving evidence on oath could have influenced the outcome of the proceedings. Accordingly, the circumstances of the case, unlike those of the Dombo Beheer B.V. case, lead it to find that the difference of treatment in respect of the hearing of the parties' witnesses by the Court of First Instance did not place the applicant at a substantial disadvantage vis-à-vis his opponent.

In conclusion, there has not been a breach of Article 6 § 1.

J.J. v. THE NETHERLANDS (9/1997/793/994) 27 March 1998: plaintiff in taxation proceedings in Supreme Court unable to reply to advisory opinion of the Advocate-General --- Applicant’s appeal against fiscal penalty declared inadmissible on sole ground that court registration fee --- appeal on points of law-- right to adversarial proceedings

The Netherlands – plaintiff in taxation proceedings in Supreme Court unable to reply to advisory opinion of the Advocate-General
I. ARTICLE 6 § 1 OF THE CONVENTION

A. Applicability
Applicant’s appeal against fiscal penalty declared inadmissible on sole ground that court registration fee had not been paid – had Supreme Court quashed decision of Court of Appeal, it would have had full jurisdiction to substitute its own decision on the merits for that of Court of Appeal or else to refer case back to same or another court of appeal – decision of Supreme Court was decisive for determination of the "criminal charge" leading to imposition of fiscal penalty on applicant – fact that applicant’s appeal on points of law to Supreme Court and latter’s decision had been limited to a preliminary question of a procedural nature not sufficient to find Article 6 § 1 to be inapplicable.

B. Compliance
Similarity between essential features of procedure of Netherlands Supreme Court and Belgian Court of cassation – the purpose of the Advocate-General’s advisory opinion is to assist Supreme Court and help ensure that its case-law is consistent – duty of the Procurator-General’s department at Supreme Court to act with strictest objectivity.

Great importance of part played in proceedings by member of Procurator-General’s department: his submissions contained an opinion intended to advise and influence Supreme Court – fact that it had been impossible for applicant to reply to advisory opinion had infringed his right to adversarial proceedings.

Conclusion: violation (unanimously).

TWALIB v. GREECE (42/1997/826/1032) 9 June 1998: lack of adequate time and facilities for preparation of defence during criminal trial and absence of legal aid in cassation proceedings

Greece – lack of adequate time and facilities for preparation of defence during criminal trial and absence of legal aid in cassation proceedings
III. ARTICLE 6 §§ 1 AND 3 (B) OF THE CONVENTION

Applicant assigned lawyer representing co-accused – lawyer afforded very limited time to consult case file and prepare defence despite seriousness of offence and complexity of case – in view of applicant’s submission that there was conflict of interest between him and co-accused, brevity of period of preparation can hardly be defended on basis of argument that lawyer familiar with case – therefore serious shortcomings in fairness of trial proceedings.

However, applicant represented by different lawyer before court of appeal challenged his conviction and sentence – court of appeal empowered to examine questions of fact and law and to quash impugned judgment – applicant’s lawyer did not contend on appeal that conviction was unsafe and that retrial should be ordered – no clear indication that appeal court could assume that there had been defect in first instance proceedings without being alerted to matter.

Court of appeal reached conclusion after hearing at which applicant and his counsel were present – applicant had opportunity to raise alleged deficiency at appeal hearing – nothing to suggest that fairness of appeal proceedings could be called into question. 

Conclusion: no violation (six votes to three). 

IV. ARTICLE 6 §§ 1 AND 3 (C) OF THE CONVENTION

Reiteration of case-law on right to fair trial.

Court satisfied on facts that applicant was indigent and required legal aid in connection with cassation proceedings – furthermore, interests of justice required he be granted legal aid in view of seriousness of offence and severity of sentence as well as complexity of cassation procedure – applicant of foreign origin and unfamiliar with Greek language and legal system – Greek law however made no provision for grant of legal aid in cassation proceedings.

Conclusion: preliminary objection dismissed; violation (unanimously).
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