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PER JUSTICE R.K. BATTA, PRESIDING MEMBER

The grievance of the complainant wha is Consultant Fhosician is dhal
some private telephone provider had duy up the footpath in front of his
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résiore the foolpath in ariginal condition.  The damaged fooipath and
projected PVC pipe was causing obslruction to his patient and pedesirians,
He, tharefore, fled two applicatiens before the opposite parly on
10,2.2003, under Rule 4{1) of the Kamataka Right to Information sof, 2002
nesehnablar referied as the sald Aol seeling Mormation abowl e said
private telephone provider, The OF was requirad to furnish information
within 15 days under the Act, but the said infarmation was not furnished
whigh gocording to the complainanl amoonis to deficigncy of service. The
complainant, therefore, filed a complaint balere the District Forum claiming

damagesfcempensation of Rs 30,000/ and cost of Rs. 1,000/,

The oppasite party in affidavit dated 26.8.2003 submitted that the
infermation could nol be given within the timea prescribed due to heawvy
wark In the office. In the affidavit it was stated that ihe private telephone
provider, namely; Refiance Company and the Goavernment of India through
tha Jepartient of Telecommunicaticss had loke down e cables and the

Corporalion had nathing to do with the said acl of the Reliance Campany.

The Chgtrict Farum had framed 4 paints for consideration, which ara

1 IWhethar Seclion 11 of the K.R1 Act, 2002 has gof
averiding effect on the provision of the Cansumear
Frolection Aci, 19367
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2. Wirethor Section 10 of the K.R.L Act, 20002 hars tha

jurisdiction of the Consumear Forum?

3 Whether this forum has no jurisdiction as an appeal is
provided under Section 7 of the K.RL Act, 2002 for nol
furnishing the infarmafion;

4. Whether the complainant has proved deficiency in
sarvice, if so, o what relief ha is entitied?

On the first paint, it was held that Section 11 of the Karnataka Right
to Information Act does nol have any overnding affect on ihe Consumer
Projection Act, 1986, On the question of bar of jurisdiction of Courls under
Saclion 10 of the Karnataka Right 1o Information Act, it was held that
Saction 3 of the Consumer Protection Act, 1966 provides an additional
remedy; that the bar of jurisdiction under Seclion 10 of the Act is only
against the Courts as alsoin respect of the order made under the Act Bul
i thiz case the OF had not passed any order on account of which, tha
question of bar of jurisdiction does not anse and it i3 a case of deficiancy of
cervice. On the third point, the District forurm hedd that since the OF did not
furnish information in time, the complainant could not approach proper
autharity for redressal of his grievance on account of deficiency of service,
as such he was entitied to invoke the jurisdiction of Districl Forum, On
quantum of damages, it was stated that nominal damages would be

sylficient as a tloken of recognition of valuable Right to Infarmalion.

accordingly, Districl forum direcled OF to pay damages of Rs.500/- and
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cost of Rs.100/-. This order was challenged by the OF before the Slate

Commission,

Tha State Commission referred to Section 7 of the Karnalaka Right
to Infarmation Act, 2002 and held that since no communication was sent (o
the complainant within 15 working days of filing the applications in terms of
Section 5 of the Act, it is a case of deemead rejection against which, an
appeal is provided under Clause 1Y of Section 7 of the said Act. The State
Cammission alsa ook into account that though the remedy under Section
3 of the. CP Act is in addition to remedy provided under other Acts and not
in derogation of the provisions of any other law, yet, once the complainant
has availed the remedy against which appdal is provided, he cannol
maintain a complaint under the CP Act Accordingly, the appeal was
allowed and the order of the District Forum was set aside. This order i5

subject matter of challenge before Us.
Ld. Counsel for the pelitioner was heard.

The Respondent was duly served for 23.2.2009 when the mater
was fixed for final hearing but the respondent did not appear. The
acknowledgement card of service of Respondent is kept in Part Il file. Mo

one appeared for the respondent 62_ _



Ld. Amicus Curiae appearing on behalf of the petilioner took us.
through the various prowvisions of Karnalaka Right to Information Act, 2002
and submitted before us that the complainant had sought information
under the said Act and as per Section S(2), the information is to be
supplied within 15 working days from the l.'.'r'EI!-E. of receipt of the application.
Since lhe said information has not been furnished, there is deficiency of
service on account of which, the complainant is entitled to approach the
District Forum in view of Seclion 3 of the CP Act, even thaugh, the
complainant has ned filed ari'_-.f appeal as provided under Sec-lic:n. 7 of the
said Act.  According o Ld. Counsel for the pehbtioner, on account of
deficiency in service in not providing information to which the petitioner
was entitled under the said Act, the petitioner is a consumer who nas
availed the services of cpposile parly on payment of application fee for the |
said purpose, After plat:.ing. reliance on the j'udgemeni of this Commission

in Smt. Kalawati & Ors, Vs, United Vaish Eu—ngéraﬁua Thrift & Credit’

Society Ltd. — 1 (2002) CPJ 71 [(NC) and judgement of this Commission in

Smt. Ushal Rani Aggarwal Vs Nagar Palif-:a:-F’arighad [FE:.F’; Mo. 2774 of
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2004) decided on 6.9.2008, it was urged thal Section 10 of the said Act
does not bar the jurisdiction of the District Forum since enly the jurisdiction
of Coud has been barred and in view ol Section 3 of the CP Act, 1986, the

mallers peraining to deficiency of service under the Karnataka Right to
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guestion of additional remedy, reliance was placed on Falr Air Engineers

Put. Ltd. & Anr, Vs, NK. Modi — Il {1935) CPJ 1 {5C} and Skypak

Ceurlers Lid. Vs, Tata Chemicals Ltd — AIR 2000 SC 2008 in which it

was held that despite the existence of an arbitration clause, the complaint
by a consumer under CP Act, 1986 was tenable since the remedy provided
under the CP Act is in addition te the provisions of law for the time being in
force,  Reliance was also placed on the judgement of Lucknow
Development Authority Vs M.K. Gupta — (1994) 1 SCC 243 and i was
urged that revision be allowed and compensation ordered by the District

Forum be maintained.

The Disztrict Forum had dealt with the chjactions raisad by the
opposite party regarding bar of jurisdiction of Courls under Section 10 of
the Act as also the overriding affect of the Act. The State Commission in
the impugned order did aot at all refer to the findings of the District Forum
on the said issues but allowed the appeal only on the ground that once the
complainant had already availed remedy under the said Act and appeal is
provided therein, the complainani cannet maintain a complaint under the
P Act. We may atl this stage paint out that the findings of the Distric
Forum with reference to Section 10 & 11 are supporled by reasons which
do not call for any intarference. In fact. the view taken by the District Fanm

s in consonance with the rulings of this Cammission m [he case aof Smit.
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Kalawali (Supra} and Smi Ushal Rani Aggarwal [Supra) We antirgly
agrée with the reasoning of Districl Forum on this aspact. Though, the
said Act provides for penalties under Sechon 9 of the said Act on-the
competent authorily, yel, the Act does not provide for any remedy to the
cansumers wha have sought information under the said Act for deficiency
of service in the nature of compensation or damages for not furnishing the
informationgSought to which they are enlitled to get under the said Act
Seston 3 of e CFA provides addiional remedy in addition to the
remedies provided uvnder other Acts and it is not in derogation of any
provisions of any law. The Gonsumer Fora has, therefore, jurisdiction {o
entertain the complaint in respect of deficiency of service in the given facts
especially when informalion sought was nol furnished,  The competent
authority was required o give information within 15 days of the application
in terms of Section 5 of the said Act, However, the said information was
not furnished. The complainant had approached the District Forum
claiming compensalionidamages for deficiency of service. Even though,
further remedy may be available to the applicant in caso information is not
supplied in terms of Section 5 of the Act within 15 days, yetl, there is no bar
to approach tha Distncl Forum for deficiency of service. The remedy under
the said Act would take care of disciplinary action and penally agamst the
compelent authority i not furaishog the ainfarmation bul ao remedy s

pravided under lhe said Act to the applicant seeking infarmation therein il
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information sought is not provided resulling in deficiency of service on that
count.  The applicant had paid a fee of Rs 10/~ for seeking the said
information. Thg case of the applicant would fall within the scope and
ambit of Seclien Z2(iMo) of CP Act, which provides that service means
service of any description which is made available to potential users, which
nclude purveying of news or supplying of other information, The
complainant had availed of the services under the said Acl for
consideration by paying fee and had sought information under the said Act,
which was not supphed to him, which amounts to deficiency of service
The complainant is, thus, a consumer vis-a-vis information sought on
payment under the said Act.  In our view, therefare, the State Commission
was wrong while holding thal once the complainant had availed the
remedy against which appeal was provided, he could not maintain a
camplaint under the CP Act.

For the aforesaid reasons, the impugned order of the Stale
Commission is liable to bo set aside and the order of the District Forum is

restored. In ihe facts and circumstances, we shall izave the parties to bear

thair own'cost. TR0 (o Y o
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