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FALSIFICATION OF “ISI MARK” ON PRODUCTS– HOW TO EFFECTIVELY COMBAT THIS MENACE? – SUGGESTIONS FOR AMENDMENTS TO BIS ACT, 1986

BIS Certification Scheme 

· Licences to use Standard Mark (commonly called “ISI Mark”) on goods are granted by BIS under Sec. 15 of the BIS Act. The Certification Regulations regulate the grant and operation of licences.  
· Generally, the product certification scheme is voluntary in nature. However, on considerations of health and safety of consumers, ISI Mark has been made compulsory by the Government for a number of products. BIS earns most of its revenues from compulsory ISI Mark licences.   

Existing Penalties in BIS Act, 1986

· Sec. 11 – Prohibits use of ISI Mark (a) by non-licensees (b) by licensee on goods not conforming to the standard.  Improper use by licensee is administratively dealt by BIS through Stop Marking etc.   

· Sec. 33 - Penalty for violations are imprisonment up to one year, and/ or fine up to Rs. 50,000.  

· Sec. 34- Cognizance of offences under BIS Act can be taken by court only on complaint made by Government or BIS or consumer or recognized association.   Police Jurisdiction is excluded for offences under BIS Act.   General public cannot report violations to police.   
Effectiveness of Existing Penalties 
· As per following facts furnished by BIS under RTI Act,   during 2001-08, only 815 cases were filed by BIS in courts against non-licensees;  20 were acquitted, 206 fined and nobody was imprisoned.
	Year
	No. of complaints filed by BIS in courts 
	No. of cases decided
	Misc. Information furnished by BIS 

	
	
	Acquitted 
	Convicted
	

	
	
	
	Fined 
	Imprisonment 
	Maximum fine imposed by the courts was Rs. 50000/-.
Maximum imprisonment sentence pronounced by the different courts under BIS Act is 06 months.  However, in no case, imprisonment was undergone by the accused.  The culprits were ultimately let off in appeals.  
589 cases were either dismissed by courts or the same are pending for periods ranging between 1 to 7 years.

	2001
	17
	02
	07
	-
	

	2002
	17
	02
	04
	-
	

	2003
	14
	-
	09
	-
	

	2004
	95
	04
	10
	-
	

	2005
	171
	01
	22
	-
	

	2006
	316
	07
	56
	-
	

	2007
	124
	01
	63
	-
	

	2008
	61
	03
	35
	-
	

	Total
	815
	20
	206
	-
	

	Conclusion:  Existing Penalties under BIS Act have failed to make any impact.  

 


Reasons for Poor Impact of Existing Penal Provisions 

·     Penalties are too meager to deter offenders.   Accused get away with paltry fines only. 
·    “Complaint” route for initiating action against offenders is both costly and time-consuming.  The average cost of a complaint case in court is Rs. 1 lakh involving about 2 years.  Maximum fine being Rs. 50000, with no imprisonment so far, complaints are infructuous.    So far, consumers or associations have not filed any complaints.  Only BIS files complaints, the number of which is insignificant given the vast size of country and the wide-spread prevalence of the menace. 
Similarity between ISI Mark and a Trade Mark 
	ISI Mark (BIS Act, 1986)
	Trade Mark (Trade Marks Act, 1999)

	· It is quality mark.  It also denotes connection between goods, manufacturer and BIS.   
	· It only denotes connection between the goods and the owner of the trade mark. 

	· Close similarity between ISI Mark and a Trade Mark.  ISI Mark is virtually trade mark of BIS.   ISI Mark is more sacrosanct than Trade Mark. ISI Mark guarantees quality of product whereas Trade Mark only denotes connection between goods and its proprietor.    

	· BIS Act prohibits and punishes “use” of ISI Mark without licence.  “Use” is not defined. 
	· Trade Marks Act prohibits and punishes “Falsification of Trade Mark” and “Sale of goods with false trademarks”.  Terms “falsifying” and “false applications”  are defined

	· From consumer interest point of view, ISI Mark is more critical than trade mark. 

· Both ISI Mark & Trade Mark are marks put on goods.  Therefore, their falsification has similar adverse impact on consumers.  

	· Penalties: 
· Imprisonment up to one year, and/ or fine up to Rs. 50,000.  

· Offences are non-cognizable 
· Police cannot take cognizance of complaints. 

	· Penalties:
· First conviction – (i) Imprisonment of 6 months (minimum) to 3 years (maximum) and (ii) fine of Rs. 50,000 (minimum) to Rs. 2 lakhs (maximum).

· Second or subsequent conviction- (i) minimum imprisonment of one year, maximum remaining 3 years and (ii) minimum fine of Rs. 1 lakh, maximum remaining Rs. 2 lakhs. 

· Offences are cognizable. Police can take cognizance of complaints. 

	Comparison in Penalties

· As compared to BIS Act, penalties under Trade Marks Act are quite stiff.  Unlike Trade Marks Act, BIS Act does not provide for minimum imprisonment/fine. 

· Under Trade Marks Act, offences are cognizable.  People can file complaints with the police.  Under BIS Act, police jurisdiction is excluded and only designated categories namely Govt., BIS, consumer and consumer organizations can file complaints which are costly and time-consuming. 


Problem Areas
·     It is the duty of the Government to effectively prevent manufacture and sale of goods with false ISI Mark which are quite hazardous to consumers.  So far, with the existing provisions, BIS Act has been grossly ineffective to contain the prevalent menace of false ISI Mark on goods.  
·    “Falsification of ISI Mark” and “Sale of goods with false ISI-marked goods” are not defined and covered under BIS Act.  
·    Penalties under BIS Act are quite soft.  Nobody has undergone imprisonment so far. 
·    The remedy of filing complaints in courts against offenders under BIS Act is quite costly and time-consuming.  This method has, therefore, not been used by general public so far.  

·   Jurisdiction of police is excluded under BIS Act.  This prevents general public from reporting and pursuing complaints of falsification of ISI Mark and sale of goods with false ISI Mark. 

·     Police has all-India enforcement machinery.  On the other hand, BIS has no regular enforcement machinery.  BIS cannot afford all-India enforcement machinery.   
Suggestions for amendments to BIS Act

·     BIS Act may distinctly provide for “falsification of ISI Mark” and “sale of goods with false ISI Mark” on the pattern of Trade Marks Act, 1999. 

·     Offences of “falsification of ISI Mark” and “sale of goods with false ISI Mark” should attract the penalties as provided in the Trade Marks Act, 1999 for similar offences i.e. imprisonment up to 3 years and fine up to Rs. 2 lakhs with minimum imprisonment/fine provided for first and subsequent convictions    Offences under BIS Act should also be made cognizable.  Sections 33 and 34 of the BIS Act, 1986 may be amended accordingly. 
·     Offences by licensees may continue to be dealt with by the existing scheme.   Thus, the proposed amendments will not lead to any harassment of licensees. 
·     For “falsification of ISI Mark” and “sale of goods with false ISI Mark”, cognizance may be taken by a police officer not below the rank of DSP, on same pattern as provided in the Trade Marks Act.  Sec. 34 dealing with cognizance by courts may be amended accordingly.  
·     Aforesaid proposed amendments in the BIS Act, 1986 will also make available the regular police machinery for dealing with cases of “falsification of ISI Mark” and “sale of goods with false ISI Mark”.  In order to prevent harassment, the Government may provide for consultation by police with the BIS before taking cognizance of offence, on the pattern of the Trade Marks Act, 1999.  
Advantages to BIS from proposed amendments 
·     Enforcement liability shifted from BIS to the police.   No need to maintain staff for enforcement.  Substantial savings  in expenditure for BIS. 
·     As general public would be empowered to file complaints with the police, there would be no need for BIS to file and pursue complaints in courts.  Substantial savings for BIS.  






