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JUDGVENT

Crimnal Application No.4258 of 2010 is
for bail by an accused in C R No.|-357 of 2009 for
the offence punishable under Sections 417, 420,
465, 468, 471 and read with Section 34 of the
| ndi an Penal Code, 1860 at Swargate Police
St ati on, Pune registered upon conplaint of
Ms.I1ClC Prudenti al Life Insurance Conpany
Limted. Crimnal Application No.511 of 2010 is

for intervention by the first informant Conpany.

2. Applicant was |icensed agent of the
Ms.ICC Prudenti al Life | nsurance  Conpany
Limted. In 2008, applicant had introduced three

clients from Doddanavar famly for policies in

respect of whi ch  annual prema were Rs.
1, 50, 00, 000/ -, Rs. 10, 00, 000, 00/ - and Rs.
50, 00, 000/ -. The applicant had received a hefty

comm ssion of Rs.80,85,000/- and gift of Rs.

2,69,99,695/- from conplainant for introducing
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t hese policies. He transferred Rs. 3,00, 00, 000/ -
to the account of his wfe. Conplainant received
a request to cancel policies of client Pravin
Doddanavar and for refund of premum of Rs.
10, 00, 00, 000/- on 25th Cctober, 2008, On  6th
Novenber, 2008, applications from Doddanavars were
recei ved for conversion of their policies fromone
pl an to anot her. On 14th Decenber, 2008, clients
conplained that they had not requested for any
such new policies and that instead of refunding
Rs. 12, 00, 00, 000/ -, in or der to earn hi s
comm ssion, applicant had invested the anount in
pol i ci es. The conpl ai nant Conpany refunded the
entire anmount to clients and then filed a report

on which an of fence was registered.

3. Applicant applied for and was granted
anticipatory bail by the Additional Sessions
Judge, Pune by his order dated 30t" July, 2009.
The State sought cancellation of this order by

filing Crimnal Application No.4356 of 2009. This
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application was disposed of by an elaborate 22
page order dated 28t" June, 2010, whereby the order
passed by the Additional Sessions Judge was
nodified, limting anticipatory bail till filing
of charge sheet and permtting applicant to

apply for regular bail before the concerned Court

which is seized of the matter

4. Charge sheet was filed on 24th August,
2010 before Judicial Mgistrate First C ass, Pune.
The applicant applied to the Court of Sessions at
Pune for regular bail upon filing of charge sheet.
He also nentioned that he had a heart ail nent
which required himto be bailed out. The | earned
Addi ti onal Sessi ons Judge rej ected this
application on 13th Septenber, 2010. The applicant
was however not taken in custody. The appli cant
has, t herefore, filed the present Crim nal
Application No.4258 of 2010 for bail under Section

439 of the Code of Crimnal Procedure, 1978.
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5. On behalf of intervenor, two objections
have been raised to the tenability of this
appl i cation. The first is that unless the
applicant is in custody, he cannot apply for bai

either under Section 437 or 439 of the Indian
Penal Code. The second objection is that this
Court, while disposing of the Crimnal Application
No. 4356 of 2009 by order dated 28t June, 2009, had
specifically directed that the present applicant
shal |l apply for regular bail before the concerned
Court which is seized of the matter, and that the
concerned Court shall deal wth such application
for reqgular bail according to |aw It was,
therefore, submtted that the applicant ought to
have approached the concerned Court which is
seized of the mtter. Consequent |y, an
application should have been made before the Trial
Magi strate and not before the Court of Sessions or

even before this Court.
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6. First, | would deal with the objection to
the tenability of applicant on the ground that the
applicant is not in custody and therefore, this
application should not be entertained. The
| earned Counsel for intervenor relied on Judgnents
of the Suprene Court in SUNI TA DEVI Versus STATE
OCF Bl HAR AND ANOTHER, reported at (2005 1 Suprene
Court Cases 608, D. K. GANESH BABU Versus
P. T. MANOKARAN AND OTHERS, reported at (2007) 4
Suprenme Court Cases 434 and VAMAN NARAIN GH YA
Versus STATE OF RAJASTHAN, reported at (2009) 2
Suprenme Court Cases 281. It was submtted that
the Suprene Court has categorically ruled in these
cases that an application for bail would not lie
unl ess the applicant concerned is in custody. In
SUNI TA DEVI's case, the Suprenme Court referred to
provi sions of Sections 438 and 439 of the Code of
Crimnal Procedure, 1978 and also referred to the
Judgnent of the Suprenme Court in N RANJAN S| NGH

AND ANOTHER Versus PRABHAKAR RAJARAM KHAROTE AND



OTHERS,

v

reported at (1980) 2 Suprene Court

559 and held in para 13 to 15 as under :-

13. In view of the clear |anguage
of Section 439 and in view of the
decision of this Court in N ranjan
Si ngh v. Prabhakar Raj aram Kharote
there cannot be any doubt that
unl ess a person is in custody, an
application for bail under Section
439 of the Code would not be
mai nt ai nabl e. The questi on when a
person can be said to be in
custody wthin the neaning of
Section 439 of the Code cane up
for consideration before this
Court in the aforesaid decision.

14. The crucial question is when
Is a person in custody, wthin the
meani ng of Section 439 of the Code
? Wien he is in duress either
because he is held by the
I nvestigating agency or ot her
police or allied authority or is
under the control of the court
havi ng been remanded by judici al
order, or having offered hinself
to the court's jurisdiction and

subm tted to Its orders by
physi cal presence. No | exical
dexterity nor precedenti al

profusion is needed to cone to the
realistic conclusion that he who
I's under the control of the court
or is in the physical hold of an
officer with coercive power is in
custody for the purpose of Section
439. The word is of elastic
semantics but its core neaning is

Cases
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that the |aw has taken control of
the person. The equivocatory
qgui bbl i ngs and hi de- and- seek
niceties sonetines heard in court
that the police have taken a nman
into informal custody but not
arrested him have detained him
for interrogation but not taken
himinto formal custody and ot her
| i ke term nol ogical dubieties are
unfair evasi ons of t he
strai ghtforwardness of the |aw
15. Since the expression custody
t hough used in various provisions
of the Code, including Section
439, has not been defined in the
Code, it has to be understood in
the setting in which it is used
and the provisions contained in
Section 437 which relate to
jurisdiction of the Mugistrate to
rel ease an accused on bail under
certain circunstances which can be
characterised as in custody in a
generic sense. The expression
custody as used in Section 439,
must be taken to be a conpendi ous
expression referring to the events
on the happening of which the
Magi strate can entertain a bail

petition of an accused. Section
437 envisages, inter alia, that
the Mugistrate my release an
accused on bail, if such accused

appears before the Magistrate.
There cannot be any doubt that
such appear ance bef ore t he
Magi strate must be physi cal
appearance and the consequenti al
surrender to the jurisdiction of
the court of the Magistrate.
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7. In para 18 of the Judgnent, the Court
also referred to the question as to which Court
ought to be noved. It was observed that an
application wunder Section 439 of the Code of
Crimnal Procedure, 1978 nust be made in a nmanner
in accordance with law and the accused seeking
remedy under Section 439 nust ensure that it would
be lawful for the Court to deal wth this
application. Thereafter, in para 20 to 23 of the
order the Court held as under :-

20. For nmaking an application
under Section 439 the fundanenta
requirenent is that the accused
shoul d be in custody. As observed
I n Salauddin case the protection
in terns of Section 438 is for a
limted duration during which the
regul ar court has to be noved for
bai | . Qoviously, such bail is
bail in terns of Section 439 of
the Code, mandating the applicant
to be in custody. O herwi se, the
distinction between orders under
Sections 438 and 439 shall be
r ender ed neani ngl ess and
r edundant .

21. If the protective unbrella of
Section 438 is extended beyond
what was laid down in Salauddin
case the result would be clear by
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passing of what is mandated in
Section 439 regarding custody. In

other words, till the applicant
avails renedies up to higher
courts, t he requi renents of

Section 439 becone dead letter.
No part of a statute can be
rendered redundant in that nanner.

22. These aspects were recently
highlighted in N rmal Jeet Kaur v.
State of MP. Therefore the order
of t he Hi gh Court granting
uncondi ti onal protection S
clearly untenable and is set
aside. However, the petitioner is
granted a nonth's tine from today

to apply for reqgqular bail after

surrendering to custody before the
court concerned which shall deal

with the application in accordance
wth |aw W express no opinion
about the nerits of the case.

23. Respondent 2 would surrender

to custody as required in |law so

that his application under Section

439 of the Code can be taken for

di sposal .
8. In D. K GANESH BABU Versus P.T. MANOKARAN
AND OTHERS, the Suprene Court again re-iterated
the distinction between anticipatory bail and

regular bail. It also quoted from Judgnent in

Sal auddi n  Abdul Samad Shai kh  Vs. State of
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Maharashtra, reported at 1996(1)S.C C 667 and K
L. Verma v. State, reported at (1998) 9 SCC 348.
The observations in K L. Verma's case to the
following effect seem to have been highlighted by
t he Suprenme Court.
In other words, till the bail

application is disposed of one way

or the other the court my allow

t he accused to remain on

anticipatory bail. To put it

differently, anticipatory bail my

be granted for a duration which

may extend to the date on which

the bail application is disposed

of or even a few days thereafter

to enable the accused persons to

nove the higher court, if they so

desire.
9. In para 13 the Court re-iterated that in
view of the clear |anguage of the Section 439 and
decision in NI RANJAN SINGH s case unless a person

Is in custody, an application under Section 439

woul d not be mai nt ai nabl e.

10. In VAMAN NARAIN GH YA Versus STATE OF

RAJASTHAN, reported at (2009) 2 Suprene Court
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Cases 281. In para 11 of the Judgnent the Court
guoted extensively from previous Judgnent in K. L.
Verma's case. In para 13 the Court observed that
in view of |anguage of Section 439 and the
Judgnment in N RANJAN SINGH s case there could be
no doubt unless a person is in custody, an
application under Section 439 wuld not be

mai nt ai nabl e.

11. I n PARVI NDERJI T SINGH AND ANOTHER Ver sus
STATE (UNION TERRI TORY CHANDI GARH) AND ANOTHER,
reported at (2008) 13 Suprenme Court Cases 431 the
Suprene Court re-iterated that there could be no
doubt unless a person is in custody, an
application wunder Section 439 wuld not be

mai nt ai nabl e.

12. The Ilearned Counsel for the applicant
submtted that there could be no doubt that a

person cannot apply for bail unless he had been
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arrested or was in custody. However, the | earned
Counsel submtted that this does not inply that
person nust actually be arrested and should be in
custody before he could apply for bail. He
submtted that a person surrendering before the
Court and seeking bail has been held to be a
person in custody. He relied on Judgnent of the
Suprenme Court in N RANJAN SI NGH AND ANOTHER Ver sus
PRABHAKAR RAJARAM KHAROTE AND OTHERS, reported at
(1980) 2 Suprene Court Cases 559 which has been
referred to in all the Judgnents on which the
| earned Counsel for the intervener I nformant and
the learned APP for the State place reliance. The
observations of the Suprene Court in para 6 to 9
of the Judgnent nmy be wusefully reproduced as
under : -
6. Here the respondents were

accused of offences but were not
I n custody, argues the petitioner

so no bail, since this basic
condition of being in jail is not
fulfilled. This subm ssion has
been rightly rejected by the
courts bel ow. W agree that, in

one view, an outlaw cannot ask for
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the benefit of law and he who

flees justice cannot claim
justice. But here the position is
different. The accused were not

abscondi ng but had appeared and
surrendered before the Sessions

Judge. Judi ci al jurisdiction
arises only when persons are
already in custody and seek the
process  of the court to Dbe
enlarged. We agree that no person
accused of an offence can nove the
court for bail under Section 439
CrPC unless he is in custody.

7. Wen is a person in custody,
within the nmeaning of Section 439
CPC ? Wen he is in duress
either because he is held by the
I nvestigating agency or ot her
police or allied authority or is
under the control of the court
havi ng been remanded by judici al
order, or having offered hinself
to the court's jurisdiction and

submtted to Its orders by
physi cal presence. No | exical
dextercity nor precedenti al

profusion is needed to cone to the
realistic conclusion that he who
IS under the control of the court
or is in the physical hold of an
officer wth coercive power is in
custody for the purpose of Section
439. This word is of elastic
semantics but its core neaning is
that the | aw has taken control of
the person. The equivocatory
qui bbl i ngs and hi de- and- seek
niceties sonetines heard in court
that the police have taken a nman
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into informal custody but not
arrested him have detained him
for interrogation but not taken
him into formal custody and other
| i ke term nol ogical dubieties are
unfair evasi ons of t he
strai ghtforwardness of the |aw
W need not dilate on this shady
facet her e because we are
satisfied that the accused did
physically subm t bef ore t he

Sessi ons Judge and t he
jurisdiction to grant bail thus
ar ose.

8. Custody, 1in the context of
Section 439, (we are not, be it
noted, dealing wth anticipatory
bai | under Section 438) S
physi cal contr ol or at | east
physi cal presence of the accused
in court coupled wth subm ssion
to the jurisdiction and orders of
the court.

9. He can be in custody not nerely
when the police arrests him
produces him before a Magistrate
and gets a remand to judicial or
ot her cust ody. He can be stated
to be in judicial custody when he
surrenders before the court and

submts to its directions. In the
present case, the police officers
applied for bai | bef ore a
Magi strate who refused bail and
still t he accused, wi t hout
surrendering before t he

Magi strate, obtained an order for
stay to nove the Sessions Court.
This direction of the Magistrate
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was wholly irregular and naybe,
enabled the accused persons to
circunvent t he principle of
Section 439 CrPC W m ght have
taken a serious view of such a
course, indifferent to nandatory
provi si ons, by the subordinate
magi stracy but for the fact that
in the present case the accused
made up for it by surrender before

the Sessions Court. Thus, the
Sessi ons Cour t acqui red
jurisdiction to consider the bai

applicati on. | t could have
refused bail and renmanded the
accused to custody, but, in the

circunstances and for the reasons
mentioned by it, exercised its
jurisdiction in favour of grant of
bail. The H gh Court added to the
conditions subject to which bai

was to be granted and nentioned
that the accused had submtted to
the custody of the court. W,
therefore, do not proceed to upset
the order on this ground. Had the
circunstances been different we
woul d have denolished the order

for bail. W may frankly state
t hat had we been | ef t to
overselves we mght not have
granted bail but, sitting under

Article 136, do not feel that we
should interfere with a discretion
exercised by the two courts
bel ow.

13. The | earned Counsel, therefore, submtted

t hat when a person surrenders before the Court and
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submts to its directions, the person could be
said to be in judicial custody. The | earned
Counsel pointed out that this has been foll owed by
our Hgh Court in Ritesh Prem Gayal & anr. Versus
Senior Inspector of Police & anr, reported at
2008(2) BomC. R (Cri.)128. Simlar view was taken
in Judgnment in CRIMNAL APPLI CATION NO 3380 OF
2004 in Kiran Vasant Achrekar versus State of

Mahar ashtra deci ded on 12th Oct ober, 2004.

14. | have carefully considered the argunents

advanced by the | earned Counsel for the parties.

15. It may be seen that the recent Judgnents
of the Suprene Courts on which the | earned Counsel
for the informnt I ntervener places reliance
refer to the observations of the Suprenme Court in
NI RANJAN SINGH s case. It is not that subsequent
Benches take any different view fromthe one taken

in N RANJAN SINGH s case. They follow the I|aw
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laid down in N RANJAN SI NGH Hence, it wll not
be appropriate to read observations in N RANJAN
SINGH s case selectively. There can be no doubt
as held in para 6 of the Judgnent in N RANJAN
SINGH s case that no person accused of an offence
can nove for bail under Section 439 of the Code of
Crimnal Procedure, 1978 unless he is in custody.
But it is also clarified in para 9 that when a
person surrenders before the Court and submts to
its directions, he is said to be in judicial
custody and therefore, an application for bail
would lie. Therefore, as far as challenge to the
tenability of the application of this Court is
concerned, it has to be rejected. The applicant,
by submitting hinmself to the jurisdiction of this
Court nust be taken to have submtted hinself to
the custody of the Court. In fact, the |earned
Sessions Judge while rejecting the application
shoul d have seen this and shoul d have renmanded the

applicant to custody, if he felt that the
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applicant was not entitled to bail. However, it
Is worthy of note that the |earned Sessions Judge
has not rejected the application for bail on the
ground that the applicant was not in custody but
has rejected it on nerits. Therefore, if he was
rejecting the application for bail, he could have
taken the applicant in custody which could have

obvi ated t hi s debat e.

16. Next , the I|earned Counsel for t he
intervener and the learned APP object to the
tenability of the application on the ground that
the applicant had been directed by this Court to
apply for reqular bail before the concerned Court
which was seized of the matter, and since the
Court which is seized of the matter is that of
Judicial Magistrate First Cass, Pune, it was
I ncunbent upon the applicant to apply before that
Court for  bail. He submtted that it was
inpermssible, in the face of this judicial

direction, for the applicant to approach the Court
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of Sessions and now this Court.

17. The |earned Counsel for the applicant
submtted that this Court had directed the
applicant to apply for regular bail before the
concerned Court. He submtted that since the
of fence which the applicant is alleged to have
commtted is one punishable under Section 467 of
the Indian Penal Code for which punishnment of
I mprisonment for life is prescribed, a Judicial
Magi strate First Class would not at all have been
entitled to entertain an application for bail. He
submtted that provisions of Section 437 of the
Code of Crimnal Pr ocedur e, 1973 enable a
Magi strate to grant bail only in cases other than
those in which there are reasonable grounds for
believing that the person is guilty of an offence
puni shable with death or inprisonment for life.
He submtted that this Court in The State of

Maharashtra Versus Kaushar Yasin Qureshi and
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another, reported at 1996(5) BomC R 473 had so
held. In that case, however, the question was of
of fence puni shabl e under Section 302 of the Indian
Penal Code, for which m ninmum punishnent itself is

i nprisonnment for life.

18. The Ilearned Counsel for the applicant
next submtted that in State of Miharashtra Versus
Raj kumar Kunda Swam, reported at 2002( Supp.
2)BomC. R 79, this Court had again held that a
Magi strate was not entitled to grant bail in
of fence punishable with inprisonnent for life. In
t hat case, the offence conplained was one
puni shabl e under Section 409 of the Indian Penal
Code. Wiile so holding the learned Single Judge
had placed reliance on the Judgnent in The State
of Maharashtra Versus Kaushar Yasin Qureshi and
another, reported at 1996(5) Bom C R 473. The
observations of the Court in para 21 of the

Judgnent may be usefully reproduced as under : -
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21. From t he facts and
circunstances of this case, it is
crystal clear that there are
reasonable grounds to Dbelieve
t hat r espondent - accused S
I nvolved in the offence specially
of fence puni shable under section
409 of the |.P.C. and apart from
that the fact that whether a
prima facie case is nmde out.
Some of the factors which are to
be borne in mnd in deciding the
question of grant of bail are the
gravity/ magnitude of the offence

and whet her t here IS any
| i kel i hood of the accused person
absconding. In the instant case,

both the considerations mlitate

agai nst the respondent - accused.
19. The Ilearned Counsel for +the applicant
therefore, submtted that since the Magistrate
does not have jurisdiction to entertain an
application for bail, his client was justified in
approaching the Court of Sessions, and now this
Court, for grant of bail, since irrespective of
what orders were passed by this Court in Crimnal
Application No.4356 of 2009, the applicant could
not have been ordered to seek exercise by a

Magi strate of jurisdiction which did not vest in
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him He submtted that the jurisdiction cannot be
conferred by judicial orders, even if it were to
be presunmed that this Court had directed the
applicant to approach the Court of Judicial
Magi strate First C ass. The |earned Counsel
subm tted t hat consi deri ng t he | ack of
jurisdiction in the Mgistrate to entertain
application for bail, since the offence alleged is
puni shable wth inprisonnment for life, t he
reference to concerned Court which was seized of
the matter in the order in Crimnal Application
No. 4356 of 2009, nust be read as reference to the
Court of Sessions which had the jurisdiction to

entertain bail application.

20. The |learned Counsel for the intervener
submtted that another |earned Single Judge of
this Court had held in Anbarish Rangshahi
Patnigere Vs. State of Mharashtra, reported at
2010 ALL MR (Cri) 2775 that a Magistrate would

have the jurisdiction to grant bail even in
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of fences puni shabl e under Sections 467 and 409 of
the Indian Penal Code, 1860 though the offences
are punishable with inprisonnent for life or
i nprisonnment for ten years. While deciding this
case, the Judgnents of the |learned Single Judge in
The State of Maharashtra Versus Kaushar Yasin
Qureshi and another and State of Mharashtra
Versus Raj kumar Kunda Swam had not been brought
to the notice of the |learned Single Judge. After
considering the relevant provisions the |earned
Judge observed in para 17 and 18 as under : -

17. It may be noted here that

t he | ear ned Counsel for
I nt ervener contended that t he
Magi strate di d not have
jurisdiction to gr ant bai

because t he of f ences under
Section 467 and 409, IPC, carry
puni shnment which my be life
| mprisonnment. According to the
| earned Counsel, if the offence
Is punishable wth sentence of
death or Ilife inprisonnent, the

Magi strate  cannot gr ant bai

under Section 437(1), C.P.C
unl ess there are special grounds
menti oned therein. He relied
upon certain authorities in this
respect including Prahlad Singh
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Bhati Vs. NCT, Delhi & Anr., JT
2001(4) SCC 116. In that case,
offence was under Section 302
which is punishable wth death
sentence or life inprisonnment and
Is exclusively triable by Court
of Sessi ons. The offence under
Section 409 is punishable wth
| mprisonnment or inprisonnment for
10 years and fine. Simlarly,
the offence under Section 467 is
al so punishable with inprisonnent
for life or inprisonnment for 10
years and fine. Even though the
maxi mum sentence which may be
awarded is life inprisonnent, as
per Part | of Schedule annexed to
C.P.C., both these offences are
triable by a Magistrate of First
d ass. It appears that there are
several offences including under
sec. 326 in the Indian Penal Code
wherein sentence, which nmy be
awarded, is inprisonnent for life
or inprisonnment for |esser terns
and such offences are triable by
Magi strate of the First d ass.
If the Magistrate is enpowered to
try the case and pass |judgnent
and or der of convi ction or

acquittal, it is difficult to
understand why he cannot pass
order granting bail, which is
interlocutory in nature, in such
cases. In fact, the restriction

under Sec. 437(1), C.P.C. is in
respect of those offences which
are punishable wth alternative
sent ence of deat h or life
| mprisonnent. If the offence is
puni shable with life inprisonnent
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or any other |esser sentence and
iIs triable by Magistrate, It
cannot be said that Mugistrate
does not have jurisdiction to

consider the bail application.
I n t aki ng this Vi ew, I am
supported by the old Judgnent of
Nagpur Judi ci al Comm ssioner's

Court in Tularam & Os. Vs,
Enperor, (1926)27 Cr.L.J.1063 and
also by the Judgnent of the
Kerala H gh Court in Satyan Vs.

St at e, 1981 Cr.L.J.1313. I n
Satyan, the Kerala H gh Court
consi der ed sever al earlier

Judgnents and observed thus in
paras 7 and 8 : -

7. According to the [|earned
Magi strate Section 437(1) does
not enpower him to release a
person on bail if there are
reasonabl e grounds for Dbelieving
that he has commtted an offence
puni shable wth death or an

of f ence puni shabl e Wi th
i nprisonnment for life. It other
words the |earned Magistrate has
I nterpreted t he expr essi on

of fence puni shable wth death or
| mprisonnment for life in Section

437(1) to include all offences
where the punishnent extends to
I nprisonment for life. Thi s
reasoni ng, no doubt, IS seen

adopted in an old Rangoon Case H.
M Boudville Vs. Enperor, AR
1925 Rang. 129 : (1925)26Cri.L.J.
427 while interpreting the phrase

an of fence punishable wth death
or transportation for |life I n



27

Section 497, C.P.C, 1898. But
that case was dissented from in
Mohamred Eusoof Vs. Enperor, AIR
1926 Rang. 51:(1926)27Cri . L.J.

401) . The Rangoon High Court
hel d that the prohibition against
granting bail Is confined to
cases where the sentence is
ei t her deat h or alternative
transportation for life. In

ot her words, what the Court held
was that the phrase death or
transportation of life I n
Section 497 of the old Code did
not extend to offences punishable
with transportation for life
only, it wll be interesting to
note the followng passage from
t he above judgnent:

It is difficult to see what

principl e, ot her t han pur e
enpiricism shoul d di sti ngui sh
of f ences puni shabl e Wi th
transportation for life from
of fences punishable wth [|ong

ternms of inprisonnent; why, for
I nstance, the detenu accused of
| urking house trespass wth a
view to commt theft, for which
the punishnent is fourteen years
| nprisonnment, should be specially
favoured as agai nst t he
I ndi vidual who has dishonestly
received stolen property, know ng
that it was obtained by dacoity,
for which the punishnent happens
to be transportation for life ?
It cannot seriously be argued
t hat the conparatively slight
difference in decree of possible
puni shnent will render it norally
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less likely that the person
arrested wi || put I n an
appearance in the one case rather
than the other. On the other
hand the degree of difference is
SO gr eat as bet ween

transportation for |ife and death
as to be imeasurable. A prudent
Legi sl ature wll, t heref ore,
withdraw from the discretion of
the Magi stracy cases in which, if
guilt is probable, even a man of
the greatest fortitude nmay be
wlling to pay a material price

however, exorbitant, for life.

The above decision has Dbeen
foll owed by the Nagpur H gh Court
in the case reported in Tul aram
Vs. Enperor, AIR 1927 Nag. 53:
(1926) 27Cr. L. J. 1063).

8. The reasoning applies wth
equal force in interpreting the
phr ase of fence punishable wth
death or inprisonnent for life
So long as an offence under
section 326 1is triable by a
Magi strate of the First dass
there is no reason why it should
be viewed differently in the
matter of granting bail from an
of fence under Section 420, |.P.C
for which the punishnent extends
i nprisonnment for 7 years or any
other non-bailable offence for
whi ch the punishnment is a term of
| npri sonnent .
|t woul d be i 11 ogical and
| nconprehensible to say that the
magi strate who can hold the tria
and pass judgnent of acquittal or
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convi ction for t he of f ences

puni shable with sentence of life
| nprisonnment or lesser term of
| mprisonment, for exanpl e I n
of fences under Ss. 326, 409, 467,
etc., cannot consi der t he
application for  Dbail In  such
of f ences. In fact, it appears

that the restriction under Sec.
437(1)(a) is applicable only to
t hose cases which are punishable

wth death sentence or life
| mpri sonnent as al ternative
sent ence. It may be noted that

in Prahlad Singh Bhati (supra),
in para 6, the Suprene Court held
that even though there 1is no
| egal bar for a Mgistrate to
consi der an application for grant
of bail to a person who is
arrested for an of f ence
exclusively triable by a Court of
session, yet it would be proper
and appropriate that in such a
case the Magistrate directs the
accused person to approach the
Court of Session for the purposes
of getting the relief of bail.
This nmay be applicable to nmany

cases, wher ei n t he sent ence,
whi ch may be awarded, is not even
life | nprisonnent, but t he

offence is exclusively triable by
court of Sessions for exanple
of f ences puni shabl e under
Sections 306, 308, 314, 315, 316,
399, 400 and 450. Taking into
consideration the |egal position,
| did not find any substance in
t he contention of M. Bhatt,
| ear ned Counsel for t he
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I ntervener that nerely because
the offence is under Secs.409 and
467, |PC, Magistrate did not have
jurisdiction to hear and grant
t he bail.

18. Even though | find that the
| ear ned Magi strate had
jurisdiction to consider the bai

application and to grant bail,
still taking into consideration
seriousness and gravity of the
matter, it was highly inproper on

t he part of t he | ear ned
Magi strate to show such haste in
consi dering t he application
I mredi atel y and maki ng
endor senent s on t he bai

application mnute to mnute and
refusing reasonable opportunity
to the investigating agency to

oppose that application, | find
that the order passed by the
Magi strate  granting bai | was
W thout application of mnd to
the facts of the case. By

granting bail and refusing police
custody of the accused, who were
not in police custody even for a
day, t he | ear ned Magi strate
practically prohi bited t he
I nvestigating agency from naking
proper investigation to the case
which, in fact, required in-depth
Il nvestigation and which could not
be possible wthout the police

cust ody. Therefore, while the
order refusing the police custody
coul d be chal | enged under
revi si onal jurisdiction under

sec. 397, the order granting bai



31

could be cancel | ed by t he

superior courts, including the

Sessions Court, by virtue of the

powers under sec.439(2), C.P.C
21. The |earned Counsel therefore submtted
that since the |earned Judicial Magistrate First
Class did have jurisdiction to decide application
for bail, in view of specific directions of this
Court in Crimnal Application No.4356 of 2009, the
proper course open to the applicant was to
approach the |earned Magistrate. The | earned
Counsel for the conplainant submtted that this
Court may not entertain an application for bail in
the face of these directions, since this Court
considering applications for bail on its own
nerits may result in loss of valuable right to

both the parties to question the order of the

Magi strate should it go agai nst them

22. Since both the |earned Counsel have
sought to rely on Judgnents of this Court which

take a dinetrically opposite view about the powers
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of the Magistrate to grant bail in cases where
puni shment prescribed is one which can extend to
inprisonnment for life, but is not the mninum
prescri bed puni shnent for the offence, t he
gquestion as to whether a reference to a Division

Bench i s necessary arose.

23. The | earned Counsel for the applicant had
al so placed reliance on Judgnent of the Suprene
Court in Prahlad Singh Bhati Versus N.C. T., Delh

& another, reported at 2001(5)Bom C R 727 where
the Suprenme Court had held that regular bail under
Section 437 could not be granted when accused was
found to be involved in graver offence of nurder
under Section 302 of the Indian Penal Code. In
this context, the Suprene Court observed in para

6, 7 and 11 as under : -

6. Even though there is no |ega
bar for a Mugistrate to consider

an_application for grant of bail
to a person who is arrested for an
of fence exclusively triable by a
Court of Sessions yet it would be

proper and appropriate that in
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such a case the Magistrate directs
the accused person to approach the
Court of Session for the purposes
of getting the relief of bail.
Even I n a case wher e any
Magi strate opts to make an
adventure of exercising the powers
under section 437 of the Code in
respect of a person who s
suspected of the conm ssion of
such an offence, arrested and
detained in that connection, such
Magi strate has to specifically
negate the existence of reasonable
ground for believing that such an
accused is qguilty of an offence
puni shable with the sentence of
death or inprisonnent for life.
In a case, where the Magistrate
has no occasion and in fact does
not find, that there were no
reasonabl e grounds to believe that
the accused had not commtted the
of fence punishable with death or
| mprisonnent for life, he shall be
deened to be havi ng no
jurisdiction to enl ar ge t he
accused on bail.

7. Powers of the Magistrate, while
dealing with the applications for

grant of bail, are regulated by
t he punishnment prescribed for the
offence in which the bail 1is
sought . Generally speaking if
puni shnment prescribed S for
lnprisonnent for life and death
penal ty and t he of f ence S

exclusively triable by the Court
of Sessions, the Magistrate has no
jurisdiction to grant bail unless
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the matter is covered by the
provisos attached to section 437
of the Code. The I|imtations
circunscribing the jurisdiction of
the Magistrate are evident and

appar ent. Assunpti on of
jurisdiction to entertain the
application S di sti ngui shabl e
from t he exercise of t he

jurisdiction.

11. Wile allowing this appeal and
setting aside the orders inpugned
we permt the respondent-accused
to apply for regular bail in the
trial Court. | f any such
application is filed, the sane
shal | be disposed of on its nerits
keeping in view the position of
law and the observations nuade
her ei nabove. W would reiterate
that in cases where the offence is
puni shabl e Wit h deat h or
Lnprisonnent for life which is
triable exclusively by a Court of
Session, the Magistrate may, in
his wisdom refrain to exercise
the powers of granting the bail
and refer the accused to approach
the higher Courts unless he is
fully satisfied that there is no
reasonable ground for believing
that the accused has been guilty
of an offence punishable wth
death or inprisonnent for life.

In fact, this Judgnent would show that it is not

that the Magistrate cannot grant bail in cases
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where the offence is punishable wth inprisonnent
for life, if the offence is triable by the
Magi strate. The observations of the Suprene Court
t hat generally speaking | f the puni shnent
prescribed is that of inprisonnment for l|ife or
death penalty, and the offence is exclusively
triable by the Court of Sessions, the Magistrate
has no jurisdiction to grant bail, unless the
matter is covered by the provisos attached to
section 437 of the Code. Thus, nerely because an
of fence is punishable when inprisonnment for Ilife,
it does not follow a Mgistrate would have no
jurisdiction to grant bail, unless offence is also
exclusively triable by the Court of Sessions.
This, inplies that the Magistrate would be
entitled to grant bail in cases triable by him
even though punishnment prescribed may extend to
I mprisonnment for life. This Judgnent in Prahl ad
Singh Bhati's case had not been cited before

Judge, who decided State of Maharashtra Versus
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Raj kumar Kunda Swam . Had this Judgnent been
noticed by the Hon'ble Judge deciding that case,

t he observation that the Magi strate may not deci de

an application for  Dbail iIf the offence is
puni shable wth inprisonnment for [|ife would
possi bly woul d not have been nade. |In view of the

observations of the Suprene Court in Prahlad Singh
Bhati's case, it is clear that the view taken by
J.H Bhatia, J. in Anbarish Rangshahi Patnigere Vs.
State of Maharashtra, reported at 2010 ALL MR
(Cri) 2775 is in tune with the Judgnent of the
Suprenme Court and therefore, the Mgistrate would

have jurisdiction to grant bail.

24, In view of this, there should be no
difficulty for the applicant to approach |earned
Magi strate, as had been directed by this Court,
for seeking regular bail since it is the Court of
the Magi strate which would be seized of the matter

and whi ch would eventually try the case.
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25. As held by the Suprenme Court in K L.
Verma v. State, reported at (1998) 9 SCC 348,
portion whereof has been quoted in earlier part of
the Judgnent, though the applicant had approached
the wong Court i.e. Court of Sessions for bail
rat her than approaching the | earned Magi strate who
IS seized of the matter, in terns of directions of
this Court given on 28th June, 2010 in Crimnal
Appl i cation No. 4356 of 2009, and though this Court
had directed that the anticipatory bail granted
would be effective till filing of the charge
sheet, the order granting anticipatory bail to the
applicant till filing of the charge sheet could be
extended for a period of 15 days to enable the
applicant to approach the Court of Judicial
Magi strate First C ass seized of the matter and by
a further period of 15 days fromthe date of order
by the Magistrate should it be against the
applicant, to enable the applicant to approach
Court of Sessions or this Court. |f the applicant

does not approach the concerned Court wthin a
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period of 15 days, the order would | apse. The
| earned Judicial Magistrate First dass shall
decide the applicant's application, uninfluenced
by order passed by the Additional Sessions Judge

rejecting applicant's application.

26. Crim nal Application S accordingly

di sposed of.

(R C. CHAVAN, J.)



