	Provisions of Appeal and Revision
Excise Law as well as Customs Act makes elaborate provisions for departmental adjudication, appeals and revision. The provisions are almost identical in both the Acts.
Excise Act has made elaborate provisions for appeals. There is only one appeal in case of orders of Commissioner, while in case of other orders (i.e. orders of Superintendent, Assistant Commissioner, Dy Commissioner, Jt. Commissioner, and Additional Commissioner), first appeal is with Commissioner (Appeals) and other with Tribunal. Appeal/reference against order of Tribunal can be made in certain cases. In some matters, revision application lies with Government.
Civil Court has no jurisdiction in excise and customs matters - As per section 9 of Code of Civil Procedure, civil court has a wide, all embracing jurisdiction to entertain a claim. It can try all civil suits except those which are expressly or impliedly barred.
Excise and Customs Law provides remedies of appeal etc. and normally, assessee does not approach Civil Court to get redressal in excise matters. Section 35C(4) of CEA [Parallel section 129B(4) of Customs Act] prescribe that order of Tribunal is final, subject to reference to High Court or appeal to Supreme Court. Section 11B(3) of CEA [parallel section 27(3) of Customs Act] makes it clear that any refund will be granted only as per provisions of section 11B(2) of CEA [parallel section 27(2) of Customs Act]. Thus, these provisions effectively bar the jurisdiction of Civil Court in excise matters, except in cases where the law is claimed or declared as invalid.
Excise Law is a complete code in order to seek redress in excise matters and hence, jurisdiction of Civil Court is ousted. Vesting parallel jurisdiction in Civil Courts would destroy the finality attached to orders passed by Central Excise authorities - UOI v. Narasimhulu - 1969 (2) SCC 659 = 1983 (13) ELT 1534 (SC) followed in UOI v. Urvish Snuff Factory - 1995 (77) ELT 823 (Guj HC). 
Some provisions are common to appeals before Commissioner (Appeals) and Tribunal. These are discussed first.
Time limit for filing appeal and Condonation of delay
Every Statute prescribes time limit within which appeal has to be filed. The time limit is necessary as firstly, matters cannot be kept hanging indefinitely and secondly law helps only those vigilant and careful about their rights and not those who are negligent and careless. Excise and Customs law allows time of 60 days for filing appeal to Commissioner (Appeals) and three months for filing of appeal to CEGAT, after the order is communicated to him. 
Calculating time provided for appeal - Legal provisions for calculating the time prescribed for appeal are : (a) Section 35-O of CEA - parallel section 131A of Customs Act - provides that time taken for obtaining a copy of order shall be excluded, as a certified copy of order must accompany the appeal. (b) Day on which order is received should be excluded. (c) As per section 29(2) of Limitation Act, if last day is a gazetted holiday, appeal can be filed on next working day. (d) If appeal is sent by registered post, date of actual receipt at the appellate authority will only be considered.
Condonation of delay in filing appeal - Delay can be condoned if sufficient cause is shown for not presenting appeal in time. Delay upto last date of filing of appeal need not be explained, but delay thereafter has to be explained. 
Power to condone delay - Delay may occur due to genuine reasons and hence appellate authorities are empowered to condone delay. Commissioner (Appeals) can condone delay only upto 30 days (that time three months). Commissioner (Appeals) has no powers to condone delay beyond 30 days (that time three months). - Max Machinery Mfg (P.) Ltd. v. CCE - 1991 (56) ELT 612 (CEGAT) * Jain Spinners Ltd. v. CCE - (1996) 81 ELT 366 (CEGAT). There is no such restriction on Tribunal about the period. Condonation is not a matter of right even for genuine reasons. Various factors are considered and it may happen that even a one day delay may not be condoned while in another case, delay of even months may be condoned. 
Specific application for condonation required – As per section 5 of Limitation Act, application for condonation of delay is required. 
Strict view has been modified - Earlier strict view about condonation of delay has since been modified and a broad view is being taken.
In State of West Bengal v. Administrator, Howrah Municipality - AIR 1972 SC 749 = (1972) 1 SCC 366, it was observed that in the matter in deciding whether a particular case amounts to 'sufficient cause' or not, Courts have to use their judicial discretion in the interest of justice. The words 'sufficient cause' should receive a liberal construction so as to advance substantial justice when no negligence or inaction or want of bona fide is imputable to party. – same view in Vedabai v. Shantaram Baburao 2001 AIR SCW 2809 = 2001(4) SCALE 506 = 125 STC 375 = 253 ITR 798 = 122 Taxman 114 = 132 ELT 15 (SC) * Ram Nath Sao v. Gobardhan Rao 2002 AIR SCW 978 = (2002) 3 Comp LJ 274 = 2002(2) SCALE 334.
In M K Prasad v. P Arumugam 2001 AIR SCW 2810 = 2001(4) SCALE 600, also it was held that ‘sufficient cause’ should be liberally construed. However, in this case, appellant was asked to make payment of Rs 50,000 to opposite side to mitigate inconvenience caused by the delay.
In Collector, Land Acquisition, Anantnag v. Mst Katiji - 1987 (28) ELT 185 (SC) = AIR 1987 SC 1353 = 35 Taxman 17 = 1987 UPTC 2128 = (1987) 167 ITR 471 (SC) = (1987) 66 STC 228 (SC) = (1987) 2 SCC 107 = (1987) 2 SCR 387 = (1987) 62 Comp. Cas. 370 (SC); the Apex Court has given some guidelines, which can be summarised as follows : (1) Ordinarily a litigant does not stand to benefit by lodging an appeal late (2) Refusing to condone delay can result in a meritorious matter being thrown out at the very threshold and cause of justice being defeated. When the delay is condoned, highest that can happen is that a cause would be decided on merits after hearing the parties. (3) "Every day's delay must be explained", does not mean that a pedantic approach should be made. Why not every hour's delay, every second's delay ? The doctrine must be applied in a rational common sense pragmatic manner (4) When substantial justice and technical consideration are pitted against each other, cause of substantial justice deserves to be preferred for the other side cannot claim to have vested right in injustice done because of a non-deliberate delay. (5) There is no presumption that delay is occasioned deliberately or on account of culpable negligence, on account of mala fides. A litigant does not stand to benefit by resorting to delay. In fact he runs a serious risk. (6) It must be remembered that judiciary is respected not on account of its power to legalise injustice on technical grounds but because it is capable of removing injustice and is expected to do so. It was held : "Law should be applied in meaningful manner which subserves the ends of justice. There may be various reasons like sudden sickness of appellant or his advocate, strike in factory etc. If delay is not condoned, appeal will be dismissed without hearing on merit".
In respect of application for condonation from Government, it was observed : "All litigants, including the State as a litigant, should be accorded same treatment and law should be administered in an even handed manner. In fact, on account of impersonal machinery, and bureaucratic machinery, delay on part of State is less difficult to understand." 
These views were fully endorsed in State of Haryana v. Chandra Mani - (1996) 2 SCALE 820 = (1996) 3 SCC 132 = 143 ELT 249 = JT 1996 (3) SC 371 = 1996 AIR SCW 1672 = (1996) 14 RLT 245 = AIR 1996 SC 1623 = 64 ECR 15 (3 member bench). In this judgment, the Apex Court observed : 'It is common knowledge that this Court has been making a justifiably liberal approach in matters instituted in this Court. But the message does not appear to have percolated down to all the other courts in the hierarchy.'
Stay of Recovery Pending Appeal
Appeal is subject to pre-deposit of duty pending appeal. Further, even when appeal is pending, actions for recovery of dues can be taken.
Prior deposit of duty pending appeal - Section 35F of Central Excise Act (similar section 129E of Customs Act) provides that person desirous of appealing against the order shall, pending the appeal, deposit the duty demanded or penalty levied. However, the appellate authority [Commissioner (Appeals) or Appellate Tribunal] is empowered to dispense with such deposit if it is of the opinion that the deposit of duty or penalty will cause undue hardship to the person. Such waiver may be subject to such conditions as may be imposed to safeguard interests of revenue. This provision is only for hearing and deciding the appeal by the appellate authority on merits. Normally, while admitting appeal without payment of dues, stay for recovery is also granted as considerations for granting stay and dispensing of pre-deposit are same. It will be futile to admit appeal without payment of duty and penalty, if stay for recovery is not simultaneously granted. However, mere filing appeal or admitting appeal does not amount to grant of stay. 
Stay/Dispensing of Prior deposit - Order passed by adjudicating authority becomes effective as soon as it is signed and issued to concerned person. Excise authorities can take legally permissible steps to recover the duty and penalty as confirmed in the order. There is no legal binding on them to wait till the decision of appellate authority. 
Decision of appeal may take time and recovery of amount pending appeal might lead to injustice and hardship to party. Hence, appellate authorities can grant stay of recovery of dues till appeal is decided, subject to conditions as they may deem fit. Such powers are not specified in the Act, but Supreme Court, in ITO, Cannanore, v. M K Mohammad Kunhi - AIR 1969 SC 430 = (1969) 71 ITR 815 (SC), has held that these are incidental and ancillary powers of appellate authority, as without such powers, appeal would be rendered nugatory even if successful. 
A separate application should be made along with appeal requesting for stay of recovery till appeal is decided.
Stay by Commissioner (Appeals) - Stay can be granted by Commissioner (Appeals) in respect of appeals before him. He can grant stay subject to conditions as he deems fit. However, appeal cannot be filed to Tribunal against this order, though Commissioner (Appeals) can himself modify his own ‘interlocutory order'. 
Suggested time to decide stay application – Commissioner (Appeals) should, wherever possible to do so, decide such application within 30 days from filing. [second proviso to section 35F of Central Excise Act – parallel 129E of Customs Act]. No such time limit has been specified in respect of stay application by CESTAT. Even the time limit prescribed in case of Commissioner (Appeals) is only indicative, as the wording is ‘wherever possible to do so’.
Mere filing appeal does not amount to stay - Mere filing of appeal does not amount to stay or dispensing of pre-deposit. – Siddhartha Tubes v. CCE 2000(123) ELT 516 (MP HC)
Tribunal can recall and restore order if conditions fulfilled late - It has been held that if the party subsequently complies with requirement of payment of pre-deposit, the Tribunal has powers to recall and restore the appeal, if ends of justice require such action. 
Stay application by departmental authorities - If the decision is in favour of the assessee, department can also go in appeal. However, they are obliged to obey the order unless they obtain a stay.
Criteria for granting stay/dispensing pre-deposit of duty - Wide discretion is available to appellate authority in granting stay/dispensing pre-deposit of duty. The Act only prescribes that pre-deposit may be dispensed if it would cause 'undue hardship' to the person. The hardship can be any hardship and not only financial hardship. While granting stay, interest of revenue should be safeguarded. There are no hard and fast rules, but appellate authority do take following into consideration of * Prima facie case * Balance of convenience * Financial Hardship * Irreparable Injury etc. while granting stay and imposing conditions for stay/dispensing of pre-deposit.
The principles for waiver of condition of pre-deposit, well settled by a catena of decisions of Supreme Court and High Court are (a) whether there is a prima facie case in favour of assessee (b) the balance of convenience qua the deposit or otherwise (c) irreparable loss, if any to be caused in case stay is not granted and (d) safeguarding public interest. – JCT Ltd. v. ITAT (2002) 125 Taxman 866 (Del HC DB). 
Validity of stay granted by Tribunal is only 180 days - Section 35C(2A) of Central Excise Act and section 129B(2A) of Customs Act, (as amended on 11-5-2002) provide that if stay is granted by Tribunal for recovery, appeal shall be decided by Tribunal within 180 days. If appeal is not disposed of by Tribunal within 180 days, the stay shall stand automatically vacated. 
Thus if Tribunal does not pass final order in 180 days, department can start proceedings for recovery of duty under section 142 of the Customs Act as made applicable to Central Excise. The provision is probably made as it is felt that assessees obtain a stay order and then try to delay the matter. However, if Tribunal is unable to decide the issue within 180 days for reasons not attributable to the assessee, the assessee will be put in a very difficult position for no fault of his. In any case, assessee can apply for renewal of stay every 180 days. This will only increase fruitless work of Tribunal.
Review application (Departmental Appeal)
Copy of order of Assistant / Deputy Commissioner as adjudicating authority is sent to Commissioner. If Commissioner is of opinion that the order needs review, a departmental appeal can be filed with Commissioner (Appeals). Similarly, Copy of order of Commissioner as adjudicating authority is sent to CBE&C. If CBE&C is of opinion that the order needs review, a departmental appeal can be filed with CESTAT. 
Purpose of review - The review by Board/Commissioner is ‘for the purpose of satisfying itself (i.e. Board/Commissioner) as to legality or propriety of any decision or order passed by Commissioner as adjudicating authority’. [Practically, it is taken as departmental appeal].
Appeal against order of Commissioner (Appeals) – Note that in case of order of Commissioner (Appeals), department has to file a regular appeal with Tribunal u/s 35B(2) of CEA [parallel section 129A(2) of Customs Act] within prescribed time. It is a regular appeal, and not a ‘review’.
Order for review by Commissioner of order of officer lower than him - Commissioner can order review of the order of DC / AC / Superintendent of Central Excise (as adjudicating authority). Such order for review can be issued by Commissioner under section 35E(4) of CEA [Parallel section 128D(4) of Customs Act]. The Commissioner can instruct the adjudicating authority within a period of six months (where it is possible to do so], but not beyond a period of one year from decision or order of adjudicating authority to apply to Commissioner (Appeals). [Thus, six months limit is only indicative and not binding].
On receipt of such order, the adjudicating authority (DC / AC / Superintendent) should file application to Commissioner (Appeals) within three months (appeal against his own order). This will be treated by Commissioner (Appeals) as appeal by department against the decision of adjudicating authority. The appeal shall be in respect of such points arising out of the order of adjudicating authority (DC / AC / Superintendent) as may be specified by Commissioner.
Appeal is of Commissioner even if signed by Dy / Assistant Commissioner – Even if the review application is signed by Assistant / Deputy Commissioner under authorisation, the Commissioner continues to be appellant and his name should be mentioned as appellant. – CCE v. Coral Health (2001) 137 ELT 437 (CEGAT SMB). 
Order for review by CBE&C of order of Commissioner - CBE&C can order review of the order of Commissioner of Central Excise (as adjudicating authority). Such order for review can be issued by CBE&C under section 35E(1) of CEA [Parallel section 128D(1) of Customs Act]. The CBE&C can instruct any Commissioner within a period of six months (where it is possible to do so), but not beyond a period of one year from the order of Commissioner to apply to CESTAT. [Thus, six months limit is only indicative and not binding].
On receipt of such order, the Commissioner should file application to CESTAT within three months from communication of order to him. This will be treated by CESTAT as appeal by department against the decision of Commissioner. The appeal shall be in respect of such points arising out of the order of Commissioner as may be specified by CBE&C. [Note that in case of order of Commissioner (Appeals), an appeal has to be filed by Commissioner under section 35B(2) of CEA [Parallel section 129A(2) of Customs Act], within three months as specified in section 35B(3) of CEA [Parallel section 129A(3) of Customs Act], while in case of order of Commissioner as adjudicating authority, application for review (which is in nature of departmental appeal) can be filed within 15 months - 12 months for CBE&C to issue order for review and further three months to Commissioner to file an application]. 
Review must arise out of order as may be specified - It may be noted that order of CBE&C (for review of order of Commissioner) and that of Commissioner (for review of order of Assistant / Deputy Commissioner) must satisfy two requirements (a) The matter must arise out of the decision or order. Thus, review cannot be made if the matter does not arise out of the order. New points not connected with order cannot be raised. (b) The points to be determined have to be specified by CBE&C or Commissioner as the case may be. Thus, in such departmental appeal, only points specified can be determined. New point cannot be taken up.
Departmental Review against demand of duty is allowable – In Asian Paints v. CCE 2002(142) ELT 522 (SC 3 member bench), it has been held that recovery of duty can be made pursuant to an appeal filed u/s 35E of CEA [corresponding to section 128D of Customs Act] or by raising demand u/s 11A of CEA (parallel section 28 of Customs Act) as both operate under different field. [CEGAT order in CCE v. LML Ltd. 2002(143) ELT 431 (CEGAT 3 member bench) also accepts the principle that when two remedies are available, revenue can select either, though the point at issue was different in this case]. 
Authorisation should be proper - Authorisation should be proper. Commissioner should state that in his opinion the order being appealed against is not proper and legal. Authorisation should be properly signed. Otherwise, departmental appeal can be dismissed. 
Appeal to Commissioner (Appeals)
Appeal against order of Superintendent, Assistant Commissioner, Dy. Commissioner and Additional Commissioner lies with Commissioner (Appeals), u/s 35(1) of CEA - parallel section 128(1) of Customs Act. [Appeal against order of Commissioner lies directly to Tribunal.] 
Appeal can be filed against any order - In Rashtriya Chemicals & Fertilizers v. CCE 1997(90) ELT 362 (CEGAT), it was held that communication from Assistant Commissioner (fixing different Assessable Value) even if passed without hearing or without disclosing full reasons, is a 'decision'. It is appealable order and appeal should be filed against such decision.  In Shree Synthetics Ltd. v. CCE 1987(29) ELT 443 (CEGAT), it was held that a communication from Assistant Collector that he has considered the representation of appellant and rejected his contention, is an appealable order and appeal should be filed within prescribed limit.
Time limit for filing appeal - Appeal must be filed within 60 days from date of communication of order. Commissioner (Appeals) has powers to extend this period by further 30 days if sufficient cause is shown. [Till 11.5.2001, the time limit for filing appeal was 3 months and Commissioner (Appeals) could condone delay for further 3 months]. 
Commissioner (Appeals) cannot condone delay beyond the statutory limits. – Tamilnadu Tobacco v. CCE 1999(109) ELT 442 = 28 RLT 723 (CEGAT) – followed in Maruthi Industrial Carbohydrates v. CC (2001) 136 ELT 1331 (CEGAT). 
Form of Appeal to Commissioner (Appeals) - Appeal should be in prescribed form No. EA-1 (CA-1 in case of Customs) in duplicate and should be accompanied by a certified copy of the decision or order against which appeal is filed. – Rule 3(3) of Central Excise (Appeals) Rules * Parallel rule 3 of Customs (Appeal) Rules, 1982. The form requires to give name and address of appellant, details of order appealed against, description of goods, whether duty or penalty is deposited, whether appellant wants to be heard in person and relief claimed. Appeal should also state statement of facts and grounds of appeal. It should be properly verified. For form of appeal EA-1 - see Annex 15.1. 
Stay application - If duty demanded and penalty/fine imposed is not paid, separate application for waiver of pre-deposit of duty and stay of recovery should be filed. Though there appears to be no legal requirement that the application for stay has to be filed along with appeal, it is highly advisable to do so. If appeal is filed but stay application is not filed, appeal may be dismissed without hearing, as was done in Shoor Industries v. CCE 1999(105) ELT 249 (CEGAT).
Departmental appeal - Departmental appeal should be in form EA-2 in duplicate (form CA-2 in case of Customs), with two copies of decision or order passed by adjudicating authority and a copy of order passed by Commissioner of CE directing the authority to apply to Commissioner (Appeals). – Rule 4(2) of Central Excise (Appeals) Rules * Rule 4 of Customs (Appeal) Rules, 1982. 
Affixing Court fee stamps - As per schedule 1 Article 6 of Court Fees Act, 1970, copy of an order not having force of decree should bear court fee stamp of 50 Ps. Hence, copy of order enclosed with appeal to Commissioner (Appeals) or CESTAT is required to bear court fee stamp of 50 Ps. 
As per Schedule II Article 11 of Court Fees Act, 1970, memorandum of appeal to executive officer requires court fee stamp of 50 Ps, while memorandum of appeal to Chief Controlling Executive or Revenue Authority requires court fee stamp of Rs 2/-. Thus, in case of appeal to Commissioner (Appeals), the memorandum of appeal should bear court fee stamp of 50 Ps, while appeal to CESTAT should bear court fee stamp of Rs 2/-.
Thus, affixing of court fee stamps to appeal and copy of order is required while filing of appeal before Commissioner (Appeals) or CEGAT. 
Order that can be passed – The Commissioner (Appeals) shall, after making such further enquiry as may be necessary, pass such order, as he thinks just and proper, confirming, modifying or annulling the decision or order appealed against. [section 35A(3) of Central Excise Act – parallel section 128(3) of Customs Act as amended w.e.f. 11.5.2001]. 
Commissioner cannot remand – The commissioner has to pass final order and matter cannot be remanded to lower adjudicating authority.  In Vipor Chemicals v. CC 2002(144) ELT 385 (CEGAT), it was held that after amendment to section 35A of CEA (corresponding section 128A of Customs Act), Commissioner cannot remand the case. However, in CCE v. Indian Aluminium Co. 2002(144) ELT 97 (CEGAT SMB), it was held that despite amendment to section 35A, power to remand a case is inherent. Commissioner can pass such order as he thinks proper by annulling the decision. By remanding the matter, he is annulling the decision. - - [Probably the decision needs review]. - - It seems that though he cannot remand, he can ask for a report from lower authority. - - After the amendment to section 35A, Commissioners are finding various ingenious ways to remand the matter (pass the buck), without actually using the word ‘remand’.  For example, Commissioner orders that assessee should submit calculation details to Assistant Commissioner and take Cenvat credit as per calculations approved by him. Many more such ingenious ways of remands by back door will be devised in due course.
Order of Commissioner (Appeals ) - The order should be in writing, shall state all points for determination, give decision and reasons for the same [section 35A(4)]. Copy of the order should be communicated to (i) Appellant (ii) the adjudicating authority against whose order the appeal was filed and (iii) Commissioner.
Revision by Central Government 
The Act provides for appeal to Tribunal in most of the cases. However, in few matters, appeal does not lie with CESTAT. In such cases, a revision application has to be made with Central Government. [An officer of the rank of Joint Secretary hears the issue and passes orders on behalf of Central Government]. 
Appeal from order of Commissioner or Commissioner (Appeals) lies with Tribunal against all orders, except (a) loss of goods occurring in transit from factory to warehouse or to another factory (b) rebate of duty on goods exported outside India or excisable goods used in manufacture of goods which are exported and (c) Goods exported without payment of duty.
In the aforesaid matters, Tribunal has no jurisdiction, but revision application can be filed with Central Government under section 35EE of CEA [parallel section 129DD of Customs Act] within three months. Central Government can annul or modify the order. In all other matters, appeal lies with Tribunal. Revision application can be filed by assessee or the Commissioner of CE.
In case of Customs, CESTAT has no jurisdiction in the matters of (a) baggage (b) payment of duty drawback and (c) goods short landed in India. In these matters, revision application lies with Central Government [section 129DD of Customs Act].
Procedure for filing application - The revision application should be in prescribed form EA-8 in duplicate (CA-8 in case of Customs). It should be signed by principal officer of company / partner / Karta of HUF / authorised person and should be accompanied by two copies of order of Commissioner (Appeals) and two copies of original order [against which Commissioner (Appeals) had passed the order]. [Rule 10(1) of Central Excise (Appeals) Rules * rule 8A of Customs (Appeal) Rules, 1982]. The revision application should be submitted personally to Under Secretary, Revision Application Unit, Government of India, Ministry of Finance, Department of Revenue, 4th floor, Jeevan Deep Building, Sansad Marg, New Delhi - 110001, or sent by registered post to him. The revision application will be deemed to have been submitted on the date on which it is received in the office of Under Secretary. [Rule 10(2) of Central Excise (Appeals) Rules * Rule 8B of Customs (Appeal) Rules, 1982]. Application should be accompanied by prescribed fees.
Time limit for filing application - Revision application must be filed in 3 months from communication of the order. This period can be further extended by three months on sufficient cause being shown. - . - section 35EE(2) of CEA - section 129DD(2) of Customs Act. In Abdul Hameed v. GOI 2000(123) ELT 416 (Ker HC FB), it was held that Government of India has no powers to condone delay beyond limitation period statutorily fixed.
Revision application by Commissioner - Application for revision can also be made by Commissioner of Central Excise, if he is of the opinion that order of Commissioner (Appeals) is not proper. He can direct an officer to file revision application. [section 35EE(1A) of CEA - parallel section 129DD(1A) of Customs Act]. This is like departmental appeal against order of Commissioner (Appeals). 
No fees are payable along with such an application. No time limit has been prescribed for filing the application.
Fees payable with application - The application should be in prescribed form with fees of Rs 1,000 if the duty and interest demanded exceeds Rs one lakh and Rs 250 if duty and interest and penalty is less than Rs one lakh. [section 35EE(3) of CEA - parallel section 129DD(3) of Customs Act]. Mode of payment of fees has not been specified. Hence, payment under TR-6 challan should be acceptable. No fee is payable if revision application is made by Commissioner of CE.
No provision of appeal against revision order - There is no provision of appeal against decision of Central Government in such revision applications (The only remedy is writ petition to High Court or SLP in Supreme Court). 
So far, revision applications are very few, compared to appeal to Tribunal.
Appeal to Tribunal
The present Tribunal CESTAT (Customs, Excise and Service Tax Appellate Tribunal) has been formed under section 129 of Customs Act. The Tribunal was named as Customs, Excise and Gold (Control) Appellate Tribunal (CEGAT). It has been re-named as CESTAT w.e.f. 14-5-2003.
Such Tribunal is a quasi-judicial body. This Tribunal hears appeals against orders of Commissioner as adjudicating authority and Commissioner (Appeals). Its powers are limited compared to the powers of Tribunal formed under Article 323-B of Constitution. However, its orders are binding on lower authorities. Tribunal is final fact finding authority. Finding of facts arrived at by Tribunal cannot be upset by higher authority unless found to be based on no evidence or irrelevant evidence or incorrect principles. Tribunal is creature of Statute and cannot traverse beyond provisions of Statute. 
Appeal against Commissioner's / Commissioner (Appeals)’s Order - Section 35B(1) of CEA [parallel section 129A(1) of Customs Act] provides that any person aggrieved by (a) Decision or order of Commissioner of Central Excise as adjudicating authority (b) Order of Commissioner (Appeals) under section 35A of CEA [parallel section 128A of Customs Act] (which are passed on appeal from order of lower authorities); can file appeal. There are two parties to an appeal : one the assessee and other the excise department. If one party files an appeal, another can file cross-objections, in nature of cross appeal. Appeal to CESTAT should be in form EA-3. For form of appeal. [In case of Customs, form No. is CA-3].
No appeal in respect of duty drawback, baggage, rebate on exports etc. – As discussed in earlier chapter, in respect of certain matters relating to duty drawback, baggage, rebates on export etc., appeal does not lie with CESTAT, but revision application is required to be made to Government. 
Departmental Appeal/ Review application - Excise Department can also file (a) appeal against orders of Commissioner (Appeal) and (b) Review application against order of Commissioner passed as adjudicating authority. This is called ‘Departmental Appeal’, though technically, in case of review application, it is not an ‘appeal’. 
It should be noted that departmental appeal cannot be filed on entirely new ground. Plea must arise out of the order. New case cannot be made at appellate stage. [for case law, see previous chapter].
Departmental Appeal against order of Commissioner (Appeals) - Vide section 35B(2) of CEA [parallel section 129A(2) of Customs Act], Commissioner of Central Excise may authorise any officer to file appeal against order of Commissioner (Appeals) if he is of the opinion that the order is not legal or proper. [Note that Commissioner (Appeals) has to forward a copy of his order to assessee as well as jurisdictional Commissioner. Commissioner can file an appeal if the Commissioner (Appeals) has given a decision favouring the assessee]. 
Review Application by CBE &C against order of Commissioner – Review application against order of Commissioner of Central Excise as adjudicating authority can be filed by Board (Central Board of Excise and Customs) under section 35E(4) of CEA [parallel section 129D(4) in Customs Act]. [This is often termed as ‘departmental appeal’, though technically, it is not an ‘appeal’].
The Board can instruct any Commissioner within one year from decision of the order to apply to Appellate Tribunal. The relevant date is one year from date of decision of Commissioner and not one year from receipt of the copy of order by the Board. If such instructions are issued beyond a period of one year, they would be time barred. On receipt of such order, the Commissioner should file application to Tribunal within three months in form EA-5. – Rule 7(1) of Central Excise (Appeals) Rules – [earlier Rule 217]. [In case of Customs, form No. is CA-5]. This will be treated by Tribunal as appeal by department against the decision of Commissioner. 
Hon. Supreme Court in M M Rubber Co. v. CCE - AIR 1991 SC 2141, have held that there is no provision for condonation of delay if such order is not issued within one year from date of order and not from the date of communication of order, in view of clear words used in the section. - also in CCE v. Azo Dye Chem 2000(120) ELT 201 (CEGAT) - followed in CC v. Sadiq Futehally 2000(121) ELT 815 (CEGAT) * CCE v. Sampura Ceramics (2001) 135 ELT 513 (CEGAT).
Either appeal u/s 35E or demand u/s 11A – In Asian Paints v. CCE 2002(142) ELT 522 (SC 3 member bench), it has been held that recovery of duty can be made pursuant to an appeal filed u/s 35E or by raising demand u/s 11A as both operate under different field.
Separate appeals if Commissioner (Appeals) files consolidated order - Some times, Commissioner (Appeals) combines similar matters and passes consolidated order covering appeals of various parties. In such cases, original orders are different and manufacturers are different. In such cases, department has to file separate appeals against each assessee even if order of Commissioner (A) is consolidated - CCE v. Uni Deritend 1999(112) ELT 860 (CEGAT).
Cross Objections to appeal - There are two parties to an appeal - one the assessee and other the excise department. If one party files an appeal, another will get notice of such appeal with a copy of appeal. The other party (assessee or department as the case may be) can file cross-objections. Provision of such cross objection has been made u/s 35B(4) of CEA and section 129A(4) of Customs Act.
The cross objection should be filed within 45 days of receiving of such notice. However, Tribunal can condone delay if sufficient cause is shown. The memorandum of cross-objections should be in form EA-4 and should be duly verified. [In case of Customs, form number is CA-4]. The cross-objections should be serially numbered and under distinct heads without any argument or narrative. Cross objections are in the nature of Cross Appeal and not in nature of opposing the points raised in the appeal. 
Constitution of CESTAT
Customs, Excise and Service Tax Appellate Tribunal (CESTAT) has been formed under section 129 of Customs Act. The Tribunal is empowered to hear appeals in cases of Customs, Excise and Service Tax. [CESTAT was known as CEGAT upto 14-5-2003]. The Tribunal consists of Judicial Members and Technical members, which gives the Tribunal a balanced overall view of legal background and practical implementation of law.
Benches of Tribunal - Tribunal sits in benches. Presently, benches are at New Delhi, Mumbai, Kolkata, Chennai and Bangalore. [Bangalore bench established w.e.f. 30.11.2000]. Mumbai benches have been shifted to Jai Centre, 34, P D Mello Road, Mumbai – 400009 w.e.f. 16-4-2003.
Types of Benches - The benches are (a) Principal Bench (b) Zonal Bench. The Principal benches are situated at Delhi. Presently there are seven Principal Benches. These benches can be assigned cases arising anywhere in India. (b) Zonal benches : These are * Northern Bench at Delhi * Southern Bench at Chennai and Bangalore * Eastern Bench at Kolkata and * Western Bench at Mumbai. The benches at Chennai, Kolkata and Mumbai can hear all matters relating to Central Excise and Customs and all matters relating to Import and Export Trade control and FEMA as are related to Customs. Zonal Bench at Delhi can hear matter only relating to matters other than classification and valuation. Principal Benches at Delhi will decide on (a) All matters relating to classification and valuation in respect of Northern Zone (b) All matters relating to classification or valuation filed anywhere in India on or before 31st August, 1995.
Constitution of Bench - The bench should be of minimum two members - one technical and other judicial. If the bench is of more than two members, there must be at least one judicial member and one technical member in the bench. Formation and benches and allocation of work to the benches is done by President of CESTAT. 
In case of disagreement among two members, the matter will be referred to third member by President, and decision will be on the basis of majority. 
Appeals in case of anti dumping duty are required to be heard only by a 3 member bench consisting of President, a technical member and a judicial member.
Single Member Bench - Vide section 35D(3) of CEA [parallel section 129C(4) of Customs Act], President of CESTAT can authorise any member to hear case singly when the duty involved or difference of duty involved or the fine or penalty involved does not exceed Rs. 10,00,000 (ten lakhs). This is called a 'Single member Bench' of Tribunal and legally, there is no difference between order passed by a single member bench and a multi-member bench, as both are equally binding.  
However, if the dispute is in relation to classification or rate of duty or valuation, the matter cannot be decided by single member bench. 
Large Bench - If a bench is unable to agree to a previous decision of another bench consisting same number of members, it is usual practice that the bench refers the matter to President for forming a larger bench e.g. if a two member bench is not able to agree to decision of another two member bench on the same issue, the matter may be referred to President and President may form a larger bench. By convention and as judicial discipline, decisions of large bench are followed by smaller bench. 
Procedure for Appeal to CESTAT
Some procedures are prescribed in Central Excise Rules. Besides, Tribunal is empowered to regulate its own procedure vide section 129C(6) of Customs Act, which has been made applicable to Excise Act. These procedures must be within the provisions of Act and Rules of Central Excise. Under these powers, Tribunal has framed CESTAT (Procedure) Rules, 1982 on 25-10-1982 and amended from time to time. 
Registrar and Registry - Registrar means person appointed as Registrar and Registry means office of Tribunal. They look after administrative work of Tribunal.
Language of Tribunal is English - Language of Tribunal shall be English, but documents may be filed in Hindi. Tribunal may permit use of Hindi in proceedings, but final orders should be in English. If final order is passed in Hindi, it should be accompanied by copy of order in English, duly attested.
Allocation of work - Work among various benches will be allotted by President or in his absence Senior most Vice President by special or general order.
Appellant and respondent - In appeal filed by person other than Commissioner, Commissioner shall be respondent, while in case of appeal by Commissioner, other party shall be respondent.
Filing of appeal – Appeal / application / cross objection should be filed within prescribed period. [In case of appeals, the period is three months from date of receipt of order to be appealed against]. Appeal / application / cross objection can be personally presented to Registrar of Tribunal or sent by registered post. However, vide rule 11(2) of Central Excise (Appeals) Rules – earlier rule 220 of Central Excise, if appeal / application / cross objection is sent by post, date of its actual receipt at the registrar's office will be deemed to be the date of filing an appeal. [Thus, postal delay will not be a valid reason for late filing of an appeal. However, delay may be condoned in such cases - see case law in previous chapter].
Fees payable for appeal - The appeal must be accompanied by a fee. The fee is Rs. 200/-, if the duty demanded and penalty levied is less than Rs. 1 lakh. Otherwise, the fee is Rs. 1,000/-. Fees should be paid by way of demand draft in favour of Assistant Registrar of the Bench of Tribunal on a nationalised bank payable at the branch where place of bench is situated. No fee is payable if appeal is filed by department.
Affixing Court fee stamps – Court fee stamp of Rs 2/- is required to be affixed on memorandum of appeal and 50 Ps on copy of order appealed against. However, non-affixing court fee stamp is a curable defect. 
Stay applications and its immediate hearing  - Application for stay of requirement of making deposit of any duty or penalty shall be presented in triplicate. One copy of the application should be served on authorised Departmental Representative. Stay application has to be filed separately, even if appeal has been filed. Stay application should be neatly typed in double space in English. Application for stay should give details of demand of duty/penalty, amount of duty and penalty disputed, date of filing appeal, whether application for stay has been made before any other authority or Civil Court, brief reasons for seeking stay, security the appellant is willing to offer and prayers (with exact amount sought to be stayed). The documents should be supported by an affidavit. Three copies of relevant order and appellate orders should also be submitted, unless these are already submitted with main appeal. Contents of application for stay must be supported by a verification regarding their correctness. The Bench may, in a particular case, direct the filing of affidavit by the applicant/respondent. [rule 28A (4) of CESTAT Rules].
Refusal of petty Appeals - Tribunal can refuse to admit an appeal if the duty involved or difference of duty involved or penalty involved is less than Rs. 50,000. However, such appeal cannot be refused if the issue pertains to valuation or rate of duty - proviso to section 35B(1) of CEA [parallel section 129A(1) of Customs Act]. 
Appeal in prescribed form - Appeal should be in prescribed form No. EA 3 (CA-3 in case of Customs) in quadruplicate with copy of order appealed against also in quadruplicate. – Rule 6(1) of Central Excise (Appeals) Rules. [earlier Rule 216]
Departmental appeal should be in form EA-5 (CA-5 in case of Customs) in quadruplicate with equal number of copies of order appealed against and copy of order of CBE&C (Board) directing Commissioner to file appeal to CESTAT. – Rule 7(1) of Central Excise (Appeals) Rules [earlier Rule 217]. 
One of the copy of order should be a certified copy. The appeal can be in triplicate if it is to be heard by a single member bench. Further, if appeal is to be heard by larger bench, additional copies have to be supplied [CESTAT Procedures rule No 9]
The prescribed form asks for details like name, address, details of order appealed against, whether duty demanded has been deposited etc. Grounds of appeal, statement of facts and reliefs claimed are also to be given. Grounds of appeal should be concise and without argument or narrative and should be numbered consecutively. 
Typing, indexing of appeal - The appeal should be neatly typed in double space on foolscap paper. It should be paged, indexed and tagged firmly with each paper book, put in a separate folder. [Appeal can be typed on both sides of the paper]. Memorandum of appeal should be filed in quintuplicate and accompanied by five copies of order appealed against, out of which one should be a certified copy. Certified copy means original order or a copy certified by excise departmental authority. In case of appeal by department, copy of memorandum of appeal will be served on other party. If the appeal is by other party, copy of appeal should be submitted to Departmental Representative as well as concerned Commissioner of Central Excise. (Permanent Departmental Representatives [called D R] are posted by CBE&C in each Tribunal to represent department before the Tribunal).
Documents to be attached with Appeal - The appeal must be accompanied by (a) Copies of order appealed against - one of the copies must be a certified copy (b) Copies of original order appealed against, if appeal to CESTAT is a second appeal - one copy must be a certified copy. - [CESTAT Procedure Rule 9(1).]
Grounds of Appeal - Applicant is expected to mention all grounds of appeal in the appeal memorandum. A ground not mentioned in grounds of appeal can be accepted only with permission of Tribunal. 
Proviso to rule 10 of CESTAT Procedure Rules states that Tribunal is not bound by the grounds of appeal mentioned in appeal. It can take other grounds. Party affected will be given opportunity of being heard on those grounds. - - However, as seen in previous chapter, appellate authority cannot go beyond show cause notice. An entirely new case cannot be made out at the appellate stage.  In view of these judgments, scope and validity of the rule 10 appears to be restricted.
Paper Book - A Paper Book containing copies of documents, statement of witnesses and other papers on which appellant wants to rely at the hearing of appeal should be filed. The Paper Book should be filed in quadruplicate and should be filed along with appeal or within one month from filing an appeal. This should be filed in quintuplicate. Similarly, respondent can file paper book within two weeks after he gets copy of the paper book submitted by appellant, or within one month of service of notice on him regarding filing of appeal. 
Paper book should be as far as possible in bound form and with index. These should be duly page numbered. - CEGAT PN 8/99 dated 2-7-1999.
Multiple Appeals and Joint Appeals - Provisions can be summarised as follows -
One appeal against one order in original - Often, adjudicating authority passes only one order against number of show cause notices, bills of entry, shipping bills, refund claims, demands, letters or declarations. In such cases, only one memorandum of appeal should be filed, along with four copies of original order and four copies of order of Commissioner (Appeals). - Rule 6A of CESTAT Procedure Rules.
Multiple appeals in case of common order of Commissioner (Appeals) - In some cases, there are more than one orders in original (OIO) and multiple appeals may have been filed. If the issue is common, Commissioner (Appeals) may issue one single order against multiple appeals. In such cases, number of appeals should be equal to number of orders in original (OIO) e.g. if there were five original orders and Commissioner (Appeals) passes one single order covering all the five original orders, five appeals will be required to be filed with CESTAT. - Explanation 1 to Rule 6A of CESTAT Procedure Rules.
Joint Appeal is not permitted - One single order may be passed against many persons e.g. firm and its partners or Company and some of its directors and also against transporter / employees etc. In such cases, separate appeals are required to be filed. Common appeals or joint appeals will not be entertained - Explanation 2 to Rule 6A of CESTAT Procedure Rules.
Procedure after filing of appeal - Date of filing of appeal is important for purpose of deciding time limit of filing an appeal. Common defects noticed in appeals filed are - * Original Order or Order-in-appeal is not filed, or if copy is filed, it is not attested * Copy of order filed is illegible * Some documents are in language other than prescribed court language and its translation is not filed * Main documents like statements, panchnamas or test reports on which the case mainly lies are not submitted * Affidavit with proper verification is not filed * Proper authorisation or Vakalatnama is not filed. The appeals filed are scrutinised by a gazetted officer. After scrutiny, defects are informed to concerned party for removal of defects in specified time. Date when finally defects pointed out are removed is considered for the purpose of position in queue for hearing in turn. In other words, the appeal will be taken in queue for hearing only after all defects are removed. If defects are not removed in specified time, Bench of CESTAT may dismiss the matter for default and the matter will be restored only if sufficient cause for delay is shown to the satisfaction of CESTAT bench. [CEGAT Public Notice No. 4 of 1995 dated 29-5-1995]
Procedure for hearing - Notice for hearing giving date and place of hearing will be issued to both appellant and respondent. The appellant shall be heard and then respondent shall reply. If the respondent is heard, the appellant will be again allowed to reply to points raised by respondent. 
Hearings open to public - All proceedings of Tribunal are open to public, unless Tribunal specifically orders in a particular case barring public or particular person.
Time limit for passing of order by Tribunal - Section 35C(2A) of Central Excise Act and section 129B(2A) of Customs Act, (as amended on 11-5-2002) provides that the Appellate Tribunal shall hear and decide every appeal within a period of three years, wherever it is possible to do so. Thus, the time limit is only indicative and not mandatory. - - However, if stay is granted by Tribunal for recovery, appeal shall be decided within 180 days. If appeal is not disposed of by Tribunal within 180 days, the stay shall stand automatically vacated.
Powers and Limitations of Tribunal
Section 129C(7) of Customs Act, which has been made applicable to Excise Act, prescribe powers of CESTAT. The Tribunal has powers of Court as prescribed in Code of Civil Procedure for following matters (a) Discovery and inspection (b) Enforcing attendance of any person and examining him on oath (c) Compelling production of books of account and other documents (d) Issuing commissions.
Tribunal has trappings of court though it is not a 'civil court' - ratio of P Sarathy v. State Bank of India 2000(5) SCALE 116 = AIR 2000 SC 2023 = 2000 AIR SCW 1978.
Decisions of tribunal binding on lower authorities - Once a quasi judicial body like Appellate Tribunal (in this case under Cinematograph Act) consisting of a retired judge of High Court and other experts in the field give its decision, the decision is binding so far as Executive and Government is concerned. To allow executive to review and / or revise the decision would amount to interference with exercise of judicial functions by a quasi-judicial body, which is against the basic structure of Constitution. At the most, Government can apply to Tribunal itself for a review. - UOI v. K M Shankarappa 2001(127) ELT 8 (SC).
Proceedings are judicial proceedings - Proceedings before Tribunal are deemed to be judicial proceedings within meaning of sections 193 and 228 for purposes of section 196 of Indian Penal Code. Section 193 of IPC provide punishment upto seven years and fine for intentionally giving false evidence or fabricating false evidence. Section 228 of IPC provide imprisonment upto six months and/or fine upto Rs. 1,000/- for intentionally offering insult or causing interruption to a public servant in the judicial proceeding.
Appellate Tribunal shall be deemed to be Civil Court for purposes of section 195 and Chapter XXVII of Code of Criminal Procedure. 
Power to issue orders to give effect to its orders – As per rule 41 of CESTAT (Procedure) Rules, Tribunal can make such orders or give such directions as may be necessary or expedient to give effect or in relation to its orders or to prevent abuse of its process or to secure the ends of justice. Since these powers are given only under a Statute, these powers cannot be exercised to grant any relief beyond the provisions of any Statute, particularly when Tribunal is a creation of Statute.
Inherent Powers of Tribunal - A Tribunal should be construed to be endowed with such ancillary or incidental powers as are necessary to discharge its function effectively to do justice between the parties, unless there is any indication in the statute to the contrary - Grindlay's Bank Ltd. v. Central Govt Industrial Tribunal - AIR 1981 SC 606 = 1980 Supp SCC 420 = (1981) 2 SCR 341. [In this case, it was held that if a party is prevented from appearing at the hearing due to sufficient cause, the Tribunal not only has power but also duty to set aside the ex parte  order and hear the matter afresh]. 
Granting stay for recovery of duty - Tribunal can grant stay for recovery of duty and penalty pending appeal - ITO, Cannanore v. M K Mohd Kunhi - AIR 1969 SC 430 = (1969) 1 SCC 591 = (1969) 71 ITR 815 (SC).
Forming a large bench - * Forming a large bench in case of difference of opinion among different benches on a particular question - Paras Laminate's case (supra). * Forming a large bench when an important question is involved. 
Recall of order passed ex parte - Tribunal can recall an order passed ex parte, if sufficient cause is shown for absence of the party - J K Synthetics Ltd. v. CCE - 1996 (6) SCALE 299 (SC) = 1996 (86) ELT 472 (SC) = AIR 1996 SC 3527 = 1996 AIR SCW 3682 = JT 1996(7) SC 674 = 66 ECR 417 = (1996) 6 SCC 92.
Recall if deposit of duty as ordered paid late - Tribunal can dismiss appeal if duty is not deposited. If assessee deposits duty though late, Tribunal can recall and restore order of dismissal of appeal. [Case law discussed in previous chapter].
Recall if glaring mistake - In Ragicut Tools v. CCE 2001(132) ELT 508 (CEGAT), order was recalled when it was found that a different issue was decided and issue in appeal was not decided in final order at all. In Mangat Ram Kuthiala v. CIT (1960) 38 ITR 1 (Punj HC), it was held that Tribunal can recall and quash its own order in exceptional cases where it is shown that it was obtained by fraud or palpable mistake or was made in utter disregard of statutory provision. 
Correct an error so that justice is done - In Grindlay's Bank Ltd. v. Central Govt Industrial Tribunal - AIR 1981 SC 606 = 1980 Supp SCC 420 = (1981) 2 SCR 341, it was held that review is used in two distinct senses namely (1) A procedural review which is inherent or implied in a court or tribunal to set aside a palpably erroneous order passed under a misapprehension by it (2) Review on merits where the error is apparent on the face of record. It was held that inadvertent error committed by Tribunal can be corrected. Quoting this, in Ram Kirpal v. UOI 1998(103) ELT 8 (Guj HC DB), it was held that Tribunal can recall an order to correct any error committed by itself so that justice is done to assessee and the revenue. In Sri Budhia Swain v. Gopinath Deb 1999(3) SCALE 528 = 1999 AIR SCW 1814, it was held that tribunal can recall its order if there has been a mistake of the court prejudicing the party.
Limitations on inherent powers - In Shree Cement Ltd. v. Power Grid Corporation (1998) 93 Comp Cas 854 (CLB DB), after reviewing case law, it was summarised that Tribunal cannot use its inherent powers when (a) Alternate remedy is available (b) If the order can be appealed against (c) If the power would conflict with any specific provision of law which prohibits such a remedy. However, it can exercise power if (a) Non-exercise of power may result in abuse of the process of court (b) Non-exercise of power may result in failure of justice. 
Tribunal is Final fact finding authority - Tribunal is the final fact finding authority. High Court cannot go behind the facts found by Tribunal - Thiru Arooran Sugars Ltd. v. CIT 1997 AIR SCW 3682 = AIR 1997 SC 3575 = 227 ITR 432 = 93 Taxman 579 = (1997) 4 Comp LJ 1 (SC) * K S Subbiah Pillai v. CIT (1999) 103 Taxman 400 = AIR 1999 SC 1220 = 1999(2) SCALE 14 (SC 3 member bench) * State of Andhra Pradesh v. Vatsavyi Kumara Venkata Krishna Verma 1999 AIR SCW 354 * J J Enterprises v. CIT (2002) 122 Taxman 124 (SC). 
Rectification of mistakes - Tribunal has no powers to review its orders. - Patel Narshi Thakershi v. Pradyumansinghji Arjunsinghji - AIR 1970 SC 1273. However, Tribunal can pass order for rectifying a mistake apparent from the records, within six months of passing of order. - section 35C(2) of CEA - similar section 129B(2) of Customs Act. [The period was four years upto 11-5-2002].
The mistake can be corrected only if it is apparent from records. The error could be of fact or an error in law - K B Foams (P.) Ltd. v. Dy Commissioner of CT - (1986) 62 STC 233 (Kar HC).
The mistakes may be (a) typographical errors (b) calculation mistakes (c) order based on inapplicable statutory provisions (d) point raised in appeal but not considered (e) wrong application of judgment of High Court. (f) Subsequent binding decision of Superior Court.
Limitations of Tribunal - Tribunal formed under a Statute is a creature of Statute. It is not formed directly under Constitution. Hence, it has following limitations - 
(a) Tribunal has no inherent powers to review its order - Patel Narshi Thakershi v. Pradyumansinghji Arjunsinghji - AIR 1970 SC 1273 - also Tribunal cannot review its order - Sahjanad Tobacco Co. v. CCE 1995 (76) ELT 600 (CEGAT) (review means reconsideration or re-examination by same authority. Once an order is passed, it cannot be reviewed, i.e. changed by same authority) 
(c) Tribunal has to presume and accept legal validity of provisions of Central Excise Act and Rules. The Tribunal is created by Statute and cannot challenge validity of any provision of the statute itself. Tribunal cannot declare a provision of Statute as ultra vires - Dhulbhai v. State of MP - (1968) 3 SCR 662 = 22 STC 416 = AIR 1969 SC 78 * K S Venkataraman v. State of Madras (1966) 60 ITR 112 = AIR 1966 SC 1089 = 17 STC 418 (SC) = (1966) 2 SCR 229 * West Bengal Electricity Regulatory Commission v. CESC Ltd. 2002 AIR SCW 4212 (SC 3 member bench).
(d) Tribunal is not empowered to issue writs. 
(e) Tribunal is not a Court, though it has been granted various powers. A Tribunal is a Tribunal and cannot be equated to a court - State of Orissa v. Bhagan Sarangi - (1995) 1 SCC 399. In ITO, Cannanore v. M K Mohammed Kunhi - AIR 1969 SC 430 = (1969) 1 SCC 591 = 71 ITR 815 (SC) also, it was observed that Tribunal is not Court, but it exercises judicial powers. 
 (f) Tribunal is bound by judgments of High Court (and of course Supreme Court). In case of conflicting decisions of High Courts, decision of High Court in which the appellant is situated should be followed. 
Appeal to High Court on substantial question of law
Appeal can be made to High Court against order of Tribunal if the case involves substantial question of law, except in cases relating to rate of duty and valuation. The revised provisions apply w.e.f. 1st July, 2003.
Appeal to High Court on substantial question of law - Tribunal is final fact finding authority. However, if there is a substantial question of law arising out of order of Tribunal (in cases other than relating to rate of duty and valuation); an appeal can be made to High Court within 180 days. [section 35G(1) of CEA] - parallel section 130(1) of Customs Act] [Till 30-6-2003, reference application was required to be made. That procedure was very lengthy and time consuming]. - - In case of question relating to rate of duty and valuation, appeal lies with Supreme Court.
The appeal can be made either by the Commissioner of CE/Customs or the other party. If the appeal is made by other party, the application should be accompanied by fee of Rs 200/-. The memorandum of appeal shall clearly state the substantial question of law involved. [section 35G(2)(c) of CEA - parallel section 130(2)(c) of Customs Act].
appeal can be made against interim orders of Tribunal ? – Appeal  to High Court can be made against any order of Tribunal. Hence, in the opinion of author, appeal can be filed even against interim order of Tribunal, if it involves substantial question of law.
High Court having jurisdiction over original adjudicating authority relevant – High Court having territorial jurisdiction over the original adjudicating authority will have jurisdiction to deal with reference matter (and not where appellate authority is situated) – Seth Banarsi Dass Gupta v. CIT 1978(113) ITR 817 (Del HC) – followed in CCE v. Enkay HWS India 2002(139) ELT 21 (Del HC DB). 
Hearing of appeal - The appeal will be heard by High Court bench of at least two judges. [section 35G(7) of CEA – parallel section 130(7) of Customs Act]. Decision will be by majority. If the judges are equally divided on the issue, matter will be referred to third judge. He will hear only on the point on which the judges were differing. The point will then be decided by majority, including those who had first heard the appeal. [section 35G(8) of CEA - parallel section 130(8) of Customs Act]. Provisions of Code of Civil Procedure relating to High Court will apply in case of such appeals.
Court to decide whether substantial question involved – If High Court is satisfied that substantial question of law is involved, it will formulate the question. Other party can argue that substantial question of law is not involved. High Court can even answer question of law not formulated by it, if it is satisfied that the case involves such substantial question of law. [section 35G(4) of CEA – parallel section 130(4) of Customs Act]. 
judgment of High Court and action by concered excise officer  - The High Court will deliver the judgment on the substantial question of law either formulated by it or even if not formulated by it. High Court may award cost as it deems fit. [section 35(5) of CEA - section 130(5) of Customs Act]. The concerned Central Excise Officer will give effect to the order passed by High Court in appeal, on the basis of certified copy of the judgment of High Court. [section 35K(1A) of CEA – parallel section 130D(1A) of Customs Act].
Present provision similar to Income Tax provisions – The provisions are similar to those under Income Tax Act. As per section 260A and 260B of Income Tax Act, appeal to High Court can be made directly on question of law, if High Court is satisfied that the case involves a substantial question of law.
Substantial question of law – Appeal can be made only if there is 'substantial question of law'. In Sir Chunilal V. Mehta v. Century Spinning AIR 1962 SC 1314, following tests have been laid down to determine whether a substantial question of law is involved - (i) whether directly or indirectly it affects substantial rights of parties or (ii) the question is of general public importance or (iii) whether it is an open issue in the sense that issue is not settled by Supreme Court or (iv) the issue is not free from difficulty and (v) if calls for a discussion for alternate view. In Santakumar v. Lakshmi Amma AIR 2000 SC 3009, it was held that construction of document is ‘substantial question of law’.
Appeals and constitutional remedies
Appeal to Supreme Court can be made in following cases :  * Judgment of High Court in appeal, if High Court certifies it to be a fit case for appeal to Supreme Court  [section 35L(a)(i) of CEA - parallel section of 130E(a)(i) Customs Act] * Judgment of High Court in reference (pertaining to matters prior to 1-7-2003), if High Court certifies it to be a fit case for appeal to Supreme Court  * Order of Appellate Tribunal where it relates to question relating to rate of duty excise or value for purpose of duty. [section 35L(b) of CEA - parallel section 130E(b) of Customs Act] * By Special Leave Petition (SLP) under Article 136 of Constitution i.e. permission of Supreme Court, even in cases where High Court does not certify it to be a fit case for appeal to Supreme Court.
Appeal against order regarding valuation / classification - Appeal from order of Tribunal relating to determination of rate i.e. classification interpretation of exemption notification or valuation, can be made to Supreme Court as a matter of right. Such appeal should be presented within 60 days from the date the order is communicated. Appeal should be with seven extra sets and should recite all relevant facts and set forth objections to the order and ground of appeal. An authenticated copy of order appealed against should be attached. These are 'civil appeals'.
After filing of appeal, Supreme Court will first hear it ex parte and may either dismiss it summarily or issue notices to parties or admit the appeal. Dismissing appeal ex parte without hearing is called ‘dismissal in limine'. Such dismissal does not mean that the order has been approved by Supreme Court and is not to be taken as a decision of Supreme Court on the issue. However, if decision is given on merits after hearing parties, it will be binding on all even if no reasons were given. 
Appeal provided u/s 130E of Customs Act (parallel section 35L of CEA) is essentially to enable Supreme Court to oversee that the subordinate tribunals act within the law. If the Tribunal and the authorities subordinate to it have considered all relevant factors and then come to a bona fide conclusion and pass a speaking order, then it would not be within the jurisdiction of Supreme Court to upset the finding of fact. – Aditya Mills v. UOI 1988(37) ELT 471 (SC) = 1988(4) SCC 315 * CC v. Swastic Woollens 1988(Supp) SCC 796 = 1988(37) ELT 474 (SC) * APS Star Industries v. CC 2001(132) ELT 513 (SC).
Norms for entertaining appeal - Normally, Supreme Court will entertain appeal only if (a) substantial question of law is involved (b) question of general importance is involved (c) when manifest injustice is done (d) conflicting observations of Supreme Court on same issue (e) no authoritative ruling of Supreme Court on the issue. Appeal will not be entertained if Tribunal has acted bona fide with speaking orders and has considered all relevant factors even if other view may be possible.
Appeal to Supreme Court in other matters can be made only by its special leave under Article 136 of Constitution. The aforesaid principles are also applied while granting Special Leave by Supreme Court.
Constitutional remedies - Our Constitution has maintained a balance between powers of Legislature, Judiciary and Executive. All actions of Government are subject to judicial scrutiny of Supreme Court and High Courts, irrespective of provisions of any particular statute. These judicial powers are conferred by Constitution itself and hence cannot be curtailed by any legislation. Declaration in any Statute that the order shall be final does not affect writ jurisdiction.
Powers of Supreme Court - Article 136 authorises Supreme Court to grant special leave to appeal from any judgment, decree or order in any cause or matter passed or made by any court or Tribunal in India. This is at the discretion of the Supreme Court and applications under this Article are termed as Special Leave Petitions (SLP) as these can be admitted only with special leave (permission) of Supreme Court. 
Powers of High Court - High Court, within the territory of its jurisdiction, has powers, vide Article 226 of constitution, to issue orders or writs for enforcement of any fundamental right and for any other purpose. Article 227 confer powers on High Court of superintendence over all courts and Tribunals in the territory in which the High Court has jurisdiction. Thus, Tribunals in a State are subordinate to the High Court of that State and decisions of the High Court are binding on the Tribunal bench sitting in that State. - - In Suprabhat Steels v. CEGAT 2002(144) ELT 500 (CEGAT), it was held that even if Tribunal Bench is located at Kolkata, the Kolkata High Court will not have territorial jurisdiction, when entire cause of action arose outside jurisdiction of Kolkata. [In this case, property was attached in Bihar].
Norms for invoking special powers - Powers to issue high prerogative writs are extraordinary discretionary powers and hence are to be exercised sparingly and in fit case, on sound principles of law. Courts will invoke writ jurisdiction only in exceptional cases. Thus, when alternate remedy like departmental appeal or ordinary civil suit is available, writ jurisdiction will not be normally invoked.


