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The Examination of witnesses is one of the most important duties of an Advocate. The oral evidence in a case let in through the mouth of a witness and the task of the Advocate is to help him as best as he can when testifying to the facts that he has come to depose. When a witness is placed in the witness box he must take an oath or make a solemn affirmation that he will tell the truth, the whole truth and nothing but the truth. This, what Bentham calls the religious sanction of truth. The mode of administering oath or affirmation is regulated by The Indian Oaths Act [X of 1873].


A good advocate must have a through grasp of the facts concerning his case. Without a complete mastery of the facts, he can neither cross examine efficiently nor argue well. There can be no success without preparation primarily it is the Advocates’ privilege to determine the order in which witness should be produced and examined. The arrangement of testimony is a matter of experience and skill. Intelligent and honest witness should be examined first in order that a favourable impression may be produced at the sort of a case. Some are of opinion that one of the best witnesses should be examined last for the finishing touch. Facts are established by oral evidence, documentary evidence and circumstantial evidence. A fact may be established by small number of witnesses, if their testimony is consistent and reliable. So, very great discretion is necessary in selecting the witnesses.

Examination of witnesses: GENERAL:-

Chapter X of Indian Evidence Act 1872 dealt with subject as to who are the persons being competent witnesses, who may be compelled to appear as witnesses and who are those who cannot be compelled to appear as witnesses. The Sections of Chapter X assume that the witnesses are already before the Court and deals with examination of witnesses in chief, their cross examination, the method of impeaching the credit of the witnesses and soon.


The order in which witnesses are to be examined and the rules to be observed in conducting the examinations have been set forth in Sec. 135 of Indian Evidence Act and the sections that follow it. Section 135 lays down that the order in which witnesses are to be produced shall be regulated by the law and practice for the time being relating to Civil and Criminal Procedure respectively, in the absence of any such law by discretion of the Court. In Criminal cases the prosecution has to examine the witnesses first. The Law as to examination of witnesses in Criminal trial is to be found in chapters XVIII, XIX, XX, XXI, XXII and XXIII of Criminal Procedure Code deals with manners of examination of witnesses.


The examination of witness by the party who calls him is called examination in Chief [Sec. 137 of Indian Evidence Act]; next the adverse party is at liberty to cross-examine him. Lastly party who called him may re examine him.

[I]
Subject matter of Examination in Chief: -

The examination in chief or direct examination should be confined to facts in issue or facts relevant to the issue. All facts are relevant which are capable of affording any reasonable presumption as to the facts in Issue or the principal matter in question. As to the meaning of “Relevant” and “Fact in Issue”, see section 3 of Indian Evidence Act, and also section 5. The word “relevant” in the act means admissible. The various ways, in which one fact may be so related to another as to be relevant to it, are described in Sections 5 to 55 of Indian Evidence act. The facts deposed must be within the personal knowledge of the witness and hearsay is ordinarily excluded. The hearsay is something that is heard from a third party [non-witness]. There are some exceptions to the hearsay rule e.g. admissions, declarations against interest, statement made in the course of business, statement in Public documents etc., [See section 17, 32, 35, 36 and 37 of Indian Evidence Act]. Oral evidence should be direct [Sec.60]. The questions should be confined to matters of “fact” [Sec.3] and not law. Inferences, opinions or beliefs of witnesses are to be excluded unless they come within sections 45 to 51 of Indian Evidence Act.


[a]
DOCUMENTS:
Whenever a witness is examined as to the contents of the document made by him, he should be allowed to speak with the document before him [Sec. 159 of Indian Evidence Act]. A witness may refresh his memory by referring to any writing made by him contemporaneously with the transaction. He may also refer to a writing made by any other person and read by him soon after it was made. [And also see Sec. 144 of Indian Evidence Act].


[b]
CORROBORATION:
Question tending to corroborate evidence or relevant facts are admissible [Sec.156]. Whenever any statement relevant under sections 32 and 33 of Indian Evidence Act are proved, all matters may be proved in order to contradict or to corroborate it, or to impeach or confirm the credit of the person by whom it was made, which might have been proved if that person had been called as witness. [Sec.158]. Previous testimony of witness may be proved to corroborate his later testimony to the some fact. [Sec.157].


[c]
DISCREDITING ONE’S OWN WITNESS:
Ordinarily a party is not allowed to impeach the credit of the witness called by him, but it may some times be done with the consent of the Court [Sec.155]. When a witness turns hostile, he may with the leave of the Court, impeach his credit. Sections 138, 140, 145 and 154 of Indian Evidence Act provide for impeaching the credit of a witness by cross examination.

[II]
CROSS EXAMINATION:
Cross-examination is the examination of a witness by the adverse party i.e., the party opposed to the one that calls him. The object of cross-examination is that:

(i)
To sift the evidence given and to destroy or quality or weaken the force of the testimony regarding the fact in issue.

(ii)
to elicit facts in your favour from the answer of the witness.

(iii)
to show that he is unworthy of belief, by impeaching the credit of the witness and,

(iv)
to establish your own case with the help of your adversary’s witness.


Cross-examination is one of the powerful weapons in the hand of the Advocate for discovering truth and exposing falsehood or discrepancy, provided the cross examination is conducted with skill. The exercise of the right of cross-examination is one of the most efficacious tests for the discovery of truth.

Subject matter of Cross-examination:

Considerable latitude is allowed in cross-examination, and questions are not confined to facts elicited in examination in chief or to strictly relevant facts. The accused is entitled in Cross examination to elicit facts in support of their defence from prosecution witnesses, wholly unconnected with examination in chief. Questions irrelevant in examination in chief may be relevant in Cross examination. The cross examination may undertake to show at some subsequent stage that questions apparently irrelevant are really relevant. For instance, facts though otherwise irrelevant may involve questions affecting the credit of a witness and such questions are permissible in cross examination [See sections 146 to 153 of Indian Evidence act]. The cross examination is not limited to the matters upon which the witness has already been examined in chief, but extends to the whole case. It is unfair practice to demand a categorical answer – “Yes” or “No” – by putting a question in cross examination, which is really composed of several parts admitting of different answers. Thus a witness may be given opportunity to explain if he can explain or reconcile his statement before the contradiction can be used as evidence. If the opportunity is not given the contradiction cannot be placed on the record as evidence.   


There is a general wail from persons who have to go to the witness box that the privilege of cross examination to credit is very frequently abused and that they are unnecessarily and wantonly disgraced by being asked numerous questions in regard to their family lives, private affairs, post errors, long forgotten improprieties, of conduct and many other things which can have no bearing what ever upon their veracity or the points in issue. The Judge has power to protect the witness and to disallow improper questions in the exercise of his discretion and ultimately protects witness from answering it.

Subject matter of Re-Examination:-

The right to re-examine a witness arises only after the conclusion of cross-examination and it shall be directed to the explanation of matters referred to in cross-examination. The object is to give an opportunity to reconcile the discrepancies, if any, between the statements in chief and cross examination or to explain any statements inadvertently made in cross examination or to remove any ambiguity in the deposition or suspicion cast on the evidence by cross examination. Where there is no ambiguity or where there is nothing to explain, questions put in re-examination with the sole object of giving chance to the witness to undo the effect of a previous statement, should never be allowed. A re examination of witness not to introduce a new matter or fact. If any new matters be introduced with permission of the Court, the adverse party has a right to cross-examine the witness on that point.


After having perused through the scheme of statutory provisions as to examination of witnesses, it is evident that the questions of admissibility are questions of law and are determinable by the Judge. The Judge must decide its admissibility [Sec.136]. If it is duty of the Judge to admit all relevant evidence, it is also duty to exclude all irrelevant evidence. A party to a suit or criminal proceeding is entitled to give evidence of those facts only, which are declared relevant under the provisions of evidence Act. The Judge is empowered to allow only such evidence to be given as is, in his opinion, relevant and admissible and in order to ascertain the relevancy of the evidence which a party proposed to give, the Judge may ask the party proposing to give evidence in what manner the alleged fact, if proved would be relevant and when he may decide as to admissibility. If the relevancy of the alleged fact depends upon another alleged fact being first proved, the Judge may, in his discretion, either permit evidence by the first fact to be given before the second fact is proved or require evidence to be given of the first fact.


Therefore, Advocate or Prosecutor must exercise great care before he enters in to the trial of the case and in the introduction of his evidence. The Advocate should pay great attention to the order in which he puts in his evidence. It is difficult to lay down general rules upon this subject and much must depend upon the sound Judgment of the advocate himself. 


In examination of party’s own witness, leading questions – that is, such as calculated to instruct the witness how to answer on material points, are not allowed. This rule is based partly on the supposition that the witness is favourable to the party who calls him, consequently it is relaxed whenever it appears to the satisfaction of the Court that the witness is hostile or that a more searching examination is necessary to elicit the truth.


The Advocate should particularly guard against leading questions asked by his opponent, when the object of inquiry is to obtain the exact details of an admission, or of a conversation and upon objection duly made the court in such case more rigorous in confining the direct examination to its strict rules.

What is Leading Question? When may it be asked and may not be asked?


The textbooks give various definitions of the term “Leading Question”. Such definitions are nearly always simply different ways of saying that a leading Question is one that leads on the witness to give the answer expected on him. A leading question contains within itself, so to speak, not merely the seed, but the full grow flower, if the witness should return the answer, which the questioner suggests. A further way of conveying the some idea is to say that a leading question is one that puts disputed matter of facts in issue to a witness in a form permitting merely of the conclusive answer “yes” or “no”.


To decide whether a question is a leading one or not is to ask whether, in answering the question, the witness will be re-achoing the questioner’s words. If he will be doing so the question is nearly always a leading one. If not, the question may safely asked and can be depended on not to infringe against the relevant rules of evidence.


According to Bentham, “A Question is a leading one, when it indicates to the witness the real or supposed fact which the examiner expects and desires to have confirmed by the answers. Is your name so and so? Are you not is service of such and such person? Have not lived so many years with him? ! It is clear under this form every sort of information may be conveyed to the witness is disguise. It may be use to prepare him to give the desired answers to the questions about to be put him! the examiner, while he pretends ignorance and asking for information is in nearly giving instead of receiving it”.


As defined by Taylor “A leading question, in other words, is one which suggests to the witness the answer desired or which embodying a material facts, admits of a conclusive answer by a simple negative of Affirmative.


“Leading Question” has been defined under section 141 of the Indian Evidence Act as follows:

“Any question suggesting the answer which the person putting it wishes or expects to receive, is called a leading Question”.


A question is objectionable as leading when it suggests the answer, not when it merely directs the attention of the witness to the subject respecting which he is questioned.


Leading question must not, if objected by the adverse party, be asked in an examination in chief, or in re examination, except with the permission of the court. The Court shall permit leading questions as to matters which are introductory or un-disputed or which have, in its opinion been already sufficiently proved [Section 142 I.E.Act]. Leading questions may be asked in Cross-examination. [Sec.143 I.E. Act].


The general rule is that leading questions should not be asked in examination-in-chief or re examination. It is the duty of the Lawyer to help the court in the administration of Justice by eliciting facts within the knowledge his witness and not to prompt him. The reason for exclusion of leading questions in examination-in-chief or re-examination is simple that a witness has always a natural bios in favour of the party calling him and he will therefore be too ready to say “Yes” or “no” as soon as he realize from the form of the question that one or the other answer is desired from him.


Section 142 of Indian Evidence Act says that leading questions must not, if objected by the adverse party, be asked in examination in chief. The objection should be taken at the earliest opportunity i.e., when the question is put or in course of being put. If the objection is not taken at the proper time, the Judge will take down the answer and the mischief may not be remedied. If the opposite party objection is well founded and the court in its discretion permits the question to be put, by disallowing the objection, it is advisable to ask the Court to note the question so that the effect of the evidence may be Judged by the higher Court, should there be any appeal, or it may be shown afterwards to the same Court that the force of the evidence has been weakened by the question in leading form. Where questions are objected and allowed by the Court, the Judge shall take down the question, the answer and the objection. The proper way to exclude evidence obtained by leading question is to disallow the questions.


If however, the counsel on the opposite side fails in his duty to object to leading questions and answers are elicited by such question, it is no trimph of the examiner, as the effect of such evidence must necessarily be very weak.


In practice, leading questions are often allowed to pass without objection, some times by express or some times by consent. It may be said that advocates honor the rules of evidence relating to leading questions more in the breach than in the observance. Leading questions are a stumbling block particularly for Junior Advocates who during the course of their studies obtain very little practical guidance on this subject, beyond being taught such questions must not be asked during examination in chief or re-examination. When they endeavor to put this theoretical knowledge in to practice, they are often at a loss how to proceed without being interrupted by the Judge or by a zealous opponent. It is submitted that much of the nervousness and confusion displayed by young practitioners in court at the outset of their career due to their inability or their over anxiety to frame their questions properly and also to their lack of knowledge as to when it is permissible and proper to lead. It is hoped that this article may contribute in some slight measure to a better understanding of the subject.


As already mentioned, leading question may not generally be asked during examination in chief or in re-examination. A party who calls a witness will, as a rule, only do so if he knows before hand what the witness is going to say and if he feels confident that the evidence to be given will be favourable to his cause. The witness will, in most instances, already have given a proof of his evidence, or, in criminal cases, will have made his statement to the police. The proof or the statement will be in front of the Advocate who examines him, and therefore, to put answers in to a witness mouth or to ask him questions in such way that the witness obviously knows just what answer is expected of him, would be merely a method of reading out to the Court a previously prepared and often carefully edited exparte version of the testimony. The whole theory underlying oral evidence is that it should be free, uninspired and spontaneous. Leading questions destroy such spontaneity and, therefore, are not permissible.


In Cross-examination such considerations are not usually applicable, and the rule with regard to leading questions is relaxed. Such questions may freely be put subject to the rule that the Judge may disallow any question put in cross examination on the ground that it is vexatious and not relevant to any matter in issue under Inquiry. Answers given in reply to leading questions may, in the discretion of the Judge, be treated as inadmissible in evidence.


It is obviously impossable to avoid leading a witness in some way or other on to the subject matter of the case before the court. For this reason, and in order also to save the time of the court, it is quite proper for a witness to be led by direct questions on all matters introductory, to the subject of the dispute and in all matters concerning which there is no dispute between the parties. The witness name, Address, Occupation, Profession, trade or business etc., is hardly ever in dispute, and may, therefore, be but to him in the form of leading question. When an expert witness is called, it is submitted that it is not correct to read out to him a list of degrees, appointments, etc., and then to ask him if there are the Qualifications he holds. He should be asked, “What are your Qualifications” and should he give them. The reason here is two fold; one, first, because it may be desired by the opposite party to dispute the validity or the relevance of some of these qualifications, and, secondly, because it is a matter for the Judge and not for the counsel to decide which of the qualifications entitles the witness to be regarded as an expert. Similarly, when the witness claims to be regarded as an expert depends partly or wholly on the length of experience he has had of the particular subject on which he is to give evidence, he should not be asked, “Have you had …… years of experience?” The proper form of question should be “How many years experience have you had?”


After these preliminaries, it will be usually be necessary to bring the witness mind to bear upon the circumstances, which have led to his connection with the subject matter of the dispute or, in criminal cases, of the offence alleged. As shown above, leading questions are permissible, generally speaking on all introductory matters, and, therefore, caution should be observed before taking objections to leading questions at such stage. After the introductory stage the witness will be ready to embark on his version of the matters really in dispute between the parties and, hence forth during the examination, a witness should be encouraged to tell his own story in his own way, being Judiciously guided from time to time by the Advocate when there tends to be a veering away from the point or when a point has not been dealt within sufficient detail. Of course, during the telling of the story, a witness may omit some relevant circumstance altogether, and it will then be for the Advocate to direct the mind of the witness towards such circumstance. When this happens, and it is clear from the way in which the story has so far been told that the witness is endeavoring to present his testimony fairly and without bias, the Judge will often permit the witness to be led to the very particulars sought, by the Advocate mentioning names, date or place but not by putting very detail into the witness’ mouth. 


What leading questions will be allowed, and how far an examination in chief will be permitted to assume in this respect, the form of Cross-examination, are entirely within the discretion of the Presiding Judge.

When Court may permit Leading Questions in Examination in Chief: -

Section 142 of Evidence Act, says that leading questions must not be asked, if objected to, except with permission of the Court. As “the objection to leading questions is not that they are absolutely illegal but only that they are unfair. But, the court may in its discretion allow leading question to be put in proper cases. The following are exceptions to the General rule.


[ i ]
Matters which are introductory or undisputed.


The court shall permit leading questions as to matters which are introductory or undisputed or which have been sufficiently proved [Sec. 142 Second para]. The general rule does not apply to the part of the examination that is introductory to that which is material. If, indeed, it were not allowed to approach the points in issue by such questions, examination would be most inconveniently protracted. To abridge the proceedings, and to bring the witness as soon as possible to the material point on which he is to speak, the Advocate may lead him on that point and may recapitulate to him the acknowledged facts of the case, which have been already established. It is, therefore, not only permissible but also proper to lead the witness on matters introductory or undisputed.


[ii]
Identification of Accused person and things or objects: -
`

The attention of a witness may be directly pointed out to some persons or things, for the purpose of identifying them. A leading question may be asked of a witness in order to identify a person in Court. His attention may be directed to that person, and he may be asked if that is the person of whom he Just been speaking, or to whom he has been referring. For instance it is usual to ask a witness if the accused is the person whom he refers to. This form of question is obviously unsatisfactory, and the testimony does not carry much weight. In the present system, it is considered the proper method for Advocate merely to ask, do you see the person in Court? And leave the witness to identify the accused. It is advisable not to lead in such circumstances. Although it would be perfectly regular to point to the accused and ask a witness if that is the person to whom his evidence relates, yet if the witness can unassisted, single out the accused his testimony will have more weight. This is a quicker and more convenient way of proving identity of the accused.


[iii]
As to contradiction: -


A witness may be asked leading question in order to contradict statements made by another witness e.g., If A has said that B told him so and so; B may be asked, Did you ever say that to A?


Where one witness is called to contradict another as to expression used by the latter, but which he denies having used, he may be asked directly – Did the other witness use such expression? The authorities are not quite agreed as to the reason of exception, and strongly contend that his being asked that the other said on the occasion in question ought first exhaust the memory of the second witness. The witness may be asked not merely what was said, but whether the particular expressions were used, since otherwise a contradiction might never be arrived at. Where, however, the conversation is not proved merely for the purpose of contradiction, the latter question is improper. Thus, the witness called must not be led by having read out to him the exact words used or denied by the previous witness.


[vi]
Helping Memory: -


The rule will be relaxed, where the inability of a witness to answer question put in the regular way obviously arises from defective memory. Thus, where a witness apparently forgotten a thing and all attempts to recall to his mind by ordinary question have failed, his attention may be drawn to it by a question in leading form. The object is to refresh his memory by drawing his attention to a particular topic without suggesting the answer. Where witness stated that he was unable to remember the names of the members of a firm, but that he could recognize and identify them if they were read to him. The Court will, too some times allow, such leading questions to be put to a witness of tender years whose attention cannot otherwise be called to the matter under inquiry.


[v]
Complicated Matter: -


The rule will be relaxed, where the inability of a witness to answer questions put in the regular way arises from the complicated nature of matter as to which he is interrogated. The court has always discretion in the matter, and it will allow leading questions to be put wherever it consider necessary in the interest of Justice. Indeed, the Judge has discretionary power of relaxing the general rule, whenever and under what ever circumstances, to what ever extent, he may think fit so far as the purpose of Justice plainly require. It is only the court, and not the counsel, who can determine, whether leading question should be permitted, and the responsibility of the permission rests with presiding Judge. 


[vi]
Hostile witness: -



If a witness called by a party appears to be hostile or interested for the other party, the Cou5rt may in its discretion allow leading questions to be put i.e., allow him to be cross-examined U/s. 154 of Indian Evidence Act. The circumstances in which a witness may be cross examined by the party calling him are laid down in Section 154 of Indian Evidence Act which says the Court may, in its discretion permit the person who calls a witness to put questions to him which might be put in Cross examination by the adverse party i.e., may permit him to lead or cross examine. The rule must of necessity be relaxed when the witness by his conduct i.e., attitude, demeanor etc., or unwilling to answer, shows that he is “adverse” has been the subject of many conflicting decisions in India. Some Judges took the view that “adverse” has the sense of exhibiting hostile feeling, while others were of opinion that a witness adverse also when his testimony is unfavourable to the party calling him. Some of Judges opined that the word “adverse” means “hostile” and not merely unfavourable.


It is conceived that in view of the conflict in regard to the meaning of these words, the drafts man of the Evidence Act refrained from using any of the wo5ds “hostile”, “adverse” or “unfavourable” and left the matter entirely in the discretion of the Court. There is nothing in Sec. 154 as to declaring a witness hostile, but it is provides that the Court may, in its, discretion permit a person who calls a witness to put any questions to him which might be put in Cross examination.

The Principle: -
The reasons for excluding leading questions in examination in Chief disappear when the witness is under cross examination as he is generally adverse to the party cross examining. So, Section 143 of Indian Evidence Act enacts that leading questions may be asked in Cross-examination. This rule is not unrestricted in its scope. When the witness under Cross examination is distinctly favourable to the opponent of the party who called him, the Court will some time refuse to allow the cross examiner to lead his adversary’s witness.



The rule as given by BEST is that “on material points a party must not lead his own witness, but may lead those of his adversary, in other words, the leading questions are allowed in cross-examination, but not in examination in chief or re-examination. This seems based on two reasons. First, and principally, on the supposition that the witness has bias in favour of the party bringing him forward and hostile to opponent. Secondly, that the party calling a witness has an advantage over his adversary, in knowing before hand what the witness will prove, and that consequently. If he were allowed to lead, he might interrogate in such a manner as to extract only so much of the knowledge of the witness as would be favourable to his side, or even put a false gloss upon the whole. On all matters, however, which are merely intr5oductory and form no part of the substance of the inquiry, it is both allowable and proper for a party to lead his own witness as otherwise much time would be wasted to no purpose”. 


The Judge may in order to ascertain relevant facts: -


[1]
Ask any Question:



[a] At any time, 


                    [b] Of any parties,


                    [c] As to  relevant or irrelevant facts.


[2]
Order the production of any document or thing.


And, neither party cannot object to this course, nor can they cross-examine a witness upon any answer given in reply without leave of the Court [Sec. 165 of Indian Evidence Act].


The reason why leading questions are allowed to be put to adverse witness in Cross examination is that the purpose of a cross examination being to test accuracy, credibility and general value of the evidence given and to suit the facts already stated by the witness, it some times becomes necessary for a party to put leading question, in order to elicit facts in support of his case, even though the facts so elicited may be entirely unconnected with facts testified to in examination in chief. Where a general order is made that no leading question shall be allowed in Cross-examination the order is illegal and vitiates the trial.


It is of the utmost importance that Judicial Officers should keep in view the powers conferred upon them by the Indian Evidence Act and should exercise their discretion in using these powers to allow or to disallow leading questions. Another problem is that Cross-examination in most cases inordinately long. There is much waste of time and this matter requires serious attention. Some times this is the result of coming to examine a witness without adequate preparation. It is the duty of the Court to disallow cross-examination on immaterial and irrelevant matter or needlessly lengthy cross-examination on relevant matter.


A Judge has the power/right to ask how a question is relevant to the point in Issue and when he is satisfied that the question being pursued for question’s sake, he ought to interfere and stop such questions. Sections 148, 151 and 152 of Indian Evidence Act lay down the principles, which determine when such questions are proper or improper. But it is not only against improper questions; there are many other still objectionable, which it will be the Advocate’s duty, by an instant objection, to prevent. As soon as the leading question fallen from the opponent’s lips, and before the witness can have time to answer, Advocate must interpose, first, with an exclamation to the witness, “Don’t answer that”, and then, turning to the Court, state what is the objection to the question, with reasons for it. The opponent will answer and the Advocate who objects will have right of replying and the Court will decide between them.


Many advocates have the happy faculty of cross-examining witnessed well, but the talent of conducting the examination in Chief is extremely rare. In Criminal cases, the duty of counsel for the prosecution is wider and has very onerous and responsible duty to perform. His duty is not to secure conviction but to see that Justice is done. He must present the case against the accused in fairest possible manner. The prosecuting counsel must also say every thing that can be legitimately said in favour of the accused; that is true function of Public prosecutor.  

