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MEMORANDUM OF CIVIL MISCELLANEOUS APPEAL

(UNDER ORDER 43 RULE 1 (u) OF C.P.C.)

 

IN THE COURT OF THE CHIEF JUDGE: CITY CIVIL COURT: 
AT: HYDERABAD.
 

                                 A.S.NO. 211 of 2008
IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH 

AT HYDERABAD
 

C.M.A.No.                        OF 2010
 

BETWEEN:

P.Devender Rao,S/o.Late. P.Laxman Rao,

aged about 45 yrs., Occ:business,
R/o H.No.4-4-242/5, Inderbagh

Sulthanbazar,Hyderabad                                            ...Appellant
                                              AND

S.Baburu,S/o.Late.S.Balaji,

aged apout 35 yrs., Occ:Business,
R/o.H.No.5-9-907 & 908,

Gunfoundry,Hyderabad.               


  ...Respondent

 

                   The address for service of all notices and process on the above named Appellant is that of his counsel M/s Nyayapathi Prashant, Advocate, #101, 102, Paras Chambers, Himayathnagar, Hyderabad-500 029.
    The above named Appellant begs to present this Memorandum of Civil Miscellaneous Appeal against the Judgment passed in A.S.No. 211 of 2008, Dt. 23-6-2010, on the file of Chief Judge, City Civil Court, Hyderabad, allowing the appeal preferred by the respondent herein thereby setting aside the judgment and decree passed by the Principle Rent Controller cum XII Junior Civil Judge, City Civil Court, Hyderabad, in O.S.No.642 of 2004, and remitting back the matter to Lower Court for deciding the issue No’s 3 to 7 and dispose off the matter in accordance with law within a period of three months. For the following grounds among other:

Brief facts of the case & Grounds of Appeal
                 Respondent (Owner/Landlord’s Contentions)

A).              It is humbly submitted that the respondent herein filed a suit for eviction against the appellant herein in the lower court vide O.S.No.642 of 2004 on the file of Principle Rent Controller cum XII Junior Civil Judge, City Civil Court, Hyderabad. The respondent herein had contended in the said suit that, he is the owner of the open space in front of the premises No.4-4-242/5, Inderbagh, Sulthan Bazar, Hyderabad. He further contended that the father of the respondent herein let out the open space admeasuring 52” x 63 ½” to the father of the appellant herein on a rent of Rs.300/-per month, and the rent was enhanced from time to time and at the time of filing of the suit the rent was Rs.750/-per month. 

B).               It is further submitted that the respondent herein further contended that the appellant herein was irregular in payment of rent and he paid lastly rent for the month of July 2003, and thereafter stopped payment of rent and in spite of demands, he could not pay the rent from 8/2003 to 31-10-2003 at Rs.750/-per month amounting to Rs.2250/- and without paying rent, the appellant has no right to stay in the premises. He further says that he issued a notice          dt.11-10-2003 terminating the tenancy of the appellant herein and demanded the eviction of the appellant from the plaint schedule premises and also demanded Rs.4000/- P.M. as mesne profits. He further says that the appellant herein got issued a false reply on       15-11-2003.
Appellant (Tenant’s contentions)

A).             That it is humbly submitted that the appellant herein along with his brothers namely Ravinder Raju, Srinivas and Rajesh are the Joint tenants of the pan dabba admeasuring 52 x 63½ bearing municipal No.4-4 -242/5, Inderbagh, Sulthan Bazar, Hyderabad. Father of the appellant herein was running the business of pan dabba in a portion of the mulgi No.4-4-242/5. 

B).              It is further humbly submitted that originally the premises No.4-4-242/1 to 7 belonged to Achraj Kunwar Bai and subsequently they sold the property to Prakash Chander and Venukumar under a regd.sale deed dt.23-1-1953. These people intern sold the propertyNo.4-4-242/5,6 & 7 to Balubai,S.Krishna,S.Ashok and Anand on 21-8-1972. In premises bearing No.4-4-242/6, the business of M/s.Ashok Dresses being carried on since 1958. In M.C.H.records the mulgi No. 4-4-242/5 is separately shown and continued to be shown as mulgi and M.C.H.number of the pan shop is also shown as            4-4-242/5, and the said pan dabba is on the North West corner of the mulgi No.4-4-242/5. M/s.Ashok Dresses has executed a rental agreement dt.27-9-1974 in favour of S.Krishna,Ashok and Anand, who are the predecessors in title to the respondent in respect of mulgi bearing No.4-4-242/6, for running their business. In the said agreement there is a reference as pan dabba constructed in the portion of premises bearing No. 4-4-242/5 and it was let out to one Laxman Rao and the pan shop is within the boundaries of the mulgi No.4-4-242/5. The father of the respondent herein had let out a ready made pan dabba to the father of the appellant herein on a monthly rent of Rs.300/-.

C).                  It is further humbly submitted that the appellant herein was regular in payment of rents. The agent of the landlord used to come and collect the rent at the pan dabba. There was no dispute that the landlord had received the rent up to the month of July 2003. Thereafter, landlord did not turn up to collect the rent from August 2003 with a view to evict the appellant herein from the pan dabba. Immediately the appellant sent the rent by way of M.O.but the respondent refused to receive the same. Further the respondent herein had demanded the appellant to enhance the rent to Rs.2000/-per month.

D).               It is further humbly submitted that since the respondent was refusing to receive the rent from August 2003, the appellant was constrained to file R.C.No.439 of 2003 for permission to deposit the rent in to the Court. The said case was dismissed on 26-7-2004. Against which the appellant herein had filed rent appeal vide R.A.No.289 of 2004 on the file of Chief Judge, City Small Cause Court, Hyderabad. Even the said R.C.had been dismissed by the Hon’ble Chief Judge, City Small Cause Court. Against which the appellant herein had preferred C.R.P vide C.R.P No 2377 of 2007, and the said C.R.P is pending before this Hon’ble Court. During the pendency of the R.C. the respondent herein has furnished the bank account No. and the appellant herein has been regularly depositing the rents in to the said account of the respondent herein. 

E).                  It is further humbly submitted that basing on the above pleadings before the XII Junior Civil Judge in O.S.No.642 of 2004 the Court framed the following issues:

    1. Whether the plea of letting out open site as contended by the   

        Plaintiff is true?

    2. Whether the Civil Court has no jurisdiction to entertain the 

        suit.

     3. Whether the notice under section 106 of T.P.Act is not valid?

     4. Whether the plaintiff is entitled for recovery of possession, as 

         prayed for?

     5. Whether the plaintiff is entitled for arrears of rent as prayed?
     6.Whether the plaintiff is entitled to mesne profits as prayed for  
     7.To what relief?

F).         That it is further humbly submitted that after adducing evidence and after careful perusal of the averments and basing on the oral and documentary evidence the lower court was pleased to dismiss the suit filed by the plaintiff as the very first and second issues were held against the respondent herein. The lower Court also considered the citations submitted by both the parties and came to conclusion that there was a pan dabba attached to the mulgi No.4-4-242/5 and further held that the pan dabba was let out to the tenant and the said dabba comes under the definition of building as per the Rent control Act, and hence finally came to conclusion that the Civil Court has no jurisdiction to try the suit and the suit was rightly dismissed by the lower Court on 31-3-2008.

G).             That it is further humbly submitted that aggrieved by the same, the respondent herein had preferred appeal before the Chief Judge City Civil Court, Hyderabad vide A.S.No.211 of 2008. The lower appellate Court without appreciation of the material available on hand and without appreciating the contentions raised by the appellant herein proceeded to allow the appeal and remitted back the matter to the lower Court to give findings on issue No’s 3 to 7. As such this C.M.A is preferred by the appellant herein on following grounds amongst the other.           
G R O U N D S

1.          The Judgment and decree of the Lower Court is illegal, contrary to law and facts, weight of evidence and probabilities of the case.

2.          The lower appellate Court ought to have appreciated the contention raised by the appellant herein with regard to Ex.B7 Rental Deed dated 27-9-1974 in which there is a reference as pan dabba constructed in the portion of premises bearing No. 4-4-242/5 and it was let out to one Laxman Rao and the pan shop is within the boundaries of the mulgi No.4-4-242/5.

3.            The lower appellate Court failed to appreciate the contention raised by the appellant herein that the plaint schedule property is governed by the Rent Control Act.
4.          The lower appellate Court could have seen that the respondent could not give the date on which the pan dabba was let out to the appellant’s father herein.

5.            The lower appellate Court ought to have appreciated the observation of the lower Court with regard to Exb’s B1 to B7 and ought to have dismissed the appeal preferred by the respondent herein.

6.              The lower appellate Court would have appreciated the contention of the appellant herein that the premises bearing         No.4-4-242/5,is separately shown and continued to be shown as mulgi and the M.C.H number of the pan shop is also shown as 4-4-242/5.

7.                 The lower appellate Court ought to have considered that the respondent (appellant in the lower appellate Court) was passing the receipts vide Ex’s B4 to B6 for pan dabba only and not for the open space as alleged by him.

8.                That the lower appellate Court has only relied on Ex.A7 & A13 without appreciating the other evidence available on record and proceeded to allow the appeal with regard to issue No’s 1 & 2 and remitted back the matter to the lower Court witch is based on assumptions and presumptions of the lower appellate Court.
9.                 That the lower appellate Court would have believed the contentions and depositions of the other witnesses examined on behalf of the appellant herein and ought to have dismissed the appeal, but on the contrary it has totally disbelieved the depositions of the other witnesses examined on behalf of the appellant herein and proceeded to allow the appeal only basing on the one sided version.
10.               That the lower appellate Court ought to have appreciated the contention of the appellant’s (respondent’s counsel in lower appellate Court) with regard to the provisions of Section 2 (vi) of the Rent Control Act, and ought to have dismissed the appeal.

11.             The lower appellate Court ought to have seen that the respondent herein could not file and prove that they had let out open site to the appellant’s father herein except relying on Ex.A7. 

12.           The lower appellate Court could have appreciated the judgment cited by the lower Court’s Counsel for the appellant herein, according to witch as per the Evidence Act, the admissions in prior litigation and the evidence of a party who is alleged to have made admission in prior litigation not filed in subsequent case-does not amount to evidence in subsequent case.(AIR 1983 A.P.219). 
Other grounds would be argued at the time of hearing of the main appeal. 

  

                            MEMO OF VALUATION

                   The value of Appeal is Rs.____________/-, hence Court fee of Rs.10/- paid herewith which is sufficient under the A.P.C.F. and S.V.Act.

DATE:4-8-2010
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Filed On: 4-08-2010 

 

Filed By:

 

M/s NYAYAPATHI PRASHANT (6377)
              Advocate

 

Counsel for Appellant

        IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH

AT HYDERABAD 

 

  C.M.A.M.P.No.                           OF 2010
IN

    C.M.A.NO.                                OF 2010
 

 

Between:

P.Devender Rao                                                        ..Petitioner

                                               AND

 

S.Baburu                                                       
...Respondent

 

 

A F F I D A V I T

 

 
                   I,P.Devender Rao,S/o.Late.P.Laxman,aged about 45 yrs., Occ:business,R/o.4-4-242/5,Inderbagh,Sulthanbazar,Hyderabad, do hereby solemnly affirm and state as follows:
1.             I am the Petitioner herein and as such I am well acquainted with the facts of the case.
2.          I am advised to submit that, I have filed the main C.M.A under the provisions of Order 43, Rule 1(u) of C.P.C, aggrieved by the Judgment and decree passed in A.S.No. 211 of 2008, Dt. 23-6-2010, on the file of Chief Judge, City Civil Court, Hyderabad, allowing the appeal preferred by the respondent herein thereby setting aside the judgment and decree passed by the Principle Rent Controller cum XII Junior Civil Judge, City Civil Court, Hyderabad, in O.S.No.642 of 2004, and remitting back the matter to Lower Court for deciding the issue No’s 3 to 7 and dispose off the matter in accordance with law within a period of three months.
3.             I further humbly submit that, the respondent herein filed a suit for eviction against the appellant herein in the lower court vide O.S.No.642 of 2004 on the file of Principle Rent Controller cum XII Junior Civil Judge, City Civil Court, Hyderabad. The respondent herein had contended in the said suit stating that, he is the owner of the open space in front of the premises No.4-4-242/5, Inderbagh, Sulthan Bazar, Hyderabad. He further contended that the father of the respondent herein let out the open space admeasuring 52” x 63 ½” to the father of the appellant herein on a rent of Rs.300/-per month, and the rent was enhanced from time to time and at the time of filing of the suit the rent was Rs.750/-per month.
4.           It is further submitted that the respondent herein further contended that the appellant herein was irregular in payment of rent and he paid lastly rent for the month of July 2003, and thereafter stopped payment of rent and in spite of demands, he could not pay the rent from 8/2003 to 31-10-2003 at Rs.750/-per month amounting to Rs.2250/-. Whereas I have paid rents up-to-date to the respondent herein and I was vigilant of the malafide tactics of the respondent herein in evicting me with untenable grounds. I was availing the legal remedies available tome and was approaching the Courts of law for protecting my rights as a tenant of the respondent herein.
5.             That it is humbly submitted that the appellant herein along with his brothers namely Ravinder Raju, Srinivas and Rajesh are the Joint tenants of the pan dabba admeasuring 52 x 63½ bearing municipal No.4-4 -242/5, Inderbagh, Sulthan Bazar, Hyderabad. Father of the appellant herein was running the business of pan dabba in a portion of the mulgi No.4-4-242/5. 

6.          It is further humbly submitted that originally the premises No.4-4-242/1 to 7 belonged to Achraj Kunwar Bai and subsequently they sold the property to Prakash Chander and Venukumar under a regd.sale deed dt.23-1-1953. These people intern sold the propertyNo.4-4-242/5,6& 7 to Balubai,S.Krishna,S.Ashok and Anand on 21-8-1972. In premises bearing No.4-4-242/8, the business of M/s.Ashok Dresses being carried on since 1958. In M.C.H.records the mulgi No. 4-4-242/5 is separately shown and continued to be shown as mulgi and M.C.H.number of the pan shop is also shown as 4-4-242/5, and the said pan dabba is on the North West corner of the mulgi No.4-4-242/5. M/s.Ashok Dresses has executed a rental agreement dt.27-9-1974 in favour of S.Krishna,Ashok and Anand, who are the predecessors in title to the respondent in respect of mulgi bearing No.4-4-242/6, for running their business. In the said agreement there is a reference as pan dabba constructed in the portion of premises bearing No. 4-4-242/5 and it was let out to one Laxman Rao and the pan shop is within the boundaries of the mulgi No.4-4-242/5. The father of the respondent herein had let out a ready made pan dabba to the father of the appellant herein on a monthly rent of Rs.300/-.

7.             It is further humbly submitted that the appellant herein was regular in payment of rents. The agent of the landlord used to come and collect the rent at the pan dabba. There was no dispute that the landlord had received the rent up to the month of July 2003. Thereafter, landlord did not turn up to collect the rent from August 2003 with a view to evict the appellant herein from the pan dabba.Immediately the appellant sent the rent by way of M.O.but the respondent refused to receive the same. Further the respondent herein had demanded the appellant to enhance the rent to Rs.2000/-per month.
8.             It is further humbly submitted that since the respondent was refusing to receive the rent from August 2003, the appellant was constrained to file R.C.No.439 of 2003 for permission to deposit the rent in to the Court. The said case was dismissed on 26-7-2004. Against which the appellant herein had filed rent appeal vide R.A.No.289 of 2004 on the file of Chief Judge, City Small Cause Court, Hyderabad. Even the said R.C.had been dismissed by the Hon’ble Chief Judge, City Small Cause Court. Against which the appellant herein had preferred C.R.P vide C.R.P No 2377 of 2007 and the said C.R.P is pending before this Hon’ble Court. During the pendency of the R.C. the respondent herein has furnished the bank account No. and the appellant herein was regularly depositing the rents in to the said account of the respondent herein.

9.           That it is further humbly submitted that after adducing evidence and after careful perusal of the averments and basing on the oral and documentary evidence the lower court was pleased to dismiss the suit filed by the plaintiff as the very first issue was held against the respondent herein. The lower Court also also considered the citations submitted by both the parties and came to conclusion that the there was a pan dabba attached to the mulgi No.4-4-242/5 and further held that the pan dabba was let out to the tenant and the said dabba comes under the definition of building as per the Rent control Act, and hence finally came to conclusion that the Civil Court has no jurisdiction to try the suit and the suit was rightly dismissed by the lower Court on 31-3-2008.

10.             That it is further humbly submitted that aggrieved by the same the respondent herein had preferred appeal before the Chief Judge City Civil Court, Hyderabad vide A.S.No.211 of 2008. The lower appellate Court without appreciation of the material available on hand and without appreciating the contentions raised by the appellant herein proceeded to allow the appeal and remitted back the matter to the lower Court to give findings on issue No’3 to 7. As such this C.M.A is preferred by the appellant herein.

11.            That it is further respectfully submitted that, the appellant herein was carrying on the business of pan dabba since long time and it is only the lively hood of the appellant herein. The respondent herein is trying to evict me soince long time with all untenable ground and adopting illegal methods. I was containing the ill motives of the respondent herein by adopting the legal recourse. I am advised to submit that I have got a fair chance of success in the main C.M.A and if at all stay is not granted as prayed for the respondent may succeed in his ill motives and I shall be put to irreparable loss and injury apart from mental agony. As such it is just and necessary to stay all further proceedings arising out of the Judgement and Decree passed by the Hon’ble Chief Judge, City Civil Court, Hyderabad, in A.S.No.211 of 2008, dated 23-6-2010, in the interest of justice pending disposal of the main C.M.A.
                   It is therefore prayed that this Hon'ble Court may be Pleased to stay all further proceedings arising out of the Judgement and decree passed by the Chief Judge, City Civil Court, Hyderabad  in A.S.No.211 of 2008, dated 23-6-2010, pending disposal pof the main C.M.A in the interst of justice and or pleased to pass such other order or orders as this Hon’ble Court may deem fit and proper in the circumstances ofnthe case.
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Deponent

 

Sworn and Signed in my presence 

on this day of 4-8-2010 

 at Hyderabad.

 

 

ADVOCATE :: HYDERABAD

MEMORANDUM OF CIVIL MISC. PETITION 

 

(UNDER SEC. 151 OF CIVIL PROCEDURE CODE)

 

IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH

AT HYDERABAD

 

 

C.M.A. M.P.No.                        OF 2010
IN

C.M.A.NO.                               OF 2010
 

BETWEEN:

P.Devender Rao,S/o.Late.P.Laxman Rao,

aged about 45 yrs., Occ:business,
R/o H.No.4-4-242/5, Inderbagh

Sulthanbazar,Hyderabad                                            ...Appellant
                                              AND

S.Baburu,S/o.Late.S.Balaji,

aged apout 35 yrs., Occ:Business,
R/o.H.No.5-9-907 & 908,

Gunfoundry,Hyderabad.               


  ...Respondent

 

                   For the reasons stated in the accompanying affidavit, it is hereby prayed that this Hon'ble Court, pending disposal of the above C.M.A, pleased to stay all further proceedings arising out of the Judgement and decree passed by the Chief Judge, City Civil Court, Hyderabad  in A.S.No.211 of 2008, dated 23-6-2010.
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NATURE OF APPLICATION

(UNDER SEC. 151 C.P.C.)

 

 

Pending disposal of the above C.M.A, it is prayed that this Hon'ble Court may be pleased to stay all further proceedings arising out of the Judgement and decree passed by the Chief Judge, City Civil Court, Hyderabad  in A.S.No.211 of 2008, dated 23-6-2010.        
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IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH  AT HYDERABAD

 
C.M.A.MP.No.             OF 2010      IN        C.M.A.NO.            OF 2010
AGAINST

A.S.No. 211    OF 2008   ON THE FILE OF THE CHIEF JUDGE:CITY CIVIL COURT:
                                               HYDERABAD
Between:

 

P.Devender Rao                                                                              ..Petitioner

                                               AND

 

S.Baburu                                                                                      ..Respondent

 

     Take Notice that the Appellant has  presented a petition to the Court Praying that Under Section 151 of C.P.C.     (AFFIDAVIT AND PETITION ENCLOSED) and that the same will be heard by the Court on the         day    2010.

 

 
Notice and Interim Stay has been granted by order Court      dated the      of     2010  the affidavit of                              has been filed in support thereof Dated at Hyderabad this            day     2010
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IN THE HIGH COURT OF JUDICATURE:: ANDHRA PRADESH  AT HYDERABAD

 
C.M.A.MP.No.             OF 2010      IN        C.M.A.NO.            OF 2010
AGAINST

A.S.No. 211    OF 2008   ON THE FILE OF THE CHIEF JUDGE:CITY CIVIL COURT:

                                               HYDERABAD
Between:

 

P.Devender Rao                                                                              ..Petitioner

                                               AND

 

S.Baburu                                                                                      ..Respondent

 

     Take Notice that the Appellant has presented a petition to the Court Praying that Under Section 151 of C.P.C.     (AFFIDAVIT AND PETITION ENCLOSED) and that the same will be heard by the Court  on the         day    2010.

 
 
Notice and Interim Stay has been granted by order Court      dated the      of     2010 the affidavit of                              has been filed in support thereof Dated at Hyderabad this            day     2010
 

 

                                  



 Advocate for Petitioner

 

