LATEST UPDATES OF LEGAL NEWS ON TAX MATTERS

Housewives - House Maker ladies are no more unemployed - SC - [G.S. Singhvi, J.]
Housewives - House Maker ladies are no more unemployed - SC - [GANGULY, J.]
FM Calls for Double Digit Contribution of Direct Taxes to GDP - Revised Citizens’ Charter Released - I-T Department Celebrates 150 Years of Income Tax in India 
FM Calls for Fiscal Consolidation to Bring Down Fiscal Deficit to 4.1 - Percent by 2012-13; Stakeholders Concern Redressed to Large Extent as Far as Draft Tax Code is Concerned 
Article Section
SEBI IS HAVING POWER TO INVESTIGATE ON COMPLAINTS FROM INVESTOR EVEN AFTER THE CLOSURE OF THE PUBLIC ISSUE
Notifications
VAT - Delhi - No.F.6(78)/Policy-I/VAT/2010/1564-1575 - dated July 23, 2010 
Filing of returns in electreonic form for quarterly dealers
Recent Circulars / Instructions / Orders
VAT - Delhi - 09/2010 - dated July 23, 2010 
Filing of Revised Return for the month of June-2010 and quarter ending June, 2010
Customs - 22/2010 - dated July 26, 2010 
Import of 'Old and Worn Clothing' - instructions - regarding
Customs - 21/2010 - dated July 26, 2010 
Classification of Aseptic Packaging Paper - reg
 

Recent - Case Laws
Income Tax - 2010 - TMI - 76896 - HC 
Sale of DEPB - Taxable under section 28(iid) of the Income Tax Act, 1961 - interpolation of artificial cost - computation of profit for the purpose of section 80HHC - freight and insurance charges - Held that: the fact that the seller of the goods stands reimbursed in respect of certain expenses is not a consideration which would indicate that those expenses do not form part of the costs incurred by the seller. Costs do not cease to be costs because they are reimbursed to the seller as part of the sale consideration. the fact that the seller of the goods stands reimbursed in respect of certain expenses is not a consideration which would indicate that those expenses do not form part of the costs incurred by the seller. Costs do not cease to be costs because they are reimbursed to the seller as part of the sale consideration. - while computing direct cost attributable to export the freight and insurance amounting to Rs.1,71,87,614/ should be excluded for arriving at export profits while computing the deductions u/s.80HHC - decided in favor of assessee - the issue related to DEPB was also decided in favour of the Revenue and against the assessee 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76896

Income Tax - 2010 - TMI - 76895 - HC 
Sale of DEPB - Taxable under section 28(iid) of the Income Tax Act, 1961 - reliance of Finance Minister's speech in the parliament - Held that: When Section 28(iiid) specifically deals with profits realized on the transfer of the DEPB credit, it would be impermissible as a matter of first principle to bifurcate the face value of the DEPB and the amount received in excess of the face value of the DEPB. - sale of the Duty Entitlement Passbook is taxable under section 28(iiid) - face value is not required to be deducted from the sale proceeds - the entire amount of sale proceeds is taxable under section 28(iiid) 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76895

Income Tax - 2010 - TMI - 76894 - HC 
Business Expenditure- The assessee claimed deduction of reimbursement of attire expenses granted to its employees. The Tribunal granted deduction of 50 percent. of the claim of the assessee. The Tribunal also reduced the interest levied for short deduction of tax at source. Held that- (i) since the Tribunal has failed to assign reasons for granting 50 percent, of the claim, the matter was remanded for fresh consideration. (ii) that the explanation offered by the assessee that the amount collected could not be deposited under banafide mistake required reconsideration in order to find out the bona fide of the explanation. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76894

Income Tax - 2010 - TMI - 76893 - HC 
Co-operative Society- Deduction u/s 80P- The assessee was a co-operative institution registered to promote agricultuaral activities to give benefit to the farmers who were its members. The Assessing officer having noticed that the assessee was also getting income from hiring its lorry disallowed deduction on the ground that it di not fall under section 80P(2)(a)(iv). The Tribunal held that the income from hiring its lorry was entitled to special deduction on the ground that the assessee was not engaged in the marketing of agricultural produce for the benefit of its member. Held that- it was not in dispute that the assesee was engaged in the marketing of agricultural produce of its members. Even if the Assessing Officer was of the opinion that the case of the assessee did not fall under section 80P(2)(a)(iv) since it fell under section 80(2)(a)(iii) the assessee was entitled to special deduction. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76893

Income Tax - 2010 - TMI - 76892 - HC 
Assessment- Whether, on the facts and in the circumstances of the case, the Tribunal was right in law in holding that the rental income received by the appellant-firm was liable to be taxed in its hands without invoking the provisions of section 26 of the Act especially when the shares of each of the partners are determinate and the Tribunal had in its earlier order in the appeal against an intimation under section 143(1)(a) had held that the status was association of persons and the provisions of the section 26 were to be applied? Held that- the Assessing officer had not considered the documents produced by the assessee whether the assessee was a firm and the partners had definite and ascertainable shares in the property. Since this had not been considered by both the authorities, the matter was to be remanded to the Assessing Officer for fresh consideration. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76892

Income Tax - 2010 - TMI - 76891 - HC 
Substantial Question of law- An Appeal under section 260A of the Act, lies to the High Court from an order passed by the Tribunal only if the High Court is satisfied that the case involves a substantial question of law. Held that- the question whether the interest amount of Rs. 9,91,508 received by the assessee on the FDR should have been shown by it as income from business or income from other sources might be a question of law but it was not a substantial question of law inasmuch as on the answer to the question, the Revenue was not entitled to higher or lesser amount of tax from the assessee. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76891

Income Tax - 2010 - TMI - 76890 - HC 
Assessment- The notice under section 143 of the Act was issued and served on the assessee as the assessee had failed to file the return. Section 139(4) of the Act required the assessee to furnish the return within 31 days from the date of issuance of such notice. The assessment of the assessee was completed under section 143, treating the status of the assessee as association of person under section 184(5) of the Act on the ground that there was default committed by the assessee as mentioned u/s 144 of the Act, and the assessee’s claim of remuneration and interest were disallowed. The Commissioner (Appeals) allow the assessee’s appeal but on further appeal by Department, the Tribunal held that the assessing authority was right in treating the assessee as an association of person. Held that- the Assessing officer had not passed a best judgment assessment u/s 144 which he ought to have done if there was any failure as mentioned in section 144 clearly led to an inference that there was no failure as mentioned in section 144. The Tribunal was not right in treating the appellant as an association of person. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76890

Income Tax - 2010 - TMI - 76889 - HC 
Unexplained Money- Whether the deemed income under section 69A can be set off against the loss due to the confiscation of the very same foreign marked gold bars on the basis of which addition is made? The Commissioner (Appeals) did not accept the contention of the assessee that the gold bars did not belong to him and dismissed the appeal filed by him. An appeal was filed before the Tribunal contending that even assuming that the amount was to be added to the income of assessee, as the gold was confiscated and never returned by customs authorities it had to be treated as business loss. The Tribunal did not accept the contention of the assessee. Held that- the loss caused to the assessee pursuant to the confiscation of contraband gold could not be said to be a trade or commercial loss connected with or incidental to business. The revenue had correctly treated the value of gold as income of the assessee from undisclosed sources and he was not entitled to deduction on the ground of business loss. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76889

Income Tax - 2010 - TMI - 76888 - HC 
Revision- Power of Commissioner- Whether on the facts and in the circumstances of the case and in law, the Income-tax Appellate Tribunal was justified in upsetting the order passed by the Commissioner of Income-tax under section 263 of the Income-tax Act, 1961? Held that- the Tribunal is correct in its view that the view taken by the Assessing Officer was a possible view and that the condition precedent for invoking jurisdiction under section 263 by the Commissioner of Income-tax did not exist. In view of the above, we hold that the Income-tax Appellate Tribunal was justified in upsetting the order passed by Commissioner of Income-tax under section 263 of the Income-tax Act, 1961. Therefore, answer the question of law raised in this appeal in favour of the assessee and against the Revenue. The above appeal, therefore, stands dismissed. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76888

Income Tax - 2010 - TMI - 76887 - HC 
Search and Seizure- Block Assessment- The assessee filed a return for the block period from April 1, 1988 to December 22, 1998 and declared an undisclosed income of Rs. 65 lakhs. The assessment was completed under section 158BC and the Assessing Officer accepted the returned income. Penalty proceedings were initiated under section 158BFA(2) with a notice calling upon the assessee to show cause as to why an order imposing a penalty should not be passed. Tribunal held that, appeal against the rate of tax will not fall within the ambit of clause (iv) of the first proviso. Held that- the assessee had fulfilled all the requirements of the first proviso and the Revenue was prohibited from initiating penalty proceedings. Since we have come to the conclusion that the Tribunal erred in holding that the assessee has fulfilled conditions of the first proviso to section 158BFA(2), it would be only appropriate and proper for this court to remand the proceedings back to the Tribunal for deciding as to whether the imposition of the penalty was justified in the facts and circumstances of the case. 
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76887

Central Excise - 2010 - TMI - 76886 - Tri 
Cenvat Credit- The respondent is a manufacturer of rough forgings and forging articles of steel falling under Chapter 7326 of CETA, 1985. They also availed Cenvat credit of inputs and capital goods. The dispute relates to ‘metal band saw blades’ and ‘steel shots’, as to whether they can be considered as capital goods as contended by the Department or can be treated as inputs as claimed by the respondent. The original authority after taking note of the duration of use of these items and the purpose for which they were used held that they were capital goods and therefore, only 50% of the credit was available during the financial year in which materials were received and the balance of 50% was available only during the next financial year. Held that- The Commissioner (Appeals) has clearly held that the same are in the nature of consumable used in relation to manufacture of final products and therefore, appropriately to be treated as inputs. No valid grounds have been adduced to interfere with the finding of the Commissioner (Appeals) which is based on appreciation of the factual matrix in the said case. In view of the above, the appeal is rejected. Cross-Objection which is merely in support of the order of the Commissioner (Appeals) is also disposed of.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76886

Central Excise - 2010 - TMI - 76885 - Tri 
Cenvat Credit-Textiles and textile articles- The respondents are the manufacturers of PVC Insulated Wires. They availed input credit on the inputs received and claimed that they had utilized it in the manufacture PVC Insulated Wires, which are cleared for export They filed five refund claims for the periods from April, 2005 to August, 2006. However, the Original Authority rejected the refund claims on the ground that the respondents had not fulfilled the conditions of Rule 5 of Cenvat Credit Rules, 2002 read with Notification No. 11 /2005-CE. (N.T.), as amended. The respondents approached the Commissioner (Appeals) for relief. The Commissioner (Appeals) set aside the impugned orders-in-Original and allowed the assessee’s appeals. Held that- We agree with the learned Commissioner (Appeals) that there is no such requirement under the Cenvat Credit Rules, 2004. We have already reproduced the finding of the Commissioner (Appeals), which is well reasoned. He had also come to the conclusion based on the figures that the respondent is not in a position to utilize the credit availed on inputs used in the manufacture of goods, which were exported under bond and which are getting accumulated from time to time. He has correctly applied Rule 5 of CCR, which provides for sanction of refunding cash in respect of goods exported under bond/letter of undertaking. Moreover, the issue is settled in terms of the decisions of the Tribunal cited by the learned Counsel for the respondents. The OIO and the Appeal of the Department are also beyond the scope of the Show Cause Notice.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76885

Central Excise - 2010 - TMI - 76884 - Tri 
Valuation- whether the assessable value of goods in question shall include insurance charges and handling charges incurred in different places at different point of time. Held that- There is no finding as to clearance of goods at different places to make the same marketable at those places. Nor also evidence existence in this regard on record. Therefore, in absence of any cogent reasons or evidence to disturb the first appellate order, we dismiss the appeal of Revenue.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76884

Central Excise - 2010 - TMI - 76883 - Tri 
Rebate- A show cause notice was issued to the respondent by the Ld. Commissioner of Central Excise, Delhi-I proposing demands under Rule 11(3) (ii) read with Rule 6 of the Cenvat Credit Rules, 2004, for availing inadmissible credit. Similar show cause notice was issued for subsequent period also. These show cause notices are pending for adjudication. It is alleged that the respondent is become liable to pay back the Cenvat credit equivalent to the duty paid on all the inputs which were either lying in stock or in the form of work in progress or contained in the exempted finished products lying in stock on 1-3-2008 and the balance was to be lapsed. It was further alleged that the respondent was not entitled to take any further credit, and required the respondent to pay up the entire Cenvat credit availed by it between March, 2008 and July, 2008, on receipt of duty paid goods, irrespective of the fact that the exempted goods manufactured were exported by the respondent. Held that- Moreover, as per Rule 6(1) and Rule 11(3)(ii) also takes into account in a situation where the inputs are meant for use exclusively in manufacture of such final product, which become exempted, and do not envisage a special situation like in the instant case, where the common duty paid inputs are received for manufacture of both dutiable as well as exempted goods for export. The provisions of Rule 6(6)(v) are the specific rules, which covers the situation as in the instant case, and thus the Cenvat credit of duty paid on dutiable was correctly held as admissible by the Ld. Commissioner (Appeals). In these terms, I do not find any merit in the appeal and the same is dismissed. Stay application is also disposed off accordingly.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76883

Customs - 2010 - TMI - 76882 - Tri 
Baggage- The officers detained the gold chain with diamonds-studded pendant under the reasonable belief that the same had been attempted to be smuggled into India and hence liable to confiscation under the Customs Act. We set aside the Commissioner’s order and allow this appeal by way of remand, directing the ld. Commissioner to pass fresh speaking order on all questions of law and facts involved in this case, after giving to the appellant a reasonable opportunity of adducing evidence and also of being personally heard. We make it clear that a reasonable opportunity of cross-examining the witnesses concerned, is also part of the opportunity of adducing evidence. In the nature of this case, we trust, the Ld. Commissioner will pass orders as early as possible. At any rate, the order shall be passed within a period of 3 months from the date of receipt of a certified copy of this order. Held that- We make it clear that a reasonable opportunity of cross-examining the witnesses concerned, is also part of the opportunity of adducing evidence. In the nature of this case, we trust, the Ld. Commissioner will pass orders as early as possible. At any rate, the order shall be passed within a period of 3 months from the date of receipt of a certified copy of this order.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76882

Customs - 2010 - TMI - 76881 - Tri 
Valuation- The Department challenged the value on the ground that the Contract dated 7-12-2007 between the Appellant and the foreign supplier had not been cancelled and that the Contract dated 8-12- 2008 shows supply of 13000 MT whereas Bill of Entry has been filed for 13,129 MT. While the issue relating to finalization of the value, in case of aforesaid Bill of Entry dated 2-1-2009, was pending, the Appellant filed the Bills of Entry Nos. 1035 dated 9-1-2009, 1098 dated 30-1-2009, 1058 dated 15-1-2009 and 1091 dated 29-1-2009 along with the supporting documents, as prescribed under the Customs Act. The lower adjudicating authority enhanced the value in case of B/E. No. 1012 dated 2-1-09 as US $ 107 as per the Contract dated 7-12-07 and in case of remaining B/Es. to US $ 40.50 PMT CFR as per Rule 5 of Valuation Rules, 2007. The Appellant preferred an appeal against the lower Adjudicating Authority’s Order with the Commissioner (Appeals). The ld. Commissioner (Appeals) in the impugned Order modified the value in the case of B/E No. 1012 dated 2-1-2009 to US $ 40.50 PMT from US $ 107 PMT and in case of remaining B/Es. upheld the Lower Adjudicating Authority’s order. Held that- there is no finding of the lower authorities that the in voices issued by overseas suppliers are fake or fabricated and that the transaction value shown therein has not been actually paid by the Appellant. Since the transaction value is determinable under Section 14 of the Customs Act, 1962, read with Rule 3(1) of the Valuation Rules, the question of resorting to assessment under Rule 5 does not arise. The transaction value declared in the instant case has been rejected without the sanction of law. Therefore, the impugned Order is not sustainable, hence set aside. The Appeal is allowed.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76881

Central Excise - 2010 - TMI - 76880 - SC 
Valuation - Section 4 of Central Excise Act, 1944 - Cost of secondary packing - Adjudicating Authority rejected their claim for excluding the cost of polythene bags, printed as well as plain, and hessian cloth used for packing the fabrics. The Adjudicating Authority was of the view that the packing of coated fabrics in polythene bags for delivery to the customers located in Bombay as also packing of three such rolls in hessian cloth and stitching them into one bundle for dispatch to up-country customers was in the normal course of trade and, therefore, there was nothing special about such packing so as to exclude its cost from the value of the fabric. - Held that: - admittedly the fabric manufactured by the assessee was sold by the assessee to the wholesalers at the factory gate only in polythene bags, the further packing of three rolls in hessian cloth was not in the course of normal delivery to the customers in the wholesale trade at the factory gate and was, therefore, not required to make the product marketable. The additional packing in the nature of a secondary packing was done for the purpose of convenience of the up-country customers in the transportation of the goods manufactured by the assessee. We, therefore, hold that the cost of secondary packing in hessian cloth cannot be included in the value of the goods in terms of Section 4(4)(d)(i) of the Act for the purpose of assessment of excise duty. - Regarding period of limitation beyond one year for filing of refund claim, SC has rendered no opinion.
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76880

Customs - 2010 - TMI - 76879 - SC 
Classification - Import of (i) PXI Controllers, (ii) Input/Output Modules (also known as Modem or Control/Adaptor Units) (iii) Signal Converters (iv) Chassis and its parts - The importer claimed the items to be computers and/ or parts of computers. - In the circumstances, the Original Authority (O.A.) has broadly classified embedded Controllers, Programmable Automation Controllers ("PACs"), Data Acquisition Boards, Digital Input Output Boards, PXI Chassis etc. under Chapter 90. The O.A. has rejected the classification sought by the importer under CTH 8471. - Held that: - . In our view, in order to attract Note 5(E) the real test is whether or not the machine imported is performing a specific function relatable to the functional unit as a whole. The said machine should be seen as a System. As a functional unit, the imported machine should perform a function other than data processing or it should perform a function in addition to data processing. In our view, Industrial Process Controllers and I.O. Modules, which are part of a functional unit, the function of which is to be judged as a whole are therefore classifiable in Chapter 90. - order of tribunal set aside - decided in favor of revenue
http://www.taxmanagementindia.com/visitor/Detail_Case_Laws.asp?ID=76879
====
