

RIGHT TO FREE AND COMPULSORY EDUCATION: A FUNDAMENTAL RIGHT OF THE CHILD
“The aim of education should be to teach us rather how to think, than what to think - rather to improve our minds, so as to enable us to think for ourselves, than to load the memory with thoughts of other men.”  ~Bill Beattie 
INTRODUCTION: As defined by General Comment No. 13 of the United Nations Committee on Economic, Social and Cultural Rights (the body in charge of monitoring the implementation of the International Covenant on Economic, Social and Cultural Rights in the States which are party to it);
 “Education is both a human right in itself and an indispensable means of realizing other human rights. As an empowerment right, education is the primary vehicle by which economically and socially marginalized adults and children can lift themselves out of poverty and obtain the means to participate fully in their communities. Education has a vital role in empowering women, safeguarding children from exploitative and hazardous labour and sexual exploitation, promoting human rights and democracy, protecting the environment, and controlling population growth. Increasingly, education is recognized as one of the best financial investments States can make. But the importance of education is not just practical: a well-educated, enlightened and active mind, able to wander freely and widely, is one of the joys and rewards of human existence”. 
According to the Committee, “education in all its forms and at all levels shall exhibit the following interrelated and its essential features comprise of the 4-As, namely:
 a) Availability; 
b) Accessibility;
 c) Acceptability; and
 d) Adaptability”. 
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CONVENTION ON THE RIGHTS OF THE CHILD: 

The Convention is an elaboration of human rights standards in respect of the child. However, human rights standards are applicable to the child by virtue of the principles of general international law. The Convention on the Rights of the Child is an international convention sponsored by the United Nations.

According to Article 1 of the present Convention, “a child means every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.”1
The provisions relating to the educational rights of children are incorporated in Articles 28 and 29 of the Convention.

Article 28 of this Convention lays down that the State Parties recognise the right of the child to education, and with a view to achieving this right progressively and on the basis of equal opportunity, they shall-

(a) Make primary education compulsory and available free to all;

(b) Encourage the development of different forms of secondary education, including general and vocational education, make them available and accessible to every child, and take measures such as the introduction of free education and offering financial assistance in case of need;

(c) Make higher education accessible to all on the basis of capacity by every appropriate means;
(d) Make educational and vocational information and guidance available and accessible to all children;
(e) Take measures to encourage regular attendance at schools and reduction of drop-out rates;
(f) Take all appropriate measures to ensure that school discipline administered in a manner consistent with the child’s human dignity and in conformity with the present Convention.
1. CONVENTION ON THE RIGHTS OF THE CHILD: Article 1
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State parties are required to promote and encourage international co-operation in matters relating to education, with a view to contributing to the elimination of ignorance and illiteracy throughout the world. They are further required to facilitate access to scientific and technical knowledge and modern teaching methods. The needs of developing countries shall be taken into account in this regard.1
The principles on the basis of which the rights of the child shall be directed are as follows2:

(a) The development of the child’s personality, talents and mental and physical abilities to their fullest potential;

(b) The development of respect for human rights and fundamental freedoms and for the principles enshrined in the Charter of the United Nations;

(c) The development of respect for the child’s parents, his or her own cultural identity, language and values, for the national values of the country in which a child is living, the country from which he or she may originate, and for civilisations different from his or her own;

(d) The preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes and friendship among the people, ethnic, national and religious groups and persons of indigenous origin;
(e) The development of respect for natural environment.

Subject to the observance of these principles, the individuals or bodies will have liberty to establish and direct educational institutions provided the education given in such institutions shall conform to such minimum standards as may be laid down by the State.3
49. The Convention on the Rights of the Child, Article 28, Paragraph 3.
50. Ibid. Article 29, Paragraph 1.

51. Ibid. Article 29, Paragraph 2.
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INDIA’S POSITION:

Education in India in its traditional form is closely related to religion. The history of ancient India sprawls back to the urban education centres of Taxilla and Nalanda. The Western Education System became ingrained into the Indian civil society with the establishment of the British rule. The onus of exercising control over the Indian Education System falls on the Union and the State Governments. There are various articles in the Indian Constitution which provide for education as a fundamental right.

India has made tremendous progress in terms of burgeoning primary education attendance rates and expanding literacy to about two-thirds of the Indian population.

Article 41 of the Constitution lays down that the State shall, within the limits of its economic capacity and development, make effective provision for securing the right to education.
Article 45 of the Constitution provides that the State shall provide early childhood care and compulsory education for all children until they complete the age of six years. 

In the case, Mohini Jain V State of Karnataka1 , the Supreme Court held that right to education is fundamental right under Article 21 of the Constitution.
The right to education springs from right to life. The right to life includes the right to live with human dignity and all that goes along with it, namely the bare necessaries of life such as adequate nutrition, clothing and shelter and facilities for reading, writing and expressing oneself. The Court observed that the right to life is compendious expression for all those rights which the Courts must enforce because they are basic to the dignified enjoyment of life. It extends to the fully range of conduct which the individual is free to pursue. The right to life under Article 21 and the dignity of the individual cannot be assured unless it is accompanied by the right to education. The State Government is under an obligation to provide educational facilities at all levels to its citizens. The Constitution (86th) Amendment Act, 2002, inserts new Article 21 A in the Constitution to make right to education a fundamental right for all children between six and fourteen years of age.
1. 1992 AIR 1858
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In the case, Unni Krishan V State of Andhra Pradesh1, the Supreme Court was asked to examine the decision of Mohini Jain's case. In the present case, the Apex Court partly overruled given in the Mohini Jain case. The Court held that, the right to education is implicit in the right to life and personal liberty guaranteed by Article 21 and must be interpreted in the light of the Directive Principle of State Policy contained in Articles 41, 45 and 46.

The Apex Court, however, limited the State obligation to provide educational facilities as follows:

(i) Every Citizen of this Country has a right to free education until he completes the age of fourteen years;
(ii) Beyond that stage, his right to education is subject to the limits of the economic capacity of the state. 

One thing of paramount salience is that for over a decade, there has been growing concern that opportunities for higher education to the weaker sections of society are getting rapidly eroded. The persistence of inequities is manifest in local and regional disparities of access, gender discrimination, non-affordable fee structures, confusing eligibility requirements, bewildering admission procedures, reduced government support, unabashed commercial practices, and lack of socially sensitive government policies on higher education. More opportunities are available to the urban population and those with higher economic status. 


A considerable degree of hope was placed on the Supreme Court judgment in the T.M.A. Pai Foundation versus State of Karnataka case2, (Pai Foundation case for short). The decision of the 11-member Bench (October 30, 2002) raised more questions than it answered. Flooded with writ petitions, a five-member Constitution Bench sat to interpret that verdict, and gave its opinion on August 14, 2003.

The crucial paragraph in the T.M.A. Pai judgment is paragraph 68 of the judgment, states that it would be unfair to apply the same rules and regulations for admission to both aided and unaided professional institutions.
1. (1993) 1 SCC 645

2. 2002 8 SCC 481
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The Bench said the first part of the paragraph declared the law, while the second part was just an illustration or a suggestion or observation as to how the state may devise a mechanism to take care of the poor and backward sections.

In the second part of the paragraph, the Bench suggested that, for instance, a certain percentage of the seats can be reserved for the management for the admission of students from among those who have passed the Common Entrance Test held by itself or by the state/university and have applied to the college concerned, while the rest of the seats may be filled on the basis of counseling by the state agency. This, the Bench said, would "incidentally take care of poorer and backward sections of society". The prescription of percentage for this purpose had to be done by the government according to the local needs, it said. 


It added that the government could fix different percentages for minority and non-minority institutions, and that it could apply the same principles to non-professional unaided educational institutions too.

The obligation of State to provide education to the children above the age of fourteen years would still depend upon the economic capacity and development of the State. 
Another Article 51A1, was to additionally have the clause stating, “ a parent or guardian(shall) provide opportunities for education to his child or, as the case may be”

The bill was passed unanimously in the Lok Sabha, the lower house of the Indian parliament, on November 28, 2001. It was later passed by the upper house—the Rajya Sabha—on May 14, 2002.President of India After being signed by the  the Indian constitution was amended formally for the eighty sixth time and the bill came into effect. Since then those between the age of 6–14 have a fundamental right to education. 

Article 46 of the Constitution requires the State to promote with special care the educational and economic interests of the weaker sections of the people, especially of the Scheduled Castes and Scheduled Tribes and to protect them from social injustice and all forms of exploitation.
1. google.co.in
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Moreover, Articles 29 and 30 which are incorporated in the Part III of the Constitution as Fundamental Rights also lay down following provisions in regard to right to education-
(i) No Citizen shall be denied admission into any educational institution maintained by the State or receiving aid out of the State funds on the grounds only of religion, race, caste, language or any of them.1 


The right to admission to an educational institution is a right of a citizen as such2 which cannot be denied on the grounds of religion, race, caste, language or any of them. An educational institution receiving aid out of State funds cannot refuse admission to the children belonging to a particular community. Since minorities have rights to establish and administer educational institutions of their choice they can be permitted to reserve 50% of the seats for the member of their own community in the educational institutions so established by them.3 But institutions cannot be allowed to impart religious teaching within the premises of the institution.4   

  (ii)        All minorities, whether based on religion of language, shall have the right to establish and administer educational institutions of their choice.5
    (iii)       The State shall not, in granting aid to educational institutions, discriminate against any educational institution on the ground that it is under the management of a minority, whether based on religion or language.6

Minorities based on religion or language, are entitled to establish and administer educational institution of their choice. The minorities, whether religious or linguistic minorities, are enabled under Article 30(1) to establish such institutions in which general education may be imparted along with religious or linguistic teachings.7
1.Constitution of India, Article 29(2).
2. State of Madras v. Champakam Dorairajan, AIR 1951 SC 226.

3. St. Stephen’s College v. University of Delhi, (1992) 1 SCC 558; AIR 1992 SC 1630.

4. Sajib Kumar v. Principal, St. Paul College, AIR 1957 Cal 524.

5. Constitution of India, Article 30(1).

6. Ibid. Article 30(2).

7. Kerala Education Bill, 1957 Re AIR 1958 SC 946.
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 The right to establish educational institutions does not carry with it the right to receive recognition and affiliation. However, recognition and affiliation will neither be denied nor be subjected to such conditions which amounts denial of the Fundamental Rights.1Minority institutions receiving aid out of State Fund cannot deny admissions to the members of other communities.

The National Council of Educational Research and Training (NCERT) is the apex body for curriculum related matters for school education in India.2 The NCERT provides support and technical assistance to a number of schools in India and oversees many aspects of enforcement of education policies.3 In India, the various curriculum bodies governing school education system are:

· The state government boards, in which the majority of Indian children are enrolled. 

· The Central Board of Secondary Education (CBSE) board. 

· The Council for the Indian School Certificate Examinations (CISCE) board. 

· The National Institute of Open Schooling (NIOS) board. 

· International schools affiliated to the International Baccalaureate Programme and/or the Cambridge International Examinations. 

· Islamic Madrasah schools, whose boards are controlled by local state governments, or autonomous, or affiliated with Darul Uloom Deoband. 

· Autonomous schools like Woodstock School, Auroville, Patha Bhavan and Ananda Marga Gurukula. 

In addition, NUEPA (National University of Educational Planning and Administration) 4 and NCTE (National Council for Teacher Education) are responsible for the management of the education system and teacher accreditation 5.
1. Ibid

2. India 2009: A Reference Annual (53rd edition), 233 
3. India 2009: A Reference Annual (53rd edition), 230–234 
4. www.nuepa.org 
5. www.ncte-india.org 
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The Right OF Children To Free And Compulsory Education Bill, 2008: 61
In 1950, the Constitution of India articulated its commitment to education under the Directive Principles of State Policy, a set of articles meant to serve as guidelines while framing laws and policies, but not enforceable in any court. Then in 2002, in the wake of a number of landmark Supreme Court judgments on the issue and vigorous civil society campaigning, the 86th Constitutional Amendment made education a fundamental right of all children in the age-group of 6-14. In the same year, the government circulated a draft Right to Education bill, which went through several iterations thereafter, until the most recent version of it, upon receiving approval from the Union Cabinet, was introduced in the Rajya Sabha in December 2008. Thus it has taken 55 years from Independence to make education a fundamental right of children and a further 6 years for the Right to Education Bill to be introduced in Parliament.
The Bill admittedly has shortcomings and there are some who will say that it is wholly inadequate. Given that the Right to Education has travelled a long and arduous journey to the point of legislative sanction, which will be the most substantive declaration of the government's responsibility towards ensuring universal quality education; we believe that the bill even in its present form must continue on its current legislative course to the eventual passage, despite its shortcomings. Once an Act, amendments to it could be sought through concerted effort by education practitioners, civil society and parliamentarians to address gaps and fortify strengths.
Strengths of the Bill:
The Right to Education Bill is landmark legislation in the history of Indian Education, since  for the first time, India will admit that the right to education is a fundamental right which ensures that each child gets education irrespective of caste, class, gender, etc.
The following are some of the most important strengths of the Bill:

1. The Bill clearly makes the state responsible for ensuring that every child, in the age group of 6-14, receives schooling for eight years, instead of merely shifting the onus for this to the parents, a majority of who are illiterate and mired in poverty.

2. The Bill reiterates the role of the state, along with private and aided schools, to satisfy certain basic norms in terms of infrastructure, learning facilities and the academic calendar. This is important since a major problem with the current education system is inadequate support for infrastructure both within the school as well as in the academic support system. If basic ‘hygiene’ requirements are not taken care of, we cannot expect the system to be able to be effective.

3. The Bill mandates a minimum Pupil-Teacher Ratio and explicitly requires the same to be maintained in each school, rather than as an average over a block or a district.

4. By enlisting the participation of private schools in the process of implementing an equitable system of elementary education, the Bill attempts to reduce the widening social divide between the education of the rich and the poor by ensuring that they sit together and learn in the same classroom.

5. The Bill prescribes the minimum qualifications of teachers and their academic responsibilities along with the minimum quality of the content and process. Further, by clearly articulating the need for norms for recruitment of teachers and provisions for teacher training, the bill seeks to address, in a major way, the actual quality of education provided within our schools.
Shortcomings that need to be addressed:
Though the Bill, for the first time, has sown the seeds for viewing education from a rights’ perspective, it is not without loopholes. In this regard, it may be of merit to consider the following shortcomings that it carries, and whose consideration might hasten the delivery of universal quality primary education in the country:
1. The Bill needs to bring into its ambit all children in the age group of 3-16 years. It ignores children who are below 6 yrs. of age. Several studies on early childhood have shown that 3-6 yrs. is the time when children need to be exposed to literacy-rich environment to enhance their literacy growth, and children who experience schooling for the first time at the age of 6 yrs. are clearly at a disadvantage. In the face of such evidence, it is necessary that RTE talks of Pre- School Education and its convergence with mainstream education.
The Bill also ignores children who are above 14 yrs. and have had no access to education. It is widely known that children drop out of education to become wage earners because of poverty. If the Bill is serious about the intention of making all children literate, it is necessary to bring children below 16 into the realm of education. This will enable the child to pass Grade X.

2. All the components of the Bill should cover all categories of schools and not just State or Aided Schools. While some provisions apply to all schools, some apply only to aided/State schools, such as the constitution of a School Management Committee. The Bill leaves out a large chunk of unaided schools and high-end private schools which really defeats the purpose of an equitable education.
3. While the clause requiring private schools to reserve 25% seats for free quota is significant, the basis on which one can get admission in this quota is not mentioned.

4. Unlike for private schools, the process of attaining recognition for state schools is not prescribed. The bill does not mention the course of action that State schools will have to face, in case of failure to adhere to minimum norms for quality mentioned in the schedule. There does not seem to be any penalty on the government specified for failing to meet its obligations.
5. While the Bill lays down minimum criteria for teacher qualifications, it may be hard to expect quality improvement, in a true sense, unless the very foundations/principles, content and methodologies of pre- and in-service training of teachers are re-looked prevent mushrooming of innumerable sub-standard private teacher training colleges and institutes in the country.

6. While the bill specifies a PTR of 1:30 for primary schools whose enrollment is within 120 students, it arbitrarily lowers standards for schools whose enrollment exceeds that limit. There should be a uniform PTR for all primary schools which should not exceed 1:30.

7. While ensuring that every child who traverses through the elementary education system acquires a certificate of completion, the Bill fails to guarantee that a child has acquired competencies deriving from said education process. No standards are set for learning outcomes. A case of guaranteeing graduation but not education. Failure of the child to attest to acquisition of competencies is also not flagged for remedial action and/or systemic enhancements. The bill should also define a framework to measure the quality of education imparted.

8. The Bill draws no attention on the existing shortcomings of the institutional structures for teachers’ training and innovation. There should be more clear and strict provisions for capacitating the educational support structures, like the SCERT, SIEMAT and DIET. Formation of a separate cadre of these organizations would greatly contribute towards professionalizing teaching. However, the RTE hardly talks of interventions required for the academic support structures themselves.

9. Vulnerable groups of children such as those of migrant laborers, an ever burgeoning section of urban populace these days, require special facilities to consummate their education. Residential hostels and linguistically and culturally appropriate curricula need to be formulated for their consumption. However, the Bill only makes a weak and passing reference to them, and the fact that they too need to get education. It is silent on the special measures that need to be taken to ensure the same.

10. The Bill is silent on the aspect of actual competence of and quality of monitoring by the national and state commissions for protection of child rights.
While the provisions provide that an aggrieved person may lodge a complaint with the local authority, there is an obvious problem in this clause, since the very somebody that is responsible for ensuring protection of the rights of the child is also made responsible for deciding upon a complaint against it.

11. The bill is silent on the state parties that will be held responsible if its implementation is found lackadaisical. It also does not specify the financial obligations of the Centre and State Governments for its implementation.

Like many other bills and laws, the intentions of the RTE Bill as well, are very noble; but the most critical issue will be its implementation and enforcement. While the Bill does have a number of limitations and is not fool-proof, it may infact be more detrimental to stall passage of the bill till every loop-hole and all provisions are made absolutely tight and acceptable to all. 
PERSONAL STANCE ON THE ISSUE:
Millions of children in India work – to supplement their family’s income, to sustain themselves or simply because they have no access to schools - compromising on their present and forging themselves an uncertain future. Many of these children continue to be employed in hazardous industries, hotels, ‘dhabas’ and as domestic help, though banned in these sectors. 
This is indeed a land mark and historical Education Bill. Free and Compulsory education to all children. By propagating Education to all, Society will definitely be benefitted .And we can expect a more prosperous and intellectual India. This was something advised by our Noble laurel Shri. Amratya Sen many years back. Once you educate the people, everything will follow, be it prosperity, economic growth, and improvement of living standards, hygiene, self help, employment skills, arts and culture. Weaker sections in the Society should take advantage of this facility and educate their children. Policy makers, Rulers and Officials should implement this wonderful instrument in the right spirit.
ISHITA LUTHRA

