IN THE COURT OF SPECIAL DEPUTY COMMISSIONER AT BANGALORE
NO: SC/ST/ 25/09-10

       APPELLANTS

      VS
                RESPONDENT

Ratnamma and another



Assistant commissioner 







and another

2ND RESPONDENT’S OBJECTION CUM WRITTEN ARGUMENTS:

1. The appeal is not maintainable either on facts or on law. The appellant not came in clean hands they have fabricated records to claim the land as granted land. They have not clearly indicated as to what happen to original grant certificate. They have hidden many things before the court. 
2. Apart from the illegality and invalidity of certified extract of saguvali chit extract for showing land as granted  lands, it is not clearly shown whether it is granted in auction, granted for upset price, granted for market value, and specifically there is no averment as to free grant, there is concession in the form of land revenue assessment only, but as per the information sought from the Tahsildar office by this respondent, there is no such records availability and a Xerox paper is only there and such Xerox paper also does not disclose as to which grama such grants were made and there is no name of munibyra bin dodda in such record, these Xerox record cannot be based to issue  extract copy, clearly the document is manipulated one, even if such register was in existence appellant may have taken Xerox extract of such register, but appellant with fraudulent attitude has shown written  extract which was fabricated by an unknown, unquoted person, appellant wants to confuse with a document not related to the land in question, the Court  below   have carefully examined the admissibility of the document in a speaking order, But Keeping in view the provisions of Sections 63, 65 and 66 of Chapter V of the Indian Evidence Act read  with Sections 101 to 103 of Chapter VII and also the law laid down by  the Apex Court in the cases of Lallan Prasad Chunnilal Yadav v. S. Ramamurthi and Ors., AIR 1993 SC 396 (paras 24 and 25), Sital Das v. Sant Ram and Ors., AIR 1954 SC 606 (para 16), Smt. Chandrakantaben J. Modi and Narendra Jayantilal Modi v. Vadilal Bapalal Modi and Ors., AIR 1989 SC 1269 : (1989)2 SCC 630 (paras 13 and 14), Government of Andhra Pradesh and Ors. v. Karri Chinna Venkata Reddy and Ors., AIR 1994 SC 1865 (paras 1 and 2) and Sait Tarajee Khimchand and Ors. v. Yelamarti Satyam and Ors., AIR 1971 SC 1865 (para 15). It can be safely concluded that even if the such document  is marked in the lower court through the respondent witnesses, it is not admissible in the evidence and therefore that should not be  construed as a substantive piece of evidence on record in favour of the petitioner by the Courts below, That is what exactly done by the lower court. The Court below properly have recorded the findings in our favour in the impugned judgments while answering the contentious issues.

3. It is kindly brought to the kind attention of Hon’ble court that Section 114 of the Evidence Act states: "The Court may presume the existence of any fact which it thinks likely to have happened, regard being had to the common course of natural events, human conduct and public and private business, in their relation to the facts of the particular case." "The language used in the section is "may presume" and it is needless to say that the Court has got a judicial discretion to be exercised in drawing the presumption. But the Court cannot arbitrarily say that it will not draw the presumption merely because the matter is one for the exercise of its discretion. The real scope of Section 90 of the Evidence Act seems to be that in the normal circumstances, where it is found that the document. In question emanates from an apparently lawful custody and where the document is such that it is likely to have been executed having regard to the common course of human conduct, and where there are no circumstances to excite the suspicion of the Court, such as unnatural ness and artificially surrounding the transaction or an apparent interlineation or correction or tampering with the document, the Court will draw the presumption."
4. It is kindly brought to the kind attention of Hon’ble court that Section 90 of the Indian Evidence Act, which reads as under: Section 90 where any document, purporting or proved to be thirty years old, is produced from any custody which the court in the particular case considers proper, the court may presume that the signature and every other part of such document, which purports to be in the handwriting of any particular person is in that person's handwriting, and, in the case of a document executed or attested that it was duly executed and attested by the persons by whom it purports to be executed and attested. Explanation--Documents are said to be in proper custody if they are in the place in which and under the care of the person with whom, they would naturally be but no custody is improper if it is proved to have had a legitimate origin, or the circumstances of the particular case are such as to render such an origin probation. Here in our case it is not clear which officer issued such extract and whether he is having original of such extract.
5. Apart from the reasons recorded in the judgment, regarding  the admissibiiity of the said document, there is no specific explanation as to show the nature of  land grant  made by the   Government in favour of the Munibyra bin mada. Therefore, the Courts below may have seriously committed an error in law if by chance  placing reliance upon the aforesaid document and considering the same as substantive piece of evidence in favour of the petitioner without any clear description and relevant documents at the reach and it is a well-established principle of law that construction of document is a substantial question of law as held by the Apex Court in the judgments of Saniakumari and Ors. v. Lakshmi Amma  Janaki Amma (dead) by L.Rs and Ors., AIR 2000 SC 3009 : (2000)7 SCC 60,   Bhusawal Borough Municipality v. Amalgamated Electricity Company   Limited, Bhusawal and Anr., AIR 1966 SC 1652 : (1964)5 SCR 905 and Jadu   Gopal Chakravarty (dead) by L.Rs v. Pannalal Bhowmick and Ors., AIR 1978 SC 1329 : (1978)3 SCC 215. Such law is well adapted in the lower court and calls for no interference in the matter.
6. The Government of Karnataka enacted the Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer of Certain Lands) Act,  1978 ("the Act"), to provide for the prohibition of transfer of certain  lands granted by the Government to persons belonging to the Scheduled  Castes and Scheduled Tribes in the State. The Act came into force from   January 1, 1979. The expression "granted land" is defined under Section 3(b) and means any land granted by the Government to a person belonging to any of the Scheduled Castes or the Scheduled Tribes.

7. Without prejudice to our contention that the petitioner’s are not the heirs of Munibyra s/o mada , the caste of Munibyra is not accepted, the land is not a granted land, the land is ancestral property of Munibyra s/o mada. The alleged Huleera is another person and Munibyra is another person, petitioner is probably launching cases on both properties of Huleera and Munibyra have created fake vamshavruksha which is not issued based on any document but only issued by village accounted after taking oath before him. The age factor quoted in the vamshavruksha and the difference of fathers age to the sibling age when taken at 20 years may lead to improbable situations and probabilities. The petitioners claim themselves as heirs of Munibyra @ Huleera but not produced any old record to prove that Munibyra s/o Dodda is the same person as that of Munibyra @ Huleera. As per the Supreme Court   Decisions in Manche Gowda's case   and Sunkara Rajalakshmi's case,  it is open for us to establish adverse possession to come out of the clutches of Sections 4 and 5 of the Act. The Supreme Court held that “the transferee must establish adverse possession for a duration of 12 years prior to the date of the Act coming into force, provided the  grant was for an upset value or a market price. The transferee is   required to establish adverse possession for a duration of 30 years  prior to the date of the Act coming into force in case the grant was a  free grant.” It is, therefore, necessary for the authorities  to ascertain what was the nature of the grant in favour of Munibyra Bin Dodda and thereafter record a finding as to whether we  perferted title by adverse  possession, after   all  other contentions stand concluded.
8. We place reliance upon the judgment of the Apex Court in Balraj Taneja and Anr. v. Sunil Madan and Anr., AIR 1999 SC S381 : (1999)8 SCC 396 : JT 1999(6) SC 473  to the facts of our case, under paragraphs 28 and 29 in support of the proposition that “Order 8, Rules 1 to 5 of the CPC provide for  filing written statements by the defendants disclosing their defence If the defendants have not denied specifically the facts pleaded in the  plaint or by necessary implication or even if there is an admission in the written statement with regard to some plaint averments, the  plaintiffs are still required to prove the essential fact and the Courts cannot blindly pass judgments on the basis of the pleadings of   the parties.” Here in our case lower court has given sufficient opportunity to appellant herein to adduce cogent and convincing evidence of documents, appellant has not come in clean hands before lower court itself. The filing of notarised copies of documents and the extract copy saguvali chit register does not disclose who issued the extract and as per prevailing rules such extract is not certified by issuing authority, much less no seal and name of issuing authority is found. In the appeal memo and also in lower court appellant strongly rely on the documents which were not brought from his custody but a document which is not issued in due course of procedure, which is non-admissible as evidence.

9. We submit that apart from the reasoning given by the lower court for rejecting the claim of the person claiming to be the legal heir of the original grantees, the   claim cannot be entertained having been put forth for the first time in the year 2009 though by   proceedings instituted by the appellants before the Assistant Commissioner in respect of the  transaction that has taken place in the year 1952 that is almost 57  years after the transaction which, according to the our contention, is too long a period or interval for any one to wake up and put forth their claims when the rights of parties had crystallised and that, at  any rate, assuming that the provisions of the Act which had come into  force with effect from 1-1-1979 gave a cause of action, such persons ought to seek for setting aside the transfer and for restoration of  lands within a reasonable time though the statute by itself does not  prescribe any period of limitation for making the application or  invoking the jurisdiction of the Assistant Commissioner for action  under Section 4(1). Let, the power should be exercised by the Assistant Commissioner acting as a statutory functionary within a reasonable  time; that in bestowing any benefit under the provisions of a statute  any authority invoking or exercising the statutory power is required to  act within a reasonable time is a too well-known legal proposition   settled by a catena of authoritative pronouncements of the Supreme  Court. To cite a few on which the we have placed reliance, R. Rudrappa's case and an unreported decision of the Division Bench of Karnataka High Court dated 9-2-1998 rendered in W.A. No. 8643 of 1996 and the well-settled proposition in this regard laid down by the Supreme Court in the case of State of Gujarat v. Patel RaghavNatha and Ors.  following in the case of Mansaram v. S.P. Pathak and Ors. , which has been followed by Karnataka High Court in many other cases including in the case of Smt. Sumitradevi's case.   Based on the ratio in these cases we would submit that the  invocation of the provisions of the Act by the petitioner in the year 2009 after a long lapse of time when the cause of action had  arisen on 02-06-1952 and on  1-1-1979 is improper and illegal. There is an inordinate delay in exercise of their rights. If Rights/power is not exercised within a reasonable time, no action could be taken which is adverse to the interest of the respondents and the impugned orders passed in this  regard are viewed by applying such legal principle there is absolutely no need to interfere.

10. Division Bench of Karnataka High Court in  the case of Mariyappa v. Dr. M. Thimmarayappa, 2004 (5) KLJ 255 for the proposition that in the absence of Rules, no condition can be imposed in a grant restricting the right of the grantee to alienate the granted  land.   The judgment was in the context of existence or otherwise of a Rule governing the  grant of this nature as on 13-12-1936, the date when the land had been  granted in the case under consideration by the Division Bench of Karnataka High Court.

11. In order to know the real nature of the document, one has to look into the recitals of the document and not the title of the document. The intention is to be gathered from the recitals in the deed, the conduct of the parties and the evidence on record. It is settled law that the question of construction of a document is to be decided by finding out the intention of the executant, firstly, from a comprehensive reading of the terms of the document itself, and then, by looking into to the extent permissible : the prevailing circumstances which persuaded the author of the document to execute it. With a view to ascertain the nature of a transaction, the document has to be read as a whole. A sentence or term used may not be determinative of the real nature of transaction. Reference in this regard can be made to the following cases i.e. Vidhyadhar vs. Manikrao & Anr., (1999) 3 SCC 573, Subbegowda (Dead) by LR.vs. Thimmegowda (Dead) by LRs., (2004) 9 SCC 734 and Bishwanath Prasad Singh vs. Rajendra Prasad & Anr., (2006) 4 SCC 432.

12. B.K. MUNIRAJU v. STATE OF KARNATAKA & ORS , CASE NO.: Appeal (civil) 1320 of 2008, DATE OF JUDGMENT: 15/02/2008 , Merely because the document has been styled or titled as "Certificate of Grant", it cannot be construed that the land was a "granted land" attracting the provisions of the Act and the Rules.  Granted land is defined in S. 3(b) of the mean "any land granted by the Government to a person belonging to any of the Scheduled Castes or the Scheduled Tribes and includes land allotted or granted to such person under the relevant law for the time being in force relating to agrarian reforms or land ceiling or abolition of Inams, other than that relating to hereditary offices or rights and the word "granted shall be construed accordingly".
13.  Under the Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer of Certain Lands) Rules, 1979. Rule 3(1) to (3) says
 3. Resumption and restitution of granted lands:-
(1) Every application by any interested person under section 5 shall be in form-I.
(2) On receipt of an application or information under sub-section (1) of section 5, the Assistant Commissioner may direct the applicant or informant, as the case may be, to furnish such further particulars or information as may be required and fix a date for furnishing the same.

(3) After receipt of the particulars or information if any, called for under sub:- rule (2), the Assistant Commissioner shall, by a notice in form II, require the person or persons in possession of the granted land to file objections, to the claim with documentary evidence, if any, within such reasonable time, as the assistant Commissioner may think fit in the circumstances of the case. 
FORM I
[See rule 3 (2)]
APPLICATION
1. Name of the applicant (grantee) with full address.
2. Nature of the land. i.e., garden or wet or dry with assessment. Extent
3. Details of the land. Village/ Survey Taluk Numbers Acres Guntas 
4. Name (s) of the purchaser or exchanger or mortgager or leasee etc. as the case may be, (with full address). 
5. Nature of acquiring the Land by the grantee (i.e. Either granted under Dhar- kast rules or other special Rules with Order No. and Date of sanction)
6. Total amount for which the Granted land has been Disposed and particulars of the registered document, if any.
7. Brief reasons for the disposal.

8. Any other relevent information in support of the claim.
14.  Karnataka Scheduled  Castes and Scheduled Tribes (PTCL) Rules 1979 were to be followed before issuing notice to alienee that is us. But in our case such rule has not been followed but that was rectified by detail speaking order. Since the time given in our case is short we submitted legal things whatever we got and opponent has all knowledge, despite that they are badly alleging collusion. The non following of such rules itself shows petitioners have not approached court with clean hands and they have exercised fraud on the authority by filing an incomplete petition which is violative of rules. The  Karnataka Government circular dated 25-06-1983 vide Circular Number RD 31 LGP 83 With a Subject of  Implementation of High Court Order dated 10-1-1983. In W.P.Nos.  10674, 10710, 14026, 16439. 18842, 22387, 23024 OF 1980, 3250, 17567  and 17568 of 1981 16663 and 17101 to 17103 of 1982 – Suggestions made by  the Division Bench, regarding the smooth and  proper implementation of the provisions of the Karnataka Scheduled  Castes and Scheduled Tribes (PTCL) Act, 1978 –. It has been brought to the notice of Government that a large number of alieness that had received show cause notices from the Assistant commissioners of the areas or the orders made by them, challenged the validity of the Karnataka Scheduled Castes and Scheduled Tribes Act, 1978, the show cause notices or the orders there to made against them. The petitioners against whom final orders have been made by the respective Assistant Commissioners have challenged the Act and the orders made against them. It is also pointed out that in most of the cases the show cause notices issued to the alienees the Assistant Commissioners do not set out any of the details required by the Rules. Before issuing the show cause notices to the alienees, it is proper for the Assistant Commissioners to collect all such information as they can and clearly set out all the grounds on which the alienation is proposed to be annuled, so that the alienee can satisfactorily state his case also before the authority. The show cause notice must be a self-contained one, giving grounds for proceedings against the alienee the nature of violation of the provisions of Law and the purpose for which the notice is issued and to show cause why the sale transaction should not be held void. The notice should also contain pattadar, the conditions attached to it and the violations of the conditions in this sale, should be specifically mentioned so that a reasonable opportunity would have been given to the alienee to explain his position his position in clear terms………………..
15.  Our land is already converted by following due procedure of law. There is no chance of violation of Karnataka Scheduled  Castes and Scheduled Tribes (PTCL) Act, 1978 when due order of conversion is made. The  Karnataka Government circular dated 07-06-1999 Circular Number RD 7 LGP 95 says that The following guidelines are issued to simplify and maintain uniformity in granting permission to use agricultural land for non_ agricultural purposes. These guidelines will have to be scrupulously followed by revenue authorities while disposing applications under sections under section 95 of the Karnataka Land Revenue Act. …………………… ………………………………… The burden of verification regarding the above laws lies solely on the Tahsildar and the applicant shall not be asked to produce any documents for the same………………………………………. As soon as the application is received by the Tahsildar, the same shall be verified by the Tahsildar. He shall verify the following:

i) Only the occupant of the land has filed the application.
ii) The conversion will not defeat any of following laws, in particular
a) Section 48-A, 77 and 77 A of Karnataka Land Reforms Act 1961.
b) Rule 9 of Land Grant rules
c) Section 4(1) and 4(2) and prohibition of PTCL Act
d) Rule 102-B Of Land Revenue rules relating to Green Belt
16. The  Karnataka Government circular dated 16-08-1995 in Circular No: RD 97 LGP 84 says that “The Assistant Commissioners and Deputy Commissioners are directed to follow the given instructions scrupulously while deciding such cases by quoting Supreme court decision. The Sujpreme Court while upholding the validity of the Act has made following observations, namely:- "Though we have come to the conclusion that the Act is valid, yet, in our opinion, we have to make certain aspects clear. Granted lands which had been transferred after the expiry of the period of prohibition do not come within the purview of the Act, and cannot be proceeded against under the provisions of this Act. The provisions of the Act make this position clear, as Ss. 4 and 5 become applicable only when granted lands are transferred in breach of the condition relating to prohibition on transfer of such granted lands. Granted lands transferred before the commencement of the Act and not in contravention of prohibition on transfer are clearly beyond the scope and purview of the present Act. Also in case where granted lands had been transferred before the commencement of the Act in violation the condition regarding prohibition on such transfer and the transferee who had initially acquired only a voidable title in such granted lands had perfected his title in the granted lands by prescription by long and continuous enjoyment thereof in accordance with law before the commencement of the Act, such granted lands would also not come within the purview of the present Act, as the title of such transferees to the granted lands has been perfected before the commencement of the Act. Since at the date of the commencement of the Act the title of such transferees had ceased to be voidable by reason of acquisition of prescriptive rights on account of long and continued user for the requisite period, the title of such transferees could not be rendered void by virtue of the provisions of the Act without violating the constitutional guarantee. We must, therefore, read down the provisions of the Act by holding that the Act will apply to transfers of granted lands made in breach of the condition imposing prohibition on transfer of granted lands only in those cases where the title acquired by the transferee was still voidable at the date of the commencement of the Act and had not lost its defeasible character at the date when the Act came into force. Transferees of granted lands and not having a perfected and not a voidable title at the commencement of the Act must be held to be outside the pale of the provisions of the Act. S.4 of the Act must be so construed as not to have the effect of rendering void the title of any transferee which was not voidable at the date of the commencement of the Act".
17. The authorities under the Act have therefore to decide in each case whether prior to 1-1-1979 the transferee therein has perfected his title in the granted lands by adverse possession or his title is still voidable i.e., not lost its defeasible character. It is clear from the judgement of the Supreme Court that the perfection of title by adverse possession by a transferee will have to be with reference to the right of the Government to resume the land and not with reference to the rights of the grantee. A grantee stands to forfeit the grant in favour of the Government if he violates the terms of the grant. The Government has therefore not transferred all its right, title and interest in the property while making the grant in favour of the grantee. Therefore, perfection of title by adverse possession by a transferee can only be with reference to the right of the Government and not with reference to the right of the grantee.
18. The  Karnataka Government circular dated 12-11-1997 in Circular No: RD 36 LGP 96 says that “The Assistant Commissioners and Deputy Commissioners are directed to follow the given instructions scrupulously while deciding such cases by quoting High court decision “In K.T.Huchhe Gowda –vs-Deputy Commisioner (CA NO: 2099 of 1984, dated 18th March, 1994), the Supreme Court has held that in case of absolute transfer the limitation is 12 years and in case of allotment by grant without title the limitation is 30 years. Each case has to be examined on its own merit on the basis of materials produced for recording a finding by the Assistant Commissioner…………………………………………………….”
19. Government of Karnataka vide its circular dated 13-12-1983 in Circular number: RD 18 LGW 83 have indicated its inability to take any steps against the grants made before 01-11-1956 and accordingly it felt that some records before that was not available by then itself.  ”Government to observe that the work of identification of the lands granted to the scheduled castes and the Scheduled Tribes, detection of the case involving their alienations contrary to the terms and conditions of grants, their restoration to the original scheduled caste and scheduled Tribe grantees and submission of the progress report to Government regularly are far from satisfactory. Government, therefore, directs that the statistical information as to the total grants made to the Scheduled Caste and Scheduled Tribe persons at least from 1.11.1956, the date on which the new State was formed, should be collected and Complied Talukwise immediately and prompt and effective steps taken expeditiously to restore the granted lands to the Scheduled Castes and Scheduled Tribes wherever warranted besides implementing the other provisions of the Act scrupulously.”……………………….
20. The Divisional Commissioners are made responsible to collect the Talukwise statistics from the Deputy Commissioners in the proforma enclosed to Government Circular No.RD 1 LGW 81 dated; 31st January 1981, compile the same properly and arrange to sent it to Government on or before the 10th of each month without fail. The progress report to be sent to Government by 10th January 1984 should reflect the total grants made to Scheduled Castes and Scheduled Tribes from the beginning or from 1.11.1956 as a stated above and the over-all progress achieved under each column from the date the Act came into force.” This shows that the officials may have compiled statistics from  1983 itself if at all the alleged land is a granted land. Without producing an authentic document issued by proper authority petitioner is seeking relief fraudulently just to harass this respondent.
21. Government of Karnataka vide its circular dated 31-05-1990 in Circular number: RD 97 LGP 90 have specifically directed not to accept photostat copies of documents presented by the private parties to take important decisions, without verifying the originals to satisfy as to the authenticity of the document. The circular says like this “It has come to the notice of Government, that the field level Officers coming under the control of Revenue Department, like Stamps and Registration Department, Survey Settlement and Land Records Department, Muzrai and wakf  Department and other departments are accepting photostat copies of documents presented by the private parties and are taking important decisions, without verifying the originals to satisfy as to the authenticity of the document. Subsequent investigation has revealed that most of the documents were bogus and created by the parties. This practice is generally noticed in registering the Revenue Sites round about Bangalore City. This has to be stopped forthwith as otherwise parties would evade the legal provisions with impunity and also may result in heavy loss of the revenue to Government. It is, therefore, instructed that the photostat copies of the document is not a legal evidence and should not be accepted in any proceedings unless parties produce simultaneously the original thereof. The Officer accepting these documents satisfy himself after verifying the original as to the authnenticity and put a certificate to that effect on the photostat copy of the document. This procedure should be followed scruplously. Any lapse in following this procedure will be viewed seriously and make officer responsible for the misdeed.”
22. Government of Karnataka vide its circular dated 28-04-1972 in Circular number: RD 211 BSC 72 have specifically directed to follow procedure in issuing cerified copies of various documents which is not followed in the above case while in the matter of getting extract of suguvali register extract.(The authenticity of the document itself is in great doubt). The circular says that “ There has been some confusion in regard to the issue of certified copies of various documents by different officers in the Revenue Department, namely the offices of the Tahsildars, the Assistant Commissioners, the Deputy Commissioners, the Divisional Commissioners, the Director of Survey, Settlement and Land Records and the Commissioner for Endowments. For this reason, the present circular is being issued to clarify the position to a great extent, though not fully. Section 76 of Indian Evidence Act reads as follows:- "Every public officer having custody of public document, which any person has a right to inspect, shall give that person on demand a copy of it on payment of the legal fees therefor, together with a certificate written at the foot of such copy that it is a true copy of such document or part thereof; as the case may be and such certificate shall be dated and subscribed by such officer with his name and his official title, and shall be sealed, whenever such officer is authorised by law to make use of seal, and such copies so certified shall be called certified copies". "Explanation – any officer who, by the ordinary course of official duty is authorised to deliver such copies, shall be deemed to have a custody of such document within the meaning of this Section".
This section to a great extent clarifies the position in regard to the issue of certified copies of various public documents.
23. If a person is in possession of a land, which he had obtained by reason of a valid transaction as it then was, which was subsequently sought to be invalidated, he would ordinarily receive protection by reason of doctrine of prescription provided for under the Limitation Act, by reason whereof if he has been in possession thereof for a period of more than 12 years, he would have acquired an indefeasible right thereto despite the fact that the transaction has been invalidated by a later Act.  In this aspect we bring to kind attention of this Hon’ble court the following decisions.
24. In K.T. Huchegowda v. Dy. Commissioner [(1994) 3 SCC 536], Supreme  Court held that :  “On a plain reading, granted land will mean, any land granted by the Government to a person, who is a member of the Scheduled Castes or Scheduled Tribes which includes land allotted to such persons. Grant may be of different types; it may be by absolute transfer of the interest of the State Government to the person concerned; it may be only by transfer of the possession of the land, by way of allotment, without conveying the title over such land of the State Government. If by grant, the transferee has acquired absolute title to the land in question from the State Government, then subject to protection provided by the different provisions of the Act, he will be subject to the same period of limitation as is prescribed for other citizens by the provisions of the Limitation Act, in respect of extinguishment of title over land by adverse possession. On the other hand, if the land has been allotted by way of grant and the title remains with the State Government, then to extinguish the title that has remained of the State Government by adverse possession, by a transferee on the basis of an alienation made in his favour by an allottee, the period of limitation shall be 30 years…………………………………..In Bihar, vide Regulation No. 1 of 1969, in Article 65 of the Limitation Act, it has been prescribed that it would be 30 years in respect of immovable property belonging to a member of the Scheduled Tribes as specified in Part III to the Schedule to the Constitution (Scheduled Tribes) Order, 1950.  There is no dispute that so far as the Act with which we are concerned, no special period of limitation has been prescribed, in respect of lands which have been granted to the members of the Scheduled Castes and Scheduled Tribes with absolute ownership by the State Government. In this background, when this Court in the case of Sunkara Rajayalakshmi v. State of Karnataka said that the period of limitation, which has to be taken into account for the purpose of determining, whether the title has been perfected by prescription, shall be that which runs against the State Government and therefore it would be 30 years and not 12 years, has to be read in context with the lands, the ownership whereof, has not been transferred absolutely, to the members of the Scheduled Castes and Scheduled Tribes; the lands having been only allotted to them, the title remaining with the State Government. The cases where the transfer by the State Government by way of grant has been absolute, then unless there is an amendment so far the period of limitation is concerned, it is not possible to apply the special limitation of 30 years, so far such grantees are  concerned, when the question to be determined, is as to whether a transferee in contravention of the terms of the grant, has perfected his title by remaining in continuous and adverse possession. The transferee, who has acquired the land from the grantee, in contravention of the terms of the grant shall perfect his title by adverse possession by completing the period of 12 years.” “When this Court said in its main judgment, in the case of Manchegowda v. State of Karnataka that in cases where granted lands had been transferred before the commencement of the Act in violation of the condition, regarding prohibition on such transfer and the transferee who had initially acquired only a voidable title, in such granted lands had perfected his title in the granted lands by prescription by long and continuous enjoyment thereof in accordance with law before the commencement of the Act, has to be read, for purpose of determining the period of limitation in respect of lands granted with absolute ownership, to mean 12 years and grant by way of allotment without transfer of the ownership in favour of the grantee, to mean 30 years." [See also Papaiah v. State of Karnataka (1996) 10 SCC 533]
25. In Holeyappa And Ors. vs State Of Karnataka Represented By Its Secretary And Ors. Decided on 22/9/2005, By Hon’ble Justice D.V. Shylendra Kumar, J. The judgement observes that “The Provisions of the Karnataka Land Revenue Act provides for the identification of all assessable land for determining the land revenue payable, maintainance of such records and for collection of revenue to the State by the authorities under the Act. It also provides for distribution of government lands to the needy persons and to encourage cultivation as lands hiterto, which were not revenue lands, which if converted to revenue lands and assessment, it augments revenue to the government. The 1964 Act is only a successor of the various Karnataka Agrarian laws or laws governing such agricultural lands and as a measure of codification by assimilating the provisions of several such statutory laws which prevailed in the different parts of the present State of Karnataka, viz., in old Mysore area, Bombay presidency area, Madras Presidency area, Hyderbad area, etc., The said provisions in the erstwhile Mysore state were essentially contained in the Mysore Land Revenue Code, 1888. These laws were made at a time when land was available in plenty, the person cultivating lands were scarce, production of food was meagre and such persons needed encouragement for bringing more and more lands into cultivation and agricultural operations so that more food was produced to feed the hungry masses. We have come a long way since 1888 and it is almost 60 years since independence and 57th year of republic and unfortunately we have not realised the changes that have come in, not mere changes, but the vast changes that have taken place over a period of century or so after the Mysore Code was passed. But now; the scenario has undergone a total change and there is a paragdigm shift, in that land has become scarce and notwithstanding this it is ironical that the statutory provisions which have been outdated and have become irrelevent are still religiously adhered to and are put into operation without much application of mind or thought.
26. Assuming for argument's sake that some records were available to indicate that the land was a granted land in favour of a person belonging to a depressed class, until and unless the condition imposed in the grant order that the land cannot be alienated permanently, is supported by a Rule framed under the provisions of the Mysore Land Revenue Code, 1888 (for short, the Code), the condition by itself cannot operate; that in the absence of a rule, the officials of the Revenue Department are not competent to impose a condition of the nature of permanent alienation; that such a restriction cannot be imposed in a grant order independent of a Rule; that in the absence of a Rule enabling imposition of such condition on the grant itself, no condition can be imposed and at all events, the authorities were not justified in acting on the premise that the transaction was hit in view of Section 4 of the Act; that Section 4 is attracted only when there is a violation of condition and if in law no condition could have been imposed or if there cannot be a condition or at any rate a condition of which it can be said is a violation attracting Section 4 of the Act is in existence.
27.  Division Bench of Karnataka High  Court in the case of Mariyappa v. Dr. M. Thimmarayappa, 2004 (5) KLJ 255 for the proposition that in the absence of Rules, no condition can be imposed in a grant restricting the right of the grantee to alienate the granted land. Justice Chandrashekaraiah, J. held that  “ Mysore Land Revenue Code, 1888.   Section 233 provides for framing of the Rules by the State Government. Under this Rule, for the purpose of disposal of unoccupied Government land under Section 36 of the Code, the Government had the power to frame rules regulating the disposal of the Government land. From a reading of Section 36, it is clear that the grant of Government land was required to be regulated by the Rules that might have been framed by the Government under Section 233 of the code. Admittedly there was no such rule as on the date of grant regulating the grant of the Government land. When the law prescribes a thing to be done in a particular manner, it should be done only in that matter. As stated earlier, the disposal of the Government land under Section 36 of the Code is by the Deputy Commissioner subject to the orders of the Revenue Commissioner as authorised by the rules. If that is so, in the absence of any such rule framed by the State Government regulating the grant of land, no condition could be imposed restraining alienation of land by an order issued in exercise of the executive power. This Court in the case of BANDYAMMA v. ASST. COMMISSIONER, ILR 1993 KAR 2694 relying upon the Government order dated 12.9.1929 held that the sale of land granted on 27.10.1937 in the year 1949 is within the prohibitory period and accordingly declared the said sale as null and void. On the date of the grant, except this Government order, there was no rule framed by the State Government. If that is so, in the absence of any such rule regulating conditions of grant, it cannot be said that a Government Order could put restriction on alienation of such grant. Further, the restriction that could be imposed restraining alienation has to be authorised by the rules as provided under Section 36 of the Code. In the absence of any such rule framed by the State Government regarding disposal of the Government land, no reliance can be placed on the said Government order. Therefore, in our opinion, the decision referred to above has not laid down the correct proposition of law.”
28. In construing documents usefulness of the precedents is usually of a limited character, after all the courts have to consider the material and relevant terms of the document with which they are concerned and it is on a fair and reasonable construction of the terms that the nature and character of the transaction evidenced by it has to be determined. Trivenibai case: AIR 1959 SC 620(622).
29. Title and all other interests in the property vests with the purchaser unless a different intention express or implied is shown. Once it is disputed, the burden of proof lies on the party so disputes. Bihnudeo Narain Rai’s case: AIR 1998 SC 3006.
30.  Plf has to succeed on his own strength of the case & cannot relay on the weakness of the case of defendant AIR 1954 SC 526, AIR 1979 CAL 50.
31. Land granted for full market or upset price; condition for non transefering is not attracted in such cases. Narasimhamurthy vs State of Karnataka and others 2001(2) KarLJ 313A.
32. Circumstances under which particular words are used in a document: - This has to be looked into in addition to general rule that intention of executor has to be ascertained after considering all the words used in their ordinary and natural sense. F.M.Devaru v Prabhakar 2004(2) SCC 505
33. No word in a document should be read in isolation:- Jagannadha v State of A.P. AIR 2002 SC 77.
34. In Pedda Reddy's case, (discussed in lower court order), a Division Bench of High Court, while dealing with a grant made under the Karnataka Land Revenue Rules, held that the Assistant Commissioner cannot declare a sale of granted land to be void under the PTCL Act, unless he records specific findings that, (i) the grant was made in favour of a person belonging to SC or ST; (ii) that the grant was either at a upset price or a free grant or for a price less than upset price; and (iii) that the alienation had taken place within the period of prohibition prescribed under the relevant rules. In Nagendrappa v. Deputy Commissioner, Davanagere, 2002(4) Kar. L.J. 122 : ILR 2002 Kar. 2670 a learned Single Judge of High Court has held that where the nature of grant is disputed, the authority deciding the matter under PTCL Act has to subjectively satisfy himself first as to the nature of the grant and then the conditions of the grant; that for this purpose he should look into the original order granting the land and if the same is not available, then any contemporaneous document like the Land Grant Register maintained for recording the grants. It was made clear that the authority deciding the validity of sale cannot act on presumptions or inferences or mutation entries. It is contended that the authorities have not recorded any clear or categorical findings as to the nature of the grant as to whether the grant was on fixing any upset price or reduced upset price or free of cost; that in the absence of such finding, the authorities could not have proceeded any further, inasmuch as it is only recording such a finding, which can lead to the inference as to whether there was a violation of any conditions imposed or impossable and if the question as to whether the violation of conditions of grant imposed under the order or impossable in terms of the Code themselves are absent, no further examination could have taken place; that the authorities have mechanically proceeded to invalidate the sale transaction even without recording these necessary findings for assuming jurisdiction; that in terms of the law laid down by this Court in the case of K.G. Vishwanath v. Muniyappa 1999(4) KAR LJ 476, as also a decision of the Division Bench of this Court in the case of Rudrappa v. Special Deputy Commssioner 1996(5) KAR LJ 59, it is incumbent upon the authorities to record a necessary finding and they cannot assume any set of facts or situation just because it is not opposed to by the purchaser or contesting respondent.”   
35. Petitioner being aggrieved by AC order had preferred an appeal to the this court and claimed that they are the legal heirs,   of the grantee; that the order of the Assistant Commissioner is erroneous; that the grant was free grant subject to the condition of permanent non-alienation and therefore the order of the Assistant Commissioner was bad in law etc., But appellant have forgotten important principle of law that there are some confusion in tracing the title; that mere mutation entries and other revenue records and improper extract  without original are not conclusive of the nature of the grant; that the appellant was claiming under the original grante was under the legal obligation to establish his case by producing the grant order in terms of the grant also that they are a persons who are the heirs of the grantee; that the grant in favour of the person belonging to depressed class and such aspects having not been made good by the appellant and the Assistant Commissioner having discussed all aspects of the matter and having dropped the proceedings, there was no scope for interference with the order of the Assistant Commissioner and accordingly dismissal is the only ooption before this court.   There was certain confusion with regard to identity of the original grantee namely Munibyra and that their relationship with appellants has not been established satisfactorily and there are no documents to support their claim, mere production of vamshavruksha is not legal proof. and therefore it is great fault of  the appellant's case and appellant not approached court with real set of facts and documents.
36.  In S.P.CHENGALVARAYA NAIDU V. JAGANNATH AND OTHERS, AIR (81) 1994 SUPREME COURT 853, wherein it is held as follows:-  'The courts of law are meant for imparting justice between the parties. One who comes to the Court, must come with clean hands. It can be said without hesitation that a person whose case is based on falsehood has no right to approach the Court. He can be summarily thrown out at any stage of the litigation. A litigant, who approaches the Court, is bound to produce all the documents executed by him which are relevant to the litigation. If he withholds a vital document in order to gain advantage on the other side then he would be guilty of playing fraud on the court as well as on the opposite party.'
37. It is kindly brought to the kind attention of Hon’ble court the observations of Supreme court in THE STATE OF ANDHRA PRADESH & ANOTHER V. T.SURYACHANDRA RAO, (2006) 1 LW 547 at pg.551 wherein the Honourable Supreme Court has observed as follows: " "Fraud" as is well known vitiates every solemn act. Fraud and justice never dwell together. Fraud is a conduct either by letter or words, which includes the other person or authority to take a definite determinative stand as a response to the conduct of the former either by words or letter. It is also well settled that misrepresentation itself amounts to fraud. Indeed, innocent misrepresentation may also give reason to claim relief against fraud. A fraudulent misrepresentation is called deceit and consists in leading a man into damage by willfully or recklessly causing him to believe and act on falsehood. It is a fraud in law if a party makes representations, which he knows to be false, and injury enures therefrom although the motive from which the representations proceeded may not have been bad. An act of fraud on court is always viewed seriously. A collusion or conspiracy with a view to deprive the rights of the others in relation to a property would render the transaction void ab initio. Fraud and deception are synonymous. Although in a given case a deception may not amount to fraud, fraud is anathema to all equitable principles and any affair tainted with fraud cannot be perpetuated or saved by the application of any equitable doctrine including res judicata.
38. In a case before Supreme court Chinde Gowda vs Puttamma decided on 14-12-2007 Reported in  2007(13 )SCR 932 it is held that “The prohibition on transfer was not for an indefinite period or perpetual. It was only for a particular period, the object being that the grantees should enjoy the granted lands themselves at least for the period during which the prohibition was to remain operative. Experience has shown that persons belonging to Scheduled Castes and Scheduled Tribes to whom the lands were granted were, because of their poverty, lack of education and general backwardness, exploited by various persons who could and would take advantage of the sad plight of these poor persons for depriving them of their lands. The imposition of the condition of prohibition on transfer for a particular period could not, therefore, be considered to constitute any unreasonable restriction on the right of the grantees to dispose of the granted lands. The imposition of such a condition on prohibition in the very nature of the grant was perfectly valid and legal. [Para 6] [937-G-H; 938-A-C] Guntaiiah & Ors. v. Hambamma & Ors., [2005] 6 SCC 228, relied.”
39. B.K. Muniraju vs State of Karnataka & Ors AIR 2008 SC 1438, Merely because the document in question has been styled or titled as "Certificate of Grant", it cannot be construed that the land was a "granted land" attracting the provisions of the Karnataka Scheduled Castes and Scheduled Tribes (Prohibition of Transfer of Certain Lands) Act, 1978 and the Rules. [Para 13] [1001-E] 2.2. In order to know the real nature of a document, one has to look into its recitals and not the title. The intention is to be gathered from the recitals in the deed, the conduct of the parties and the evidence on record. The question of construction of a document is to be decided by finding out the intention of the executant, firstly, from a comprehensive reading of the terms of the document itself, and then, by looking into to the extent permissible - the prevailing circumstances which persuaded the author of the document to execute it. With a view to ascertain the nature of a transaction, the document has to be read as a whole. A sentence or term used may not be determinative of the real nature of transaction. [Para 12] [1000-F, G; 1001-A] A perusal of the clauses in the said document clearly shows that the land was sold in a public auction and the grandfather of Appellant purchased the same for a price. In addition to the recitals, the "darkhast register extract" also shows that the land in question was sold for a "price". Form I also indicates that the land in question was purchased and what was paid by the purchaser under the said document was the purchase price. The Assistant and the Deputy Commissioner, the authorized authorities under the Act and Rules, on verification of the contents of the document coupled with Revenue extract rightly concluded that the land was purchased by the grandfather of the Appellant in a public auction for a price. In light of the factual conclusion, the High Court has rightly refused to quash the orders of the said authorities and dismissed the writ petition. [Paras 13, 16] [1001-C, D, F; 1003-E] Manchegowda and Ors. v. State of Karnataka and Ors. (1984) 3 SCC 301; Siddegowda v. Assistant Commissioner and Ors. (2003) 10 SCC 675; Guntaiah and Ors .v. Hambamma and Ors. (2005) 6 SCC 228 and T. Mohd. Haneef v. Dy. Commissioner and Ors. (2004) 13 SCC 90 - distinguished. Vidhyadhar v. Manikrao & Anr., (1999) 3 SCC 573; Subbegowda (Dead) by LR. v. Thimmegowda (Dead) by LRs., (2004) 9 SCC 734 and Bishwanath Prasad Singh v. Rajendra Prasad & Anr. (2006) 4 SCC 432 - referred to.  
Without prejudice to the above contentions, this respondent humbly submits, that, the appellants have deliberately made certain false averments to suit their case against this respondent. This respondent further submits, that, the averments which are not specifically denied or traversed hereby are deemed to be denied as false and appellants will be put to the strict proof of the same. This respondent craves for kind indulgence of this Hon’ble Court and this Hon’ble Court may be pleased to allow this respondent to raise additional grounds, if any, at the time of hearing the suit.

WHEREFORE,  in the above facts and circumstances of the case, it is most respectfully submitted   that, this Hon’ble Court may be pleased to dismiss the appeal filed by the appellant   along with cost in the interest of justice, equity and good conscience.
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