IN THE COURT OF DISTRICT CONSUMER FORUM AT TUMKUR

C.C.84/2009

COMPLAINANT


V/S

RESPONDENTS
NAGARAJU


                                 THE CHAIRMAN BESCOM 








AND OTHERS

 

MEMORANDUM OF WRITTEN ARGUMENTS  ON BEHALF OF COMPLAINANT:-

The main contents of complaint are

1. Complainant is consumer of electricity supplied by OP’s.

2. Complainant was charged with theft charges on 24-04-2002 alleging using electricity by “directly having connection from electric pole”.

3. Complainant’s mother had IP no: 2978 and that connection was transferred in the name of complainant.
4. Complainant has also applied for new connection of electricity in 17-10-2001  vide four receipt of payment of charges.

5. By suppressing all the facts of complainant position as consumer, some mischievous officers of OP’s by colluding with some local opponents of complainant have filed false theft charges.

6. Such theft charges was not proved by OP’s in the Special court and for six years the complainant suffered a lot as alleged in complaint memo.

7. OP’s have committed unfair trade practice by indulging in unfair attitude towards a customer.

The main objections of OP’s are
1. Exceeds pecuniary limits under section 126 and 127 of the Indian electricity act (Complainant response:-  Not in line with the legal aspects as discussed below)
2. Complainant is not a consumer under Section 2(1) (d) of consumer protection act. (Complainant response:-  Not in line with the legal aspects as discussed below)  
3. Complainant is using electricity extending the existing connection in IP No. 2978. (Complainant response:-  Not true when compared with their stand taken in criminal case)
4. Complainant was the occupant of land and not consumer. (Complainant response:-  Complainant is both occupant, owner, and consumer, is disclosed from submitted documents)
5. Complainant managed the witnesses to hostile in criminal case. (Complainant response:-  The OP’s employees themselves turned hostile by unable to depose truth and unabled to say lie, it is OP’s to show what action they have taken on their employees attitude in deposing before court, if it is really false depositions.)
6. Complainant has no locus standi to file complaint against government. (Complainant response:-  Not in line with the legal aspects as discussed below)  
DOCUMENTS PRODUCED BY COMPLAINANT

1. Receipts of having paid for new connection of electricity in 17-10-2001.
2. FIR and Deposition copies of having charged complainant with theft allegation that “directly having connection from electric pole”.

3. Panchanama on 24-04-2002 the boundaries of seized Irrigation Pumpset is written with as “¥ÀÇªÀðPÉÌ: ¥À²ÑªÀÄPÉÌ: GvÀÛgÀPÉÌ: zÀQëtPÉÌ: ¸ÀÄvÀÛ®Æ UÁæºÀPÀgÀ vÉÆÃl«gÀÄvÀÛzÉ”
4. Judgement copy of special court.

5. Change of IP NO. 2978 DATED 17-07-2002 FROM Doddamma w/o Chikkasiddaiah TO  Nagaraju s/o Chikkasiddaiah issued by OP’s.
POINTS OF LAW ON BEHALF OF COMPLAINANT:-
· With the industrial revolution and development in the international trade and commerce, there has been a substantial increase of business and trade, which resulted in a variety of consumer goods appearing in the market to cater to the needs of the consumers. With globalization and with free market economy the possibility of deficiency in the services rendered warranted enactment of the Consumer Protection Act, 1986, as amended from time to time. This law has been enacted for the welfare of consumers and to protect them from their exploitation for which the said 1986 Act has made provisions for the establishment of Commissions for settlement of consumer disputes and matters connected therewith. In the case of Skypak Couriers Ltd. etc. v. Tata Chemicals Ltd. etc., (2000) 5 SCC 294 Supreme  court has held that  "the Commissions, under the Act, are quasi- judicial bodies to provide speedy and simple redressal to consumer disputes and for that purpose, they have been empowered to give relief of a specified nature and in an appropriate way, to award compensation." 

· In this case we are concerned with the scope and extent of the beneficial consumer jurisdiction,   Under Section 2(c) of the 1986 Act "complaint" is defined to mean allegation in writing made by a complainant that the service provider has charged for the services, a price in excess of the price fixed under the law for the time being in force [See: Section 2(c)(iv) ]. Under section 2(d) "consumer" is defined to mean any person who hires or avails of any services for a consideration which has been paid or promised or partly paid and partly promised. Under section 2(g) of the said 1986, Act the word "deficiency" is defined to mean any fault, imperfection, shortcoming or inadequacy in the quality, nature and manner of performance which is required to be maintained by or under any law for the time being in force or under a contract or otherwise in relation to any service. The word "goods" is defined under section 2(i) to mean goods as defined in the Sale of Goods Act, 1930. "Service" also defined under section 2(o) of the said 1986 Act to mean service of any description which is made available to users in connection with banking, financing, insurance, transport, processing, supply of electrical energy, entertainment etc. Therefore, supply of electric energy, manner of performance,  by the BESCOM  falls under section 2(o) of the said 1986 Act. 
· However, the question which arises for determination and which has not been decided is : whether the beneficial consumer jurisdiction extends to determination of tortious acts and liability arising there from by the Consumer Forum.  
· We Place reliance on the decision of the Supreme Court in Municipal Cogrporation of Delhi v. M/s Ajanja Iron & Steel Company (Pvt.) Ltd. AlR 1990 SC 882, it was  submitted that before disconnecting the electric supply on the allegation of theft of electricity by the concerned consumer, a reasonable notice should be given to the consumer so that he can have his say in the matter. And if this is not done, it would also amount to violation of basic principles of natural justice. 
· That in the present case no such notice or enquiry was either conducted by the BESCOM before disconnecting the electric connections or before alleging theft charges against the complainant  consumer. Even Bescom failed to reply to the claim notice. Bescom takes stand in the criminal case that the complainant has taken direct connection from pole now it takes its stand that electricity is extended from existing connection. Being a responsible servants of public they are changing their toungue often to suppress their misdeeds.
· The Apex Court has made it clear in various judgements that the provisions of the Consumer Protection Act are required to be interpreted as broadly as possible and the fora under the Act would also have jurisdiction to entertain a complaint despite the fact that other fora / court would have jurisdiction to adjudicate upon the said case. The trend of the decisions is that the jurisdiction of the Consumer Forum should not and would not be curtailed unless there is an express provision prohibiting the Consumer Forum to take up the matter which falls within the jurisdiction of civil court or any other forum as established under some enactment. The Court had gone to the extent of saying that if two different fora have jurisdiction to entertain the dispute in regard to the same subject, the jurisdiction of the Consumer Forum would not be barred and the power of the Consumer Forum to adjudicate upon the dispute could not be negated. [Re: Kishore Lal vs. Chairman, ESI Corporation  (2007) 4 SCC 579]

· In the case of Secretary, Thirumurugan Cooperative Agricultural Credit Society Vs. M.Lalitha (Dead) through LRs & Ors. (2004) 1 SCC 305, the contention which was raised was that in view of Section 90 of the TN Cooperative Societies Act, 1983 the Consumer Fora had no jurisdiction to decide the disputes between the members of the cooperative society. That contention was negatived, after considering the various provisions of the Cooperative Societies Act by holding that merely because the rights and liabilities are created between the members and the management of the society under the Cooperative Societies Act and Forums are provided, it cannot take away or exclude the jurisdiction conferred on the forums under the Consumer Protection Act as the additional remedies provided under the CP Act is not excluded. Hence, Consumer Fora would have jurisdiction. The Court referred to Fair Air Engineers (P) Ltd. Vs. N.K. Modi, (1996) 3 SCC 385, and held that the question of conflict of decisions may not arise and if the parties approach both the forums created under the Act and the CP Act, it is for the Forum under the CP Act to leave the parties to proceed or avail the remedies before the other forums, depending upon the facts and circumstances of the case.

· In State of Karnataka v. Vishwabharathi House Building Coop.   Society [(2003) 2 SCC 412] the Court speaking on the jurisdiction of the Consumer Fora held that the provisions of the said Act are required to be interpreted as broadly as possible and the fora under the CP Act have jurisdiction to entertain a complaint despite the fact that other fora/courts would also have jurisdiction to adjudicate upon the lis. These judgments have been cited with approval in paras 16 and 17 of the judgment inSecy., Thirumurugan Coop.   Agricultural Credit Society v. M. Lalitha [(2004) 1 SCC 305]. The trend of the decisions of this Court is that the jurisdiction of the Consumer Forum should not and would not be curtailed unless there is an express provision prohibiting the Consumer Forum to take up the matter which falls within the jurisdiction of civil court or any other forum as established under some enactment. The Court had gone to the extent of saying that if two different fora have jurisdiction to entertain the dispute in regard to the same subject, the jurisdiction of the Consumer Forum would not be barred and the power of the Consumer Forum to adjudicate upon the dispute could not be negated.”

· Consumer Protection Act was enacted to provide for better protection of the interests of consumers and for that purpose to make provision for the establishment of consumer councils and other authorities for the settlement of consumers’ dispute and for matters connected therewith. No dispute has been raised before us that the provisions of the said Act are not applicable. "Deficiency" has been defined in Section 2(g) to mean "any fault, imperfection or shortcoming in the quality, quantity, potency, purity or standard which is required to be maintained by or under any law for the time being in force or under any contract, express or implied or as is claimed by the trader in any manner whatsoever in relation to any goods". "Service" is defined in Section 2(o) to mean "service of any description which is made available to potential users and includes provision of facilities in connection with banking, financing, insurance, transport, processing, supply of electrical or other energy, board or lodging or both, housing construction, entertainment, amusement or the pureveying of news or other information, but does not include the rendering of any service free of charge or under a contract of personal service".

· As per section 2 (1) (r) (x) & (5) of Consumer Protection Act “Unfair trade practice” means a trade practice which, for the purpose of promoting the sale, use or supply of any goods or for the provision of any service, adopts any unfair method or unfair or deceptive practice including any of the following practices, namely: The practice of making any statement, whether orally or in writing or by visible representation which, Gives false or misleading facts disparaging the goods, services or trade of another person;   Permits the hoarding or destruction of goods, or refuses to sell the goods or to make them available for sale or to provide any service, if such hoarding or destruction or refusal raises or tends to raises or is intended to raise, the cost of those or other similar goods or services.” IN THE SUPREME COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO. 1866 OF 2002 LUDHIANA IMPROVEMENT TRUST, LUDHIANA & ANR. ... APPELLANTS VERSUS SHAKTI CO-OPERATIVE HOUSE BUILDING SOCIETY LTD. ... RESPONDENT Judgement dated APRIL 13, 2009. Supreme Court observed:  “It is true that the Consumer Protection Act being a benevolent piece of legislation intended to protect the consumers from exploitation, the provisions thereof should receive a liberal construction; technicalities should be eschewed and grievances of the consumers deserve to be redressed expeditiously. Yet, the power exercised by the three consumer fora for redressal of consumer complaints being quasi-judicial in nature, they are required to take into consideration all the relevant factors and the material brought on record by both the parties. The averments in the complaint by the consumer cannot be taken as a Gospel truth. To support a finding of "unfair trade practice", there has to be some cogent material before the Commission and any inferential finding is not sufficient to attract Section 2 (r) of the Act. The burden of proof, the nature of proof and adequacy thereof depends upon the facts and circumstances of each case.” In the instant case the unfair trade practice is done by OP’s  for their providing of  service, they adopted  unfair method and  unfair or deceptive practice by  making  statement that is complainant as thief by,  orally and in writing and by visible representation before villagers of complainant which, Gave false and misleading facts disparaging the agricultural services and occupation and status  of Complainant. 
· The BESCOM  is a statutory authority. It is a ’State’ within the meaning of Article 12 of the Constitution of India. As a State, the BESCOM is expected to discharge its statutory functions within a reasonable time having regard to the fact that it undertakes an important public utility service. Its actions besides being governed by the Electricity (Supply) Act and the regulations framed thereunder, it must also fulfill the test of reasonableness as envisioned under Article 14 of the Constitution of India.

· In  a decision rendered by  National Consumer Disputes Redressal Commission New Delhi Revision  Petition No.   1347    OF   2003 (from the order dated 17.2.03 in Appeal No.464/2000 of the State Commission, Punjab) Ruby Mushroom & Canning Pvt. Ltd.  Vs Punjab State Electricity Board  “In our view, this is a fit case in which the law laid down by the Apex Court  is required to be applied with full vigour and in true spirit. Citizens of a Socialist Democratic Republic should not feel helplessness against undesirable functioning in the government or semi-government officers. Because of the such harassment crime and corruption thrive and prosper in the society due to lack of public resistance, or, putting in other words, succumb to the pressure of undesirable functioning of the officers instead of standing against this. This part succinctly discussed by the Apex Court in Lucknow Development Authority Vs. M.K.Gupta, (1994) 1 SCC 243 at 262-263, in the following words: “The jurisdiction and power of the courts to indemnify a citizen for injury suffered due to abuse of power by public authorities is founded as observed by Lord Hailsham in Cassell & Co. Ltd. v. Broome 1972 AC 1027 : (1972) 1 All ER 801 on the principle that, ‘an award of exemplary damages can serve a useful purpose in vindicating the strength of law’. An ordinary citizen or a common man is hardly equipped to match the might of the State or its instrumentalities. That is provided by the rule of law. It acts as a check on arbitrary and capricious exercise of power. In Rookes v. Barnard 1964 AC 1129 : (1964) 1 All ER 367, 410 it was observed by Lord Devlin, ‘the servants of the government are also the servants of the people and the use of their power must always be subordinate to their duty of service’. A public functionary if he acts maliciously or oppressively and the exercise of power results in harassment and agony then it is not an exercise of power but its abuse. No law provides protection against it. He who is responsible for it must suffer it. Compensation or damage as explained earlier may arise even when the officer discharges his duty honestly and bona fide. But when it arises due to arbitrary or capricious behaviour then it loses its individual character and assumes social significance. Harassment of a common man by public authorities is socially abhorring and legally impermissible. It may harm him personally but the injury to society is far more grievous. Crime and corruption thrive and prosper in the society due to lack of public resistance. Nothing is more damaging than the feeling of helplessness. An ordinary citizen instead of complaining and fighting succumbs to the pressure of undesirable functioning in offices instead of standing against it. Therefore the award of compensation for harassment by public authorities not only compensates the individual, satisfies him personally but helps in curing social evil. It may result in improving the work culture and help in changing the outlook. Wade in his book Administrative Law has observed that it is to the credit of public authorities that there are simply few reported English decisions on this form of malpractice, namely, misfeasance in public offices which includes malicious use of power, deliberate maladministration and perhaps also other unlawful acts causing injury. One of the reasons for this appears to be development of law which, apart, from other factors succeeded in keeping a salutary check on the functioning in the government or semi-government offices by holding the officers personally responsible for their capricious or even ultra vires action resulting in injury or loss to a citizen by awarding damages against them….”
· In Veriyamto Naveen v. Government of Andhra Pradesh 
 (2001) 8 SCC 344, Supreme Court observed : "Where the breach of contract involves breach of statutory obligation when the order complained of was made in exercise of statutory power by a statutory authority, though cause of action arises out of or pertains to contract, brings it within the sphere of public law because the power exercised is apart from contract. The freedom of the Government to enter into business with anybody it likes is subject to the condition of reasonableness and fair play as well as public interest. After entering into a contract, in canceling the contract which is subject to terms of the statutory provisions, as in the present case, it cannot be said that the matter falls purely in a contractual field."
· In State of Arunachal Pradesh VS  Nezone Law House, Assam  AIR 2008 SC 2045, Supreme Court observed : Where a particular mode is prescribed for doing an act and there is no impediment in adopting the procedure, the deviation to act in different manner which does not disclose any discernible principle which is reasonable itself shall be labelled as arbitrary. Every State action must be informed by reason and it follows that an act uninformed by reason is per se arbitrary.
· In West Bengal State Electricity Board Vs Dilip Kumar Ray AIR 2007 SC 976 , Supreme Court observed : Malicious abuse of process. Wilfully misapplying Court process to obtain object not intended by law. The wilful misuse or misapplication of process to accomplish a purpose not warranted or commanded by the writ. An action for malicious abuse of process lies in the following cases, A malicious petition or proceeding to adjudicate a person an insolvent, to declare a person lunatic or to wind up a company, to make action against legal practitioner under the Legal Practitioners Act, maliciously procuring arrest or attachment in execution of a decree or before judgment, order or injunction or appointment of receiver, arrest of a ship, search of the plaintiff's premises, arrest of a person by police.
· In Harijana Thirupala & Others v. Public Prosecutor, High Court of A.P., Hyderabad (2002) 6 SCC 470, Supreme Court observed : “ In our administration of criminal justice an accused is presumed to be innocent unless such a presumption is rebutted by the prosecution by producing the evidence to show him to be guilty of the offence with which he is charged. Further if two views are possible on the evidence produced in the case, one indicating to the guilt of the accused and the other to his innocence, the view favourable to the accused is to be accepted. In cases where the court entertains reasonable doubt regarding the guilt of the accused the benefit of such doubt should go in favour of the accused. At the same time, the court must not reject the evidence of the prosecution taking it as false, untrustworthy or unreliable on fanciful grounds or on the basis of conjectures and surmises. The case of the prosecution must be judged as a whole having regard to the totality of the evidence. In appreciating the evidence the approach of the court must be integrated not truncated or isolated. In other words, the impact of the evidence in totality on the prosecution case or innocence of the accused has to be kept in mind in coming to the conclusion as to the guilt or otherwise of the accused. In reaching a conclusion about the guilt of the accused, the court has to appreciate, analyse and assess the evidence placed before it by the yardstick of probabilities, its intrinsic value and the animus of witnesses. It must be added that ultimately and finally the decision in every case depends upon the facts of each case.”
· In Smt. S.R. Venkataraman Vs. Union of India, [AIR 1979 SC 49 : (1979) 2 SCC 491] Supreme Court observed: "It is not therefore the case of the appellant that there was actual malicious intention on the part of the Government in making the alleged wrongful order of her premature retirement so as to amount to malice in fact. Malice in law is however, quite different. Viscount Haldane described it as follows in Shearer v. Shields: "A person who inflicts an injury upon another person in contravention of the law is not allowed to say that he did so with an innocent mind; he is taken to know the law, and he must act within the law. He may, therefore, be guilty of malice in law, although, so far the state of his mind is concerned, he acts ignorantly, and in that sense innocently." Thus malice in its legal sense means malice such as may be assumed from the doing of a wrongful act intentionally but without just cause or excuse, or for want of reasonable or probable cause."
· In State of A.P. and Others Vs. Goverdhanlal Pitti [(2003) 4 SCC 739], Supreme Court observed:  "12. The legal meaning of malice is "ill-will or spite towards a party and any indirect or improper motive in taking an action". This is sometimes described as "malice in fact". "Legal malice" or "malice in law" means "something done without lawful excuse". In other words, "it is an act done wrongfully and wilfully without reasonable or probable cause, and not necessarily an act done from ill feeling and spite. It is a deliberate act in disregard of the rights of others".
· In Punjab State Electricity Board Ltd. VS Zora Singh & Ors. AIR 2006 SC  182 Supreme Court observed: Electrical undertakings acquire the character of public utilities by reason of their virtually monopolistic position and their profession to serve the public. The State in exercise of its legislative power had a right to compel the licensees to render service efficiently, promptly and impartially to the members of the public, as has been done by enacting Section 22 of the said Act. Even in common law such public utilities having obtained a licence under a statute are under an automatic obligation by reason of the fact that the property of a public utility is dedicated to public service and impressed with public interest to serve the public and any such statutory obligation is in effect and substance a declaration of the common law. Upon the dedication of public utility to public use and in return for the grant to it of a public franchise, the public utility is under a legal obligation to render adequate and reasonably efficient service, without unjust discrimination and at reasonably rates to all the members of the public to whom its use and scope of operation extend and who apply for such service and comply with reasonable rules and regulations of the public utility. Although Section 22 of the Indian Electricity Act, 1910 per se does not apply to Board in view of the provisions of the Electricity (Supply) Act, 1948, the provisions contained therein indicate that the Board has also a duty to render such services.
· In Lucknow Development Authority vs. M. K. Gupta [1994 (1) SCC 243] referring to the nature and object of the Act, Supreme Court observed: "To begin with the preamble of the Act, which can afford useful assistance to ascertain the legislative intention, it was enacted, 'to provide for the protection of the interest of consumers'. Use of the word 'protection' furnishes key to the minds of makers of the Act. Various definitions and provisions which elaborately attempt to achieve this objective have to be construed in this light without departing from the settled view that a preamble cannot control otherwise plain meaning of a provision. In fact the law meets long felt necessity of protecting the common man from such wrongs for which the remedy under ordinary law for various reasons has become illusory. Various legislations and regulations permitting the State to intervene and protect interest of the consumers have become a haven for unscrupulous ones and the enforcement machinery either does not move or it moves ineffectively, inefficiently and for reasons which are not necessary to be stated. The importance of the Act lies in promoting welfare of the society by enabling the consumer to participate directly in the market economy. It attempts to remove the helplessness of a consumer which he faces against powerful business, described as, 'a network of rackets' or a society in which, 'producers have secured power' to 'rob the rest' and the might of public bodies which are degenerating into store house of inaction where papers do not move from one desk to another as a matter of duty and responsibility but for extraneous consideration leaving the common man helpless, bewildered and shocked. The malady is becoming so rampant, widespread and deep that the society instead of bothering, complaining and fighting for it, is accepting it as part of life. The enactment in these unbelievable yet harsh realities appears to be a silver lining, which may in course of time succeed in checking the rot. A scrutiny of various definitions such as 'consumer', 'service', 'trader', 'unfair' trade practice indicates that legislature has attempted to widen the reach of the Act. Each of these definitions are in two parts, one, explanatory and the other expandatory. The explanatory or the main part itself uses expressions of wide amplitude indicating clearly its wide sweep then its  ambit is widened to such things which otherwise would have been beyond its natural import."
· IN THE SUPREME COURT OF INDIA CIVIL APPELLATE JURISDICTION CIVIL APPEAL NO 1879 OF 2003 Karnataka Power Transmission Corpn. & Anr. ... Appellants Versus Ashok Iron Works Pvt. Ltd. ... Respondents Judgement dated February 9, 2009 Supreme Court Observed: “Whether the supply of electricity by KPTCL to a consumer is sale and purchase of goods within the meaning of Section 2(1)(d) (i) of the Act, 1986? We do not think so. Although title of Section or marginal note speaks of "the sale of electricity by the Board to persons other than licensees" but the marginal note or title of the Section cannot afford any legitimate aid to the construction of Section. Section 49 speaks of supply of electricity to any person not being a licensee upon said terms and conditions as a Board   thinks fit and for the purpose of such supply free uniform tariffs. This Court has already held in Southern Petrochemical Industries (supra) that supply does not mean sale. As a matter of fact, the company has brought its case to be covered by Section 2(1)(d)(ii) and not 2(1)(d)(i) as the dispute raised by the company is with regard to non-performance of the services for consideration within time frame. For the purposes of the maintainability of the complaint, therefore, what is important to be seen is whether there is deficiency in service within the meaning of Section 2(1)(d)(ii). Under Section 2(1)(o) of the Act, 1986, `service' means service of any description which is made available to potential users and includes the provision of facilities in connection with supply of electrical or other energy. "Deficiency" under Section 2(1)(g) means any fault, imperfection, shortcoming or inadequacy in the quality, nature and manner of performance which is required to be maintained by or under any law for the time being in force or has been undertaken to be performed by a person in pursuance of a contract or otherwise in relation to any service. As indicated in the definition of `service', the provision of facilities in connection with supply of electrical energy is a service. Supply of electricity by the Board or for that matter KPTC to a consumer would be covered   under Section 2(1)(o) being `service' and if the supply of electrical energy to a consumer is not provided in time as is agreed upon, then under Section (2)(1)(g), there may be a case for deficiency in service”.
In The Above Quoted Circumstances And Settled Law It Is humbly prayed that the complaint may be allowed as prayed for in complaint.
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