
INTERPRETATION OF FRAUD AS MATRIMONIAL OFFENCE

Dr. J.K.Malik·

The principle that opposite sex always attracts each other, is
recognised universally in the animals and human beings. But human
mating differs in the sex-indulgence from other species because society
everywhere limits the choice of partners biologically possible for sex
satisfaction.' But from the very beginning of our civilization. men have
been attracted toward women and vice-versa for satisfying their sexual
urges. The institution of marriage is an outcome of the sexual relations
of the two opposite sexes and regulation thereof by the society. Sex is a
natural phenomenon which creates a weakness in the human mind to
satisfy it by whatever means he may do so. History of human civilization
explains the glaring examples 01 sex weakness. A great many battles
were fought causing loss to lives and property mainly to get a women.
Many crimes in the society now are committed due to three main factors
Le. to get money, land and woman. The ancient Hindu philosophy, is full
of instances where the worshipping saint for years together were
disturbed by their sexual weakness. Aecentl/ , one sixty year old saint
ended his twenty years worship in matrimony i.e. marrying a beautifU
sixteen year old gin who used to visit him and supply him milk, food, etc.
Even today, a good percentage of crime in the society is related with
sexual behaviour.

2. Thus, sex is very important not only for enjoyment but also fO(
the existence of the society itself. If the sex is regulated according to
the norms of morality and behaviour, perhaps there would not be any
need to legislate or regulate the sexual affairs. Alas! the things are
otherwise. Man by nature tries to get the other sex first by legal means
than by illegal means too. Out of the various illegal means which are
generally adopted in the society by the persons of different caste.creeds
and races, fraud is the most important one. In the society fraud is
committed not only for commercial purposes or benefits but also for
marriage. But marriage by fraud has got far reaching consequences
because contract of 1narriage is most important of all contracts'[ and
give rise to the most complex human relationship. Marriage is the very
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foundation of civil society, and no part of the laws and constitution of a
country can be of more vital importance to its subject s than those which
regulate the manner and conditions of forming and if necessary of
dissolving the marriage. Hence. where marriage has been contracted
by way of fraud , how we should provide effect ive relief to the victim of
fraud , is the ma in question for investigation and determination.

MARRIAGE: IT S MEANING :

3. A marriage. is the relationship between man and woman,
recognized by custom or law to create certain rights and duties of the
contracting parties" ; a socially recognized assumption by man and
woman of the kinship status of husband and wife5; a family relationship
with in which sexual relationship is legitimate6; a social arrangement
giving to the child a legitimate status in the society ;7 a behaviour pattern
related to sexual activity. child bearing and rearing and spouse
relationsh ip;! a contract between man and woman to marry each
other ;' a contract founded on intention to legalising ge·neration.'O a
physical. legal and moral union between man and woman in comfete
community of life for establishment of family," an act of worsh ip' and
an institution came before law and state, founded on the social nature of
a man.' 3 Marriage a positive duty by the law of the State14 and no
human power may dissolve a marriage that has been consummated.I S

UNDER HINDU LAW : Irs MEANING :

4. Hindu Law prior to codmcanon in 1955 dealt with the concept of
marriage differently from other religions of the world . Marriage was and
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has been considered as a sacred tie continuing upto next births. Thus
marriage means a union between a man and woman for social and
religious purposes.P (.) made with three purposes, dharma, praja
(progeny) and rati16 (pleasures). It is a sacrament done for religious
purposes.17 The Courts , in several decisions prior to 1955 18 and post
1955 19 have held that Hindu marriage is a sacrament solemnized to
perform religious duties and in it, the cons ideration of sex comes at last
place.

5. In 1955, Hindu Marriage Act was passed by Parliament. This
Act has introduced certain basic changes in the concept of marriage
among Hindus. One of the basic changes brought by it was, the
introduction of doctrine of consent under section 5 and 12 to the Hindu
marriage. But the Act did not define 'marriage' and 'consent' which
gives rise to a doubt that in what sense this consent should be
interpreted i.e. socially, religiously or according to the general rules and
procedu res of ordinary law of the realm. Section 12(1)(C) of Hindu
Marriage Act, 1955 lays down that where consent was caused by way of
force and fruad of another party to the marriage, it will be voidable at the
option of defrauded party. In 1976 Hindu Marriage Amendment Act ,
1976 was passed and this Act added few words in Clause (1)(c) of
Section 12. The amended section runs as :·

(1) Any marriage so lemnized whether before or after t he
co mmencement of this Act, shall be voidab le and may be
annulled by a decree on any of the following grounds, namely :

xxxxxxxxxxxxxxxxxxxxxxxxx
(c) That the consent of the petitioner or where the consent of the

guardian in marriage of the petitioner was required under '
Section 5, ..... the consent of such guardian was obtained by

15.(a) GKBanerji, Hinu Law of Marriage & Stndhan, T.l.l.S., P.lO,

16. P.V.Kane, History of Oharmasastra, Vol. 111729.

17. Mayne J.D., A treatise on Hindu Law. 104.

18. Venkatacharulu v, Rangacharaulu (1891) 14 Mad. 316, Mulchand v.Budhla,
(1898) 22 Born. 812, Sundrabal v . Shivnarayana (1908) 32 Bom. 82, Titliv Jones ,
A..I.A. 1934A11, 273 KShiti sh Chander v. Emperdr, A.l.A. 1937CaI. 214, BaIAppl Bai
v, Khemjl A.I.R.1936 Born. 138. Ankamma v. Bamnappa, A.l.A.1937 Mad. 332,
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force or by fraud as to the nature of the ceremony or as to any
material fact or circumstance concerning the respondent.

JUDICIAL CONTROVERSY:

6. When the consent of one party has been caused by way of
fraud , then how the court should interpret this term with a view to give
relief to the affected party, has been the main task before the Courts in
this regard . No guideline has been given by Section 12 for this purpose.
This has resulted into a judicial controversy among the text -writers and
Courts, that whether the term 'fraud' used under Section 12(1)(e) of the
Hindu Marriage Act . 1955 has the same meaning as given in the
definition of fraud under Section 17 of the Indian Contract Act. 1872 or
not. Two views have been advocated in this regard . The majority View
says 'no' while the minority view says 'yes'. The majority view maintains
that the meaning of 'fraud' provided under Section 17 of the Indian
Contract Act , 1872 does not apply to Section 12(1)(C) of the Hindu
Marriage Act, 1955 as , Hindu Marriage is not a contract but a
sacrament. The minority view advocates otherwise. The ideologies of
both the views ..re discussed and distinguished hereunder.

MAJORITY VIEW:

7. The majority view maintains that definition of fraud given under
Section 17 of the Indian Contract Act, 1872 cannot be applied to Hindu
marriage solemnised under the Hindu Marriage Act, 1955. This view is
supported by various text writers and Courts . Even in England and
America, where the marriage is considered purely as a contract, few
writers favoured this view and maintained thaI a marriage cannol be
avoided on the mere ground of concealment of certain facts 20 as false
representations of family, fortune, qualities, 21 diseased mental
conditions, 22 artificial teeth and colour of skin or age or health23

. But
supressing venereal disease in a communicable form and imbecility of
mind can be a sufficient ground to avoid a marriage on the ground of
fraud .25

20 Colebrook, Digest of Hindu Law , Vol, II, 171;

21 . Dr. Tolstoy, Law & Practice 01 Divorce, 19:

22. Jeske, P.F.; Matrimonial Causes, Marriage Law & Practice, 212.

23. American Jurisprudence , Vol. XXXII , 116

24 Shonfe ld II. .Shonfe ld, 260, N,Y.4n.

25. Halsbury, laws of England, Vol, 19,n6. Nole-7.
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ACADEMIC APPRECIATION OF THE PROBLEM:

8. In India few scholars and textwriters have favoured this view. For
example, Prof. Sivarammayyadeplored the tendency on the parts of the
courts to rely on English cases and those cases which arose under the
Indian Divorce Act. 1869 to interpret the meaning of the term 'fraud ' with
a view to give or not give relief to affected party on this ground.2t Prof
Jaffer Hussain. in his detailed article on this very topic, expressed his
opinion that the type of fraud recognized for the purpose of avoiding an
ordinary commercial transaction can never be the same for annulling the
Hindu. or for that matter any marriage27 because marriagecreates a life
long tie which cannot be broken lightly. Similarly. L.M. Singhvi has
expressed his opinion that Hindu marriage is not a contract but a
sacrament and cannot be annulled on the ground of 'fraud' used in
Section 17 of the Indian Contract Act. 1872.28 Thus. these three articles
vehemently support the idea that the definition of 'fraud' given under
Contract Act, should not be applied to a Hindu Marriage solemnized
under the Hindu Marriage Act, 1955,

26. SiYarammayya B., Anul1ment for Fraud, Jaipuf Law Journal, pp . 70, 79 01 (1965).

27. Jaffer Hussain 5., Fraud as a ground tor Annulment , Journal of Indian Law Institute ,
Vol. XI of (1969) p. 520.

28. Dr. SinghYi LM. & Smt. K.Singhyi; Hindu Marriage: ccoeect or sacrament, saptahik
(weekly) Hir,dustan 15 to 20 July, (1979) p. 19-20

29. Gupte S.V. Hindu Law of Marriage, 186, ed. of (1961)1

30. Shah A.N,Marriage & rxvcrc e, 97, ed. of (1961).

31. Sarkar K,C.Hindu Law. 158, ed. of (1977)

32. Salkar U,C. An Introduction to Hindu Law, 232, ed (1971)

33, Desai S.T. Principles of Hindu Law, 681, ed. 011970.

34. Gyan Prakash, The Hindu Code, Vol, I, 313, ed. of 1961.

35. Gour H.S.Hindu Law 01Marriage & OvorCfl, 353 adn, (1971).

36. Paras Oiwan, Modern Hindu law, 118, ed. of 1972
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Furthe r, fraud ulent misrepresentation should be at the time of
marriage37 and such fraud should reach to the root of that marriage.38

Thus. mere sile nce or misrepresentation of stat us and financia l
conditions,39 qualifications, character, reputation, habits, health, 40
origin. social status'" chastity42 etc. does not amount to 'fraud' within
the meaning of this sub section. But these views were expressed before
the Marriage Amendment Act . 1976 and these support the traditionalist
ideology of society.

JUDICIAL APPRECIATION:

10. The majority view is furthe r shared by various High Courts of the
country namely Bombay, Calcutta . Madhya Pradesh, Madras and
Punjab. The High Court of Bomay dealt with this question in various
cases, which came in the year of 1936, 1970. 1972, 1982 and 1983. 1n
Sai Appi Bai v. Khirnji'3 a lady concealing her peotessoo that she was
a naikin and representing herself as a Brahamin married the plaintiff.
Plaintiff, the husband later on came to know the reality of his wife and
applied to the Court for avoiding the marriage on the ground of her past
immoral conduct and profession. The Court held that suppression of
pro fession and caste cannot be considered as fraud in cases of
marriages specifically. Hence, marriage was not voidable on this
ground. Further in Dastane v. Dastane 44 the honourable Court held
that concealment of the disease of schizophrenia at the t ime of
marriage, does not amount to 'fraud' within the meaning of Section
12(1)(C) of the Hindu Marriage Act, 1955.Justi ce Mavlankar In
Raghunath v. Vljay 45case did not consider concealment of curable
epilepsy as sufficient to avoid the marriage on the ground of section
12(1)(C) and on page 136 he further observed:

"That the word 'fraud' used in Section 12(1)(c) of Hindu
Marriage Act does not speak fraud in any general way nor does

31. Bindrl!l P.$.Hindu Marriage Act, 314, ec. 011965

38. Aggarwal Raj Kumari , Matrimonial Remedies , 205, ed. (1914).

39. Gaur H.$. Hindu Code Vol. I, 613, ed . 01 (1914).

40. Raghvachariar N.A., Hindu Law, 1002, Ed. 01 (1965).

41. Gaur H.$. Hindu Code , Vol, 1613, ed. of (1914).

42. Ba. Appl Bal v. Khlmjt, ALA. 1936 Born. 138.

43. Bat Appl Bal v. Khlmjl, A.l.A. 1936 Born, 138.

44 A.I.A.1910 Born. 312; on/appeal it was decided by the Supreme Court in A I,A. 1915
S.C. 1534.

45. AI.A. 1912 Born. 132 pp . 136.131.
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it mean every misrepresentation or concealment which may be
fraudulent. If the consent, given by the parties is a real consent,
to the solemnization of marriage, the same cannot be avoided
on the ground of fraud, The marriage, therefore, solemnized
under Hind u Marr iage Act cannot be avoided by showing that
th e petitioner was induced to marry the respondent by
fraudulent statement relating to her health ......that marriage Is
also a sacrament. I am, therefore, of the opinion that section 17
of Indian Cont ract Act, 1872 does not apply to a case of fraud
under Section 12(1He) of Hindu Marriage Act.

But the honoura ble High Court overruled th is view in PV~ case in 1982
and held that the decision of Ragunath v. Vijay is no longer a good law.
In Meena v. Prakash47 case the High Court again reiterated the view
advocated in PVK case.

11. Similarly, the High Court of Calcutta considered concealment of
religion as fraud in Aiyakat v. Aiyakat.48 But concea lment of curable
disease was not held sufficient ground for fraud in matters relating to
marriage, in the case of Birendar Kumar v. Hemlata.49 This view was
further carried and applied in Ananth Nath v. Lajavati49 (al case. Justice
Dutta in this case did not cons ider the concealment of tubercu losis as
sufficient ground for fraud for the purpose of Section 12(1)(c) of the
Hindu Marriage Act. Similarly, concealment of curable epilepsy does not
fall within the ambit of Section 12(1)(c) because the definition of fraud
under Section 17 of the Indian Contract Act which governs a cont ract
cannot be made to app ly lock, stock and barrel to a marriage which is a
sacrament. The Hindu Marriage Act and the Indian Contract Act are not
pari mater ia. A marriage can never be regarded as a mere contract. Nor
can it be invested with all the qualities and conditions of ordinary civil
contract.50 In Kartik v. Manju Rani case, the Hon'ble High Court laid
down the rule of law that for fraud, all particulars are necessary to
establish and prove it.51

46, A.LA. 1982 Bom. 400.
47. ALA. 1983 Bom. 409
48. A,LA. 1940 Cal. 75.

49 A.LR, 1921 Gal. 459.

49. (a) Anam Nath v. Lajavati, A.I,A. 1959 Ca I. 778 pp. 779-782.
SO. Ravi Bala Debnath v. R.K. Debnalh (1969) 73Cal. W.N. 751.

51. A.I.A. 1973 Cal. 545
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12. The Madhya Pradesh High Court in Raja Ram v. Deepa Bai52

held that minor misrepresentations or concealment cannot be treated as
fraud within the meaning of Section 12(I)(C) of the Hindu Marriage Act,
1955. In Mad hu sudan v. $mt. Chandrika,53 the bench consisting of
Justice G.? Singh and Justice C.PSen, overruling Simala Bal v.
Sha nka r LaI54 case held that concealment of syphilis by the wife cannot
be treated as amounting to fraud and futher remarked that :

"In matrimonial law '1raOO" has a technical meaning and does
not include every misrepresentation or concealment of material
fact . Fraud in the context of annuUment of marriage means such
fraud which procures the appearance without the reality of
consent i.e. where there is no consent at all. Thus, fraud in
Hindu marriage Act must be understood in the same sense."

The view expressed in Madhusudan v. Chandrika case 'was again
approved in Glndan .v. Bare Lal 55 in 1976 and in Nand Kishore v.
Munni Bal,56 in 1979.

13. The High Court of Madras has taken the same view that as
marriage is a sacrament, hence It can not be broken on the basis of
minor concealments. Refer to the decision of Aukmani v. Chari,57 and
Devia"1 Achi v. Chidambram58 cases. But where marriage has been
soIemnised by way of duress, misconception or forcibly, such marriage
can be avoided as was done in Ankamma v. Bamnappa59 case by the
honourable High Court.

14. The High Court of Punjab, except in Kunti Devi v. Kalu AamOO

case , followed the view that Hindu marriage cannot be dissolved by
applying the definition of 'fraud ' given under the Indian Contract Act,
1872. In Kunti Devi case, the marriage ceremonies were performed in

$2. R_I_ R_m v . DeeIM Bal , A.I.A., 1974, M.P, $2,

53. A,I.A. 1975 M.P. 174 pp, 179

54 A.l.A. 1959 M,P. 8.

55 A.I.R. 1976 M,P. 82.

56, A.l.R. 1979 M.P,45.

57. A.I.A. 1938Mad. 616

58. A.I.R. 1954Mad. 657.

59. A.I.A. 1937 Mad . 332 .

60. A.I.R. 1963Ptlnj. 235.
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Punjabi language which the lady. did not understand . The High Court
found this as a sufficient ground to avoid the marriage on the basis of
fraud under Section 12(I )(c) Hindu Marriage Act. 1955. SimOarly, in
Harbhajan Singh v. Smt. Bri) Balab 61 case, where at the time of
marriage the gili was represented to the husband as virg in and of
unblemish cha racter. But after marriage, it was found by the husband
that the gil1 was not a virgin and even a child had been born to her
before the marriage trcm some other man. The husband tlled a suit for

. avoiding the marriag e on the ground of 'fraud' committed with him by
the girl and her relatives. The Court held that the marriage was not
voidable on this ground. Justice P. C, Pandil rejecting the husband's plea
for dissolution of marriage on the basis of fraud remarked:

"The definition of fraud given in Section 17 of the Indian contract
Act would not be applicable to a marriage under Hindu Law
because a Hindu marriage is a sacrament and not a contract •
The word 'fraud' as a ground for annulment of the marriage
under Hindu law is limited only to those cases where the
consent of the petitioner at the solemnization of marriage was
obtained by some sort of deception. It Is not used in general
way, and on every misrepresentation or co ncealment, the
marriage cannot be dissolved . If the term 'fraud' is to be
interpreted acco rding to the definition given in Indian Contract
Act, then it would become impossible to maintain the sanctity of
marriage. All sorts of misrepresentation will be alleged by the
petitioner in order to break the mariage tie: This obviously could
not be the intention of the Legislature. In fact the respondent
was bad character before the solemnization of marriage cannot
be ground for annulment of marriage because there is a specific
clause dealing with this matter.

15. Justice S.K. Kapur, applying the socialistic approach in Surjit v.
Smt. Raj Kumari case held that concealment of past unchastity of the
girl does not come within the ambit of fraud provided under Section
12(1)(C) of the Hindu Marriage Act, 1955. Rejecting the appeal of the
husband, Justice Kapur observed>

" hat merely keeping quiet about such past history would not
therefore, lead to a conclusion that the consent to the marriage

6 1. A.I.R 1964 Pu"i-359 pp. 362 _
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had been obtained by fraud Relations 01 the girl cannot lie
without an enquiry in this behalf. be expected 10 speak about
every event in the girl 's past life, 01 course, if an enquiry has
been made of them and Ihey have given a wrong or evasive
reply, things may have been different the same rule appl ies in
this country so fat as the past unchastity goes II the husband
atta ches the value to the past unchastity of his would be wife. he
would make enquiry on his own or trom the gir1s relation at the
time of negotiations of marriage II is only then he should be
able to show that though the relations of the girl were aware of
her past unchastity, they misled him. Thus it does not amount to
fraud with in the meaning 01 12 (1) (c) 62

16. Evidence plays a very jmportant role in granting or refusing
reliefs 10 the affected parties even in matrimonial or SO called personal
law cases too. In Trilochan Randhawa v.Smt. Devinder63 case. the
husband failed to support the allegation that the girt married to him was
not the same, who was shown to him wh~e n~oliating marriage with
him. Hence. he could not get any relief in the Court In the same way
where husband64 failed to establish the tact of terce or fraud used
against him by the parents and relatives of his wife tor marriage, he
could not get anI reliel in this regard

t 7. After the passing of Marriage Amendment Act, 1976. the High
Court has adopted liberal view and it is evident that the High Court gave
up the prevailing tradit ional view, This became clear in Gurmit Koer v
Narendar 5 ingh65 case where the gin was discovered aner marriage as
illiterate. having few teems missing , having grey hair and aged over forty
years white she was represented as a young , educated and beautiful
Considering the effect 01 new amendment in Section 12(1)(C) 01 Hindu
Marriage Act, the Court expressed the view that concealmen t of age
now may be a material fact concerning the respondent according to the
spirit of amended section 12(1)(C). But the High Court further took the
view that the relief to avoid marriage is available only in such cases
where marriage has not been consummated. Once marriage has been
consummated, then husband could not get any relief irrespect ive of the
lact that he got an ugly and illiterate wife as Wd :; done in Mohinder Koer

62 SurJ" Y. Raj Kl,lm.ri , A.. I.R. 1961 PunJ 112p \13

63. (1915) HLR. 36

64 H.rmohlndet' Sing h 't . Sukh.m Pf-.t (1915 ) H l R 182

65 (1978) H,LR, 521 .
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\I. Bikkar Singh case.66 The High Court further expressed the vlew that
there should not be undue delay in claiming the renet for fraud against
the fraud com mitting spouse as was laid down in Shak untla Oevi v.
Amar Nath67 case by Justice SPGoyal in 1982,

Conc lusion of this view:

18 The close study 01 the above mentioned material reveals that in
matrimonial law the word 'fraud' has got a restricted meaning. It does
not include eve ry ki nd o f concea lment, mi sstatement or
misrepresentation. Only that concealment or misrepresentation may
amou nt to 'fraud ' which relates to the identity of the parties; nature or
object of the ceremony religion; design and scheme of marriage or in
other words. goes to the root of the marriage. Thus, the main
observations of this view are:

(a) Hindu marriage is a sacrament and not a contract;

(b) The word 'traud' within the meaning 01 section 12(1 )(C) of
Hindu Marriage Act , has not been used in the sense of
'fraud' within the meanmq of section 17 of the Indian
Contract Act, 1972;

(c) Only misrepresentation about identity 01parties, nature of
ce remony. religion , design and scheme of marriage
amounts to fraud :

(d) Misrepresentation of caste. creed, age, education, illness,
c hast i ty, he alth, employme nt , wealth , nature and
co mplexion are not sufficient basis to establish fraud in
matrimonial law:

(e) It is the duty of the plaintiff only to enquire specifically
abo ut the past co nd uct, history, chastity of the other
spouse from his or her own source, In absence of such
specific enquiry, jf other party keeps silence about these
matters, it does not amount to fraud on his or her part ;

(1) To decide matrimonial cases on this ground the fraud
mu st b e of suc h a natur e w hic h may impair the

66 AIR. 1979 P& H, 248

67 A I.R. 1982 P, & H, 221
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fundamental Of main object of the marriage between the
parties. It this purpose may be achieved by its
continuance, then such marriage should not be annulled
on minor misrepresentation , concealment or
misstatements or informations.

(g) To maintain sanctity of marriage in the society, fraud
should be interpreted strictly:

(h) The definition of fraud which governs a contract cannot be
applied to a Hindu Marriage as the two Acts are not in
parimateria with each other and the object of the two
legislations were entire{y different;

0) . Fraud must have been played at the time of solemnization
of marriage and not thereafter or earlier;

m Fraud should have been committed with the conscious
knowledqe of facts and with matafide intention of the
respondent:

(k) Marriage creates a life long tie aOd hence it should not be
broken on the basis of m inor misrepresentations.
concealment and misstatements.

MINORITY VIEW:

19. Apart from the abov e mentioned view there is another view in
this regard which maintains that the word 'fraud' under section 12(1)(c)
of the Hindu Marriage Act should not be given strict or special
interpretation, but it should be interpreted in the sense of 'fraud' as used
under section 17 of the Indian Contract Act.1872. This view Is shared bX
various authors such as Derret ,68 Narsimhachar,6g Baqhvacharlcr; 7

arose 71 and Dayal.72 After the Marriage Amendment Act, 1976, Justice
B.P. Beri73 and Jaspal Singh74 further supported this view. Shrl Jaspal
Singh In very clear words referring to this controvery, has written that:-

68. Derret J,D,M ., A. Critique of Modern Hindu Law. 319 (ecn . 01 1970),

69. Fraud & Mistakes in Law, 191 (edn. of 1965)

70. Hindu law, Principles & Precedents. 1002 (edn. of 1965).

71. Principles of Hindu Law, 682 [tnd . adn.]

72. A Taxt Book of Hindu Law, 326 (9th ecn.).

73, B, P. Beri, Law of Marriage & Divorce, 84,

74, Hindu Law of Marriage & Divorce, 112.
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incorporating the words -any material tact or circumstance" the
scope fo r all kinds of flimsy excuses for avoiding marriage. has
been eliminated.... Earlier view shall have to be discarded .
Fraud affecting vital matters can no more be disregarded. Thus
concealment of loathsome and incurable venereal disease from
the other party would be recognised as a fraud sufficient to
warrant an order under this provision , specially where the
existence of the disease is discovered by the other party before
the marriage is consumated and the parties immediate ly
separate. It is submitted that the view taken in Madhusudan v.
Smt. Cha ndrika7 5 that venereal disease having been made a
ground for judicial separation and divorce, goes to suggest that
._ Parliament intended to make a marriage voidable on the
ground. it wou ld have specifically said so in sec. 12. the
respondent was suffering from venereal disease and thereby
affected fraud . the husband would be at liberty to avau of
Section 12 (1 )(C) .... ,A woman may be unchaste and st ~1 may not
get pr~nant. Thus, the view of Harbhajan Singh v. Smt. Bri j
Balab7 is not goodn

Under old Hindu law too . Manu has specifically discarded
marriages and laid down .. in the ' blameless marriages
blameless children are born to man, in blamable marriages,
blamable (offsprin~d ' one would therefore, avoid the blamable
form of marriage."

In Sloka72, Manu further provided; though a man may accept a
damsel in due form, he may abandon her if she be blemished,
diseased, deflowered, and she has been given with fraud.

20. This vie'w~ is further shared by the High Court of M.p .79 Palna,so
Bombay'1 and Allahabad.82 The decisions of M.P. and Patna High
Courts were given before the Marriage Amendment Act, 1976 while the

75. A.I.R. 1975 M.P. 174

76. AJ,R. 1964 Punj. 359,

77. Supra Note 74 at page 112.
78, The Laws of Manu. Sacred Bookl of the East Series 83, S!oka 42; Chapt. IX Sioka

72.

79 , Bimlli &.1 v. Shankar 181. A.I.R. 1959 M.P, ' .

80 . ~bul Panmato v. Ram Agya Singh, A.I.Fll968 Pat 19 1.

81. PVKA.1.R. 182 Born. 400; M_ Y. PYaka." , A.1.R. 1M3 Born . 409,

82. Smt. Klran Balliv. Bhalr. PY.sad. A.I.R 1982 Alt. 242.



1992 J MATRIMONIAL OFFENCE 204

decisions of Bombay and Allahabad High Courts were given after this
Amendment. Justice TP Naik of the M P High Court in 8 imla Sai v.
Shankar Lal case 82(a, for the first time in India, look a bold step and
gave relief to an aggrieved lady. by way of applying the delmition 01
fraud given under Section 17 01 the Indian Contract Act , 1872 wh ile
deciding a case under Section 12(1)(C) 01 Hindu Marriage Act, 1955. In
this case bo th parties were Brahmin and the bridegroom was lalsP.ly
represented by his lather as his only legitimate son, 10 the father 01 the
bride while negotiating marriage with him. In fact the bridegroom was
his illegit imate son born 10 a Kunni mother The marriage was arranged
and performed After marriage. Wifecame 10know tha t the husband was
illegitimate son of his lather born 10 a Kurmi mothe r. She filt"CJ a suit for
avoidin g the marriage on the ground of fraud under Section 12(I)(C) 01
the Hindu Marriage Act, 1955. ThH Court held that the maniaqe was
voidable. Justice T PNaik allowing the relief 10 Bimla Bal observed'

'When a person speaks at another as his son. in my opinio n. he
hold s him out as his legitimate and natural born son or adopted
son It would not possibly include illegitima te son At any rate
.the statement of K thai S was his son would only be a hall truth
and it is well established tha i a partial statement verbally
accurate may be as false a statement in effect as it the facts had
been misstated altogether ... Hall truths are often worse lhan
lies. If K so stated Ihe purny of his caste and strait - forwardness
of his relation-ship to S as to induce the father 01 the plaintiff not
to make any further enqui ry as to facts. which if discovered
might have affected his judgement. his conduct cannot be said
10 be anything but fraudulenl.

21. The author submits that the case was rightly decided and Ihe
honourable Court right ly provided rettet to the plaintiff because nobody
would l ike to live in the company of a bastard spouse, howsoever
enduring natur e she or he may have. The statement of the plaintiff, Simla
Bai itself in th is case thai "if she had known that Shankar tal was shuora
born to Kurmi moth er; she would have not married him at any cost,"
reveals the state of mind of the plainliff. The object of marriage is to
provid e a social status to both the parties. But in this case, the object 01
marriage was defeated and thu s, 10 meet the ends of justice. the Court

82(a) . Supra Noll:!' 19 p. 10.



205 CENTRAL INDIA LAW QUARTERLY I Vol. 5:2

rightly qave relief to her by way of app lying the definition of fraud given
unde r secnon 17, Indian Cont ract Act. 1872.

22 In Babui Panmato v. Ram Agya Singh83 case the bridegroom
was represented to the girl as a young man, rich and educated while in
fact he was an ok! man over sixty years age The girl cood not see her
husband at the time of marriage ceremonies because of heavy ven. After
marnage she saw her husband and in place of young man, she found an
old man as her husband She Iued a suit for avoiding the marriage on
the ground 01 'fraud' under Section 12(1)(C) 01 Hindu Marriage Act,
1955. The Court held that the mamaqe was voidable on the ground of
fraud perpetrated upon her. Allowing the relief to Panmatc. Justice
G.N Prasa d obse rved:

"that the scheme of Section 12 leaves no room for dou bt Ihat in
a case, falling under Clause (c) it Is not necessary to prove that
ca ll sent was obtained by force or fraud at the time of the
marriage All that the section requires is that the consent should
have been obtained by force or fraud before the marriage was
solemnized.... Here relevant lacts were supp ressed from her
knowledge, although it was the duty of her father to convey the
true position 10 her ThIS view received ample support from
illustration (b) of Section 17 of the Indian Cont ract Act"

23 The author humbly submits that the honourable Court took the
right view and gave her just relief by way of applying the definition of
'fraud' given under Section 17 of the Indian Contract ACI, 1872. The
hon'ble judge applied the practical approach to the problem. It is very
much clear that no girl would respect her huband who had committed
'faud on her and when her future hopes were sbartered. No girl ,
howsoever religious minded she may be, can bear this atrocity upon
her Suppose. the High Court had refused to give her any relief then the
happiness 01 marital horne would not be assured and she could not have
proved to be faithful and helpful wife. The facts of the case reveal the
misery whi ch she had suffered even fo r claiming the help of the Courts.
Henc e the Court was not wrong in providing her a relief by applying the
rules 01 contrac t to a Hindu marri age. Further it is submtrted that
fundamental object of marriage in this case was defeated as the-old man
CQuld not meet the requ irement of his young wife, henct! the Court
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travelled on the right path In providing her desired relief. It was also
argued in th is case tha t age of the other party does not affect or impair
the happiness of matrimonial home in any way. But only a minor gap of
age betweenthe spouses is endurable and adjustablebut a wide gap or
too wide gap in their age, definitely impairs their marital pleasure and
happi ness and continuity of their marriage tie and this ultimately affects
the root or comer-stone of the marriage building . Practically. no boy or
girl would like to marry an old man or woman, whether he/she is
educated or uneducated, belong to a village, town or cosmopolitan city.
Hence it cannot be said that the Court was wrong in giving relief to
Panmato by appliying the rules of contract law.

24. The view expressed In Blmla Bal v. Shankar lal by Justice
T.P. Naik and Babu! Panmato v. Ram Agya Singh by Justice G.N.
Prasad. was carried further by Justice Mody in PVK 84 and in Meena v.
Prakash" by Justice Masodkar. Both these cases were decided after
Marriage Amendment Act, 1976 and the effect of amendment was
considered in these cases. IN PVK case. the fact of prolapse of uterus of
the girl was concealed from the plaintiff . Husband filed a suit against her
fo r. avoiding the marriage on the ground of fraud . Respondent
contended that supression of prolapse of uterus does not amount to
fraud according to the view advocated in Raghunath v.Vijay case in
1972. But the Court held that concealment of above fact now comes
under the Interdict of amended portion of Section 12(1)(C). Further
Justice Mody held that prolaps e of uterus affects marital life or pleasure
including sexual pleasure which is a material fact in a marriage. Again
normal sexual intercourse was not possible without protruding uterus by
hand, which obviously is likely to cause dislike, abhorance. or disgust to
newly wed husband . Hence, the concealment of above fact was within
the meaning of the term "material fact or circumstance concerning the
respondent" inserted in Section 12(1J (C) by Amondment Act, 1976.... and
the decision of Raghunath v.Vijal is no longer a good law in view of
the Amendm ent Act. In the light of above case, in Meena v. Prakash,
Justice Masodkar considered the concealment of mental disorder of
wife, as "material" fact concerning the respondent" sufficient for fraud
according to the spirit of amended sub- section 12(1)(c).

84. A.l,R. 1982 Born. 400.

85, A.l,R. 1983 Born. 409,

86. AI.R. 1972 Born. 132.
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25. Carrying the above view further, Justice Deokinandan in Kiran
Bala v. Bhairo Prasad87 held that concealment of idiocy. treatment for
mental disorder and earlier 'marriage of the respondent was the
supression of material fact concerning the respondent within the
meaning of Section 12(1)(c) of Hindu Marriage Act. 1955. Thus, the
Court held that the marriage was voidable on the ground of fraud
perpetrated by the relatives of wife.

26. In all the above mentioned cases, the Han 'ble High Courts
provided relief to the affected parties by way of taking into consideration
the definition of fraud given under Section 17 of the Indian Contract Act.
1872 as now a Hindu marriage has come into the category of special
contract too.

Legislative Amendment:

27. In 1976, the Hindu Marriage Amendment Act was passed. The
Act amended Section 5, 9, 11, 12 and 13. The Amendment Act affected
the nature of a Hind u marriage uprc a substantial extent and dearly
brought the marriage in the category of special clvD contract too.
Section 6. sub-clause (11) of the Marriage Amendment Act . 1976 added
the following words in Clause (c) of Section 12(1) of Hindu Marriage Act.
1955 .

• In Clause (c) for the words has fraud " the words -or by fraud "
as to the nature of the ceremony or as to any material fact o r
ci rcumstance conceming the respondent shall be substituted."

This amendment has eliminated the scope for all kinds of flimsy excuses
for avading marriage on the ground of fraud and tried to resolve the
controversy ot applicability o r non -appl icability of Section 17 of Contract
Act to a Hindu ma rriage.

CONCLUSION:

28. Aher going through the above mentioned two vlws and their
opinions and observations, it is submitted that the minority view appea rs
to be more practical and correct. The reasons are:

(1) It is true that marriage is not purely a contract and should not be
avoided on every minor misrepresentat ion s, concealme nt .

87. A.I.A. 1982 All, 242.
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omissions or silence. But in genuine and gravest cases of fraud,
the affected party should be provided relief even by applying the
definitions of fraud given under section 17 of Ihe Indian Contract
Act. In rNO latest cases under Indian Divorce Act, 1B69 the
Court applied the definition of 'fraud" given under section 17 of
the Indian Contract Act with a view to provide relief to !he
affec ted party. In veena James case one already married man
having children , cont racted marriage with another woman
representing himself to be a bachelor After marriage, the wife
came to know the reality and appl ied 10 the Court lor avoiding
her marriage on the ground of fraud. The Court held the
marriage voidable.88 In Hanjak Ranjan Das89 case the
concealment of pregnancy by the wife at the time of marriage
was held sufficient for the relief claimed by the husband, The
decis ion of PVK,90 Meena v Praka sh91 Kiran Bala v. Bhaire
Prasad92 clearly reveals the fact that the Courts applied general
definition of fraud to avoid marriages in these cases. Thus, the
Courts have started applying general definition of fraud in
marriage cases too after the Marriage Amendment Act, 1976

(2) Sections 5, 12 and 13 of the Hindu Marriage Act, 1955 and the
recent amendment of these sections clearly brings the Hindu
marriago in the category of a special civil contract. The relevant
phrase 01 amended section 12 (l)(C) of Hindu Marriage Acl.
1955 " any material fact or circumstance concerning the
respond ent" in very clear words supports this conclusion

(3) The active concealment of any material fact is fraud according
to sectio n 17 of the Indian Contract Act. The simple reading of
Sectio n 12( 1)(C) of the Hindu Marriage Act indicates that the
co ncealment of any material fact or circumstance has been
made as ground lo r fraud also in matters of a Hindu marriage.
Refer to the decision of PVK 98 case decided by Bombay High
Court in wh ich concea lment of prolapse of uterus was held

88 Veena Jam"5 v,Kewal Kri 5han, A.l,R 1982 P & H 47

89 Ranjak Rarojan Oa, v Prantl Kumar! A,LR , 1982, Onssa, 37

go Supra rote 84

g , Supra n01885

92 Supra note 87.

,'''~a Al R. 19132 Born 400
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concealment of materia l fact, sufficient 10 avoid a marriage on
thi s ground

(4) The Hindu Marriag~ Act does not dP-fine 'fraud' or 'material
circumstance' hence these terms sho uld be int erpreted
acc ord ing to the ordinary law of the land

(5) In an the cases o f marriage d ecided prior 10 1!J76. the question
10 decide the materiality about a fact relating 10 other party wa s
exclusively in the hands of the court, but after the Marriage
Amendment Act , 1976, it has come to the hands of the plaintiff
100 Thus 10 consider a tact as material or immalptial, is the
outlook of the plaintlH and hislher discrenon is l inal in this
regard. In the decision of Gurmeet Koer v Narendar Singh
grey hair, age, illiteracy, missing teeth 01 wile were considered
as materiallact94 But It has become the dilly 01 the plaintiff to
enquire all uetaus about any fact relating to the respondent
spec ifically from his/her own source or through the relat ions of
the respondent-berore finally deciding to marry or not to marry
the other party In the absence 01 this duty. he/she cannot take
th e ~Iea 01 concealment of any mat erial tact. In Mahendra
Koer 5 and TrHochan case'" the Punjilb High Court recognised
the responsibil ity of plaintiff to enquire all facts from hiS/her own
source and then only can claim relief o n the basis of
concealment of materia l fact.

(6) As regards the doubt which was expressed by Justice PC
Pandit in Harbhajan Sing h v Smt. Br ij Bajab 97 that "if we
apply the definit ion of fraud given In Contract Act to a Hindu
marr iage , it would be impossible 10 maintain the sanctity of
marriage" the author humbly submits thai social conditions may
be taken into consideration 10 grant or refuse a relief but these
cannot be the only deciding factors in all cases and in every
situation. Th'? welfare of the socie ty is the object of law but at
the same time the object or th e law is to provide protection and
relief to th e innocent and aggrieved persons in genuine cases.

94 (1916) Hl.R ~21

95. (1975) HLR. 36.

96 A I,A. 1979 P & H 246

97 A,I R 1964 Punj . 359 p 362
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In Panmato98 and Simla" Sal cases the High Courts provided
reliefs to the plaintiffs due to the above reasons.

(7.) While concealment of pregnancy in itself is an independent
ground for avoiding the marriage under clause (1) (d) of Section
12 of the Act. then there seems no justification about the view
expressed in Surjit Koer case 100 that concealment of it should
not be considered as material fact and amo unting to fraud and
a ground for ann ullment of marriage. Concea lment of
pregnancy may be a very very relevant and material fact to one
party for deciding to marry or not to marry the other party.
Hence it 's concealment should be considered as a material fact
concerning the respondent to such a person who attaches
much weight to it, and non-material or of not much value to a
person who does not consider it relevant for marriage. A
practical reasonable man 's test should be applied in such
cases.

(8.) In a ma rriage, love and affection, trust, confidence, help,
tr ut hful n ess, sincerity can not be expected from the other
spouse when his/her conse nt and company has been obtained
by way of fraud. Further it wilt be unjust to bind them forcefully
by way of not prov iding relief on technical grounds. The
experience shows that in matrimonial homes once the bitter
water starts flowi ng from any source, then it becomes very
difficult to stop it and even courts could not check its' now when
we want to stop it from one source, it finds out another way to
come. Refusing reasonable relief on technical grounds , creates
hardships for the innocent parties. Thus, it will be impossible as
well as it will be unjust to bind a party to live as a husband or
wife when he or she does not desire at all. In Simla Bai case the
plaintiff herself stated that if she had known that Shankar tar
was a shudra born to Kurmi mother, she would not have married
him at any cost. Thus, the High Court was right in providing her
a relief by applying even law of contract to the marriage.

(9) If we want that the innocents should not become victims of
fraud we have to provide them reliefs whenever they become
prey of the fraud-committing spouses. Such fraud committing

98. ALR 1968 Pal . 191

99. AI.R 1959 M.P. BO.

100. A.I.R 1967Punj. 172.



211 CENTRAL INDIA LAW QUARTERLY I Vol. 5-2

persons should not be allowed to play with the life. career and
status of the other innocent spouses in the socie ty.

(10) To keep pace with the changing time we should change and
liberalise our matrlmonlallaws too .

(11 ) Generally, the mentality of the Indian population is to bear a
trouble (thing) upto the maximum extent. The same rule appl ies
to matrimonial problems. In view of the social values preva~ing

in our country the desires of spouses are always censored by
the so called moral obl igation and there seems to be direct and
indirect pressures on the spouses to tolerate abnormal marital
relations in the guise of their fate. Hence few 'persons are
coming to the Courts to claim matrimonial reliefs. Out of the few,
very few get the desired relief. It seems unjust to discourage
and restrain the parties to seek the recourse of courts even in
such abnormal situations too.

(12) The recent insertion of the con cept of divorce by mutual
consent under Section 13(b) has its origin from Muslim Law's
Khua and Mubarat type of divorce which are based on consent
of both the parties for the purpose of divorce where they are not
happy with their matrimon ial retattons. This insertion has
widened the gate for incorporating the doctrine of consent in
the matters of marr iage and divorce and bring the Hindu
marriage in the category of special contract

(13) The concea lment of chastity, incurable di sease. long age
difference and blem ish background affect the fundamental
object of marriage and now these should be treated as material

.circumstance concerning the respondent according to Section
12(1)(c) of Hindu Marriage Act. In this direction the start has
already been done by Justice MOOy in PVK101 and in Meena
v,Prakash102 case by Justice Masodkar.

(14) A sacramental marriage cannot be dissolved by human actions.
The pr ovisions fo r rest itut ion of conjugal rights. judicia l
separation, divorce and divorce by mutual consent in Hindu
Marriage Act, 1955 support the view that now Hindu Marriage
has started stepping towards contractua l nature and the

101. A,LA, 1982 80m . 400

102. A.L.A. 1983 80m. 409
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Marriage Amendment Act, 1976 provided fuel and speed 10 it, to
reach toward contractual nature trom sacramental garb.

(15) The present social behaviour of educated masses in contracting
marriages through the help 01 newspapers. magazin es,
marriage bureau and other simila r marriage negotiating
agencies. indicates that now Hindu society has started treating
Hindu marriage as contract Hence now it is not unreasonable
to provce reuet to the victim of fraud even by applying the rules
of contract law

(16) Justice M.P. Thakkar of Supreme COUlt of India recently in
Bhoginbhai v.State of Gujral 10] rightly remarked tbat the
Courts should adopt a soft attitude to....arus Ihe women plaintiffs
in cases of matrimonial and sex relallllg m..atters

(17) lastly. there is no harm to procde relief in those cases where
young giri has been married 10 an old man .104 ilh..'{Jltimale boy
10 religious minded traditional nature yirl ,I05 beautiful young
man to a woman suffering from prolapse at uterus106 or where
other party is sul1ering trom menIal disorder 101 or idiocyl08
beca use concealment of these tacts are very vnat and impair the
lunda mental object and happiness and pleasure of matmnoniat
home.Hence. Ihe High Courts were right in these cases in
providing relief against the fraud commined by the respondents
on the plaintiffs

103 A.I R. 1963 SC, 753

104 Babal Panmato v. Ram Agya Singh, AIR 1968, Pat 191

105 Bimla 8al v. Shankar Lal, AlA. 1959, M P B

106 PVK AlA. 1982 aom.aos
107 . Meena v.Patkash A.l,A.I 963 Bom -409

108. Kir.n Bala. v. BAhirc Proud , Al R. 1982 All 242


