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 IN THE COURT OF LD. METROPOLITAN MAGISTRATE

12TH COURT, BANDRA, MUMBAI

C. C. NO.2201/SS/08
MRS.KIRAN SETH




…
COMPLAINANT


V/S.

QUDRI AFSANA SHARAFAT ULLAH

…
ACCUSED

MEMORANDUM OF WRITTEN ARGUMENTS ON BEHALF OF THE ACCUSED U/S. 314 OF CR.P.C.

MAY IT PLEASE YOUR WORSHIP:

On behalf of the Accused above named it is most respectfully submitted as under:-

1) The Complainant has filed the aforesaid complaint for an alleged offence u/s. 138 of the Negotiable Instruments Act.  The alleged offence is non-cognizable, bailable and summons triable in nature. The Accused has pleaded not guilty to the charge.

2) The prosecution case in brief as set out in the complaint filed in the above case is as follows:-

(a) That the Accused approached and induced the Complainant to believe that the Accused is good contacts with the management Board of the Rajiv Gandhi Engineering College situated at Versova Link Road, Andheri (West) and the Accused assured the Complainant to getting a seat in said college for son of the Complainant, named Dhruv Rajan Seth.
(b) That the Accused asked the Complainant to pay Rs.98,000/- in this regard and the Complainant paid the said amount of RS.98,000/- on the following  dates i.e. on 2/7/2007 for Rs.29,000/- after withdrawl from Development Credit Bank and on 17/7/2007 Rs.65,000/- after withdrawal from Punjab National Bank to the Accused.
(c) That the Complainant had also got prepared a Demand Draft of Rs.44,945/- in favour of Principal, Rajiv Gandhi Institute of Technology towards fees to be paid to the said college.
(d) That the Complainant was shocked and surprised to learn that no admission were available and the Accused was cheated and defrauded y the Accused as the accused had made totally false promises, gave false assurance and representations due to which the son of the Complainant has to lose one year’s precious time without getting admission in said college i.e. Rajiv Gandhi Engineering College.
(e) That on  persistent request and reminders for refund of monies paid to have on 30/4/08, the Accused issued a cheque bearing No.472154 dated 30/4/2008 drawn on Punjab National Bank for Rs.98,000/-in favour of the Complainant  as a discharge of her liability, the cheque bears the signature of the Accused.
(f) That the Accused deposited the said cheque in the bank account of the Complainant. However, much to the Complainant shock and surprise for realization the said cheque came to be returned dishonoured with the bankers remark “insufficient balance” vide accused banker’s memo dated 6/5/2008. The Complainant thereafter immediately contacted the accused and asked the Accused to pay the amount under dishonoured cheque in cash, however, the accused kept making false promises for months that the amount will be paid very shortly.
(g) That in second week of September, 2008 on the instructions of the Accused the said cheque was re-deposited by the Complainant, however, the said cheque again returned dishonoured with remark “Funds Insufficient”.  The information as to dishonour of cheque is received by accused banker memo dated 12/9/08.
(h) That a demand notice dated 24/9/2008 was sent on 26/9/2008 by speed post A.D. as well as under certificate of posting to the Accused calling upon accused to make the payment under dishonoured  cheque within 15 days of the receipt of the demand notice. The acknowledgement card has yet not been received back, however, since the same has been sent at the correct address of the Accused, the same is presumed to have been delivered to accused within 2 days after date of sending of said notice furthermore the notice sent under UPC  has not been returned by postal authorities and accused is deemed/ presumed to have received the said notice the accused having address in Mumbai must have received the same on 29/9/2008 but the accused has failed to make the payment cheque as demanded in the notice. Hence, the Complainant has filed the above complainant.

3) It is submitted that after recording of plea of the Accused, the Complainant has filed his affidavit of evidence as and by way of his examination in chief U/s.145(1) of Negotiable Instruments Act alongwith the list of documents/copies of documents. 
4) It is submitted that the version put forward by the Complainant in her affidavit of evidence with regard to the payment of RS.98,000/- to the Accused for the purpose of getting seat in the Rajiv Gandhi Engineering College is highly improbable and unbelievable for following reasons :
(a) The Complainant has admitted in here evidence that she did not have independent source of income of her own. The Complainant also admitted that she was not doing any service or business at any time.  Except the bare words of the Complainant there is no documentary evidence to show to withdrawal of any amount from Development Credit Bank on 2/7/07 or Rs.65,000/- from Punjab National Bank on 17/7/2007. The Complainant has not been able to mention the bank account no. from which the alleged amount had been withdrawn. Though, the Complainant could have conveniently produced either her bank pass book or statement of account from the bank, no such documents have been produced before this Hon’ble Court for proving the so-called withdrawals. The Complainant has not assigned any reason for non production of the alleged bank pass book or statement of account, which would have substantiated her version with regard to the withdrawl of the alleged amount on aforesaid 2 dates.
(b) It is significant to note that in para 2 of her affidavit, the Complainant has claimed to have withdrawn a sum of Rs.29,000/- from Development Credit Bank Ltd. on 2nd July, 2007, whereas in para 1 of the Exhibit……., the Complainant has claimed to have withdrawn the said sum of Rs.29,000/- from Punjab National Bank on 2nd July, 2007. The contents of Para 2 of the affidavit of complainant are in consistent and contrary to the contents of para 1 of Exhibit …. Throughout the trial, the Complainant has not offered any explanation or justification with regard to the contradictory  statements with regard to the so-called withdrawal of alleged sum of Rs.29,000/- from the bank, appearing in her affidavit as well as in Exhibit ……
(c) Inspite of claiming about the preparation of the demand draft of Rs.44945/- in favour of the Principal, Rajiv Gandhi Institute of Technology towards the payment of fees, the Complainant has not been able to specify / mention (i) The date of such demand draft (ii) name of the bank and branch who allegedly issued such demand draft or (iii) any other details concerning the alleged demand draft. There is no evidence given by the Complainant with regard to the cancellation of the alleged demand draft.  It has never been the case of complainant that the alleged demand draft was later on cancelled by the Complainant. Similarly, it has never been the case of the Complainant that the alleged demand draft was submitted and or given to the said Rajiv Gandhi Institute of Technology. The Complainant could have conveniently produced at least a xerox copy of the alleged demand draft, to substantiate her version about obtaining the alleged demand draft in favour of the said Rajiv Gandhi Institute of Technology.
(d) The Complainant at the threshold of her evidence has admitted that she has completed her graduation.  With such qualification of the Complainant as admitted by her, she is presumed to be familiar with the procedure adopted by the technical institute or colleges, for giving admissions to the students. It is highly improbable that a qualified person like complainant would resort to unfair means for obtaining admission in technical institute for her son, by approaching the Accused. 
(e) The Complainant has admitted that she was not aware about the percentage required by the said Rajiv Gandhi College for giving admission to the students. Since, the Complainant has admitted to be unaware about the percentages stipulated by the said Rajiv Gandhi College for offering admission to the students, it is highly unbelievable that the complainant would approach either the accused or any person for securing admission, by using unfair means. The Complainant is expected to verify and or ascertain the cut off percentages from the said Rajiv Gandhi College, before indulging in any unfair means for securing the so-called admission.
(f) The complainant had admitted that neither she has brought any prospectus of the said Rajiv Gandhi College nor she made any inquiry about the management seats for getting admission in the said college. Inspite of making no inquiries with the said college or not even going through the prospectus, the Complainant has attempted to misguide this Hon’ble Court in believing her story about approaching the accused for admission of her son in the said college on payment of Rs.98000/-.
(g) It is also improbable and unbelievable that the complainant would part with huge amount of cash of Rs.98,000/- to the Accused especially when the complainant has admitted in her evidence that prior to July, 2007, the Complainant was not knowing the Accused.  The Complainant also admitted that the Accused herself never approached the Complainant by stating that she had any acquaintance in Rajiv Gandhi College and that she could get admission for son of the Complainant in the said college. Inspite of referring the name of Mr.Quyum, a resident of Vakola, allegedly known to the Complainant for last several years, the Complainant has not been able to disclosed full name or full address of the said Quyum.
(h) Since, the Complainant claims to have placed faith in the Accused on the words of the said Quyum, the Complainant could have conveniently summoned and examined the said Quyum, to support her story of having given Rs.98,000/- to the Accused. The Complainant has not cited the name of said Quyum in the list of witness. Further, it has never been the case of Complainant that the alleged sum of Rs.98,000/- was paid to the Accused, either in the presence of Quyum  or any other person. Non examination of the said Quyum by the Complainant, seriously creates the reasonable doubt about her tall claim of having paid the alleged sum of Rs.98,000/- to the Accused. Since, the Complainant has herself admitted in her evidence that according to the Complainant, Mr.Quyum, himself was doing such type of work in getting admission in the college and as the said Quyum known to the Complainant for last several years, there could not have been any reason for the complainant to part with huge amount of Rs.98000/- in favour of the Accused, instead of handing over such amount to the said Quyum.
(i) The Complainant  has stated in her evidence that she did not know the monthly salary of her husband. The Complainant also admitted in her evidence  that she could not state the date on which the amount of Rs.29,000/- was withdrawn from DCB Bank.  However, the Complainant further admitted that she has not paid the entire amount to the Accused on one and the same date. Inspite of claiming in her evidence that her son was present at the time of paying the amount to the Accused, the Complainant has deliberately and willfully avoided to examine her son as a prosecution witness in the above case. Had there been any payment made by the Complainant to the accused in presence of her son, the Complainant would not have failed and neglected to examine her son for proving the factum of so-called payment. The Complainant has not mentioned the name of her son as a prosecution witnesses in the list of witnesses set out at the foot of the complaint.   Surprisingly, the complainant has not assigned any reason to this Hon’ble Court for not examining her son as a witness in the above case. In these circumstances, this Hon’ble Court can conveniently draw an adverse inference against the Complainant, on account of her withholding the said son as a witness in the above case. 
(j) Similarly, inspite of referring the inter action of the Complainant with the said Kayum from time to time, the Complainant has not though it fit to mention the name of said Kayum as a one of the witnesses in the list of witness. From the evidence of the Complainant, it is apparent that Kayum was a trusted person of the Complainant for last several years who had allegedly given certain information to the Complainant for securing admission in the said college. The Complainant has admitted in her cross examination that she had not mentioned the name of the said Kayum either in the complaint or in her affidavit by way of examination in chief. Inspite of being aware about the involvement of the said Kayum, in the alleged transaction, the complainant did not think it necessary to refer the name of said Kayum either in the complaint or in her examination in chief. Except the first name of Kayum, disclosed in the cross examination of the Complainant, no further details or particulars of the said Kayum are given by the Complainant inspite of various questions put by the advocate for the Accused.
5) THE INGREDIENTS OF SECTION 138 OF THE NEGOTIABLE INSTRUMENTS ACT, WHICH THE COMPLAINANT HAS FAILED TO ESTABLISH. 
(I) NON MAINTENANCE OF BANK ACCOUNT BY THE ACCUSED. : The Accused has specifically put up a case to the Complainant in her cross examination that the Accused was not having any account in Vijaya Bank and the said cheque had not be issued by the Accused. The Complainant has duly admitted that she had not seen the Accused while writing she had not seen the Accused while writing any document at any time. The Complainant has further admitted that the Accused herself had not handed over the said cheque personally to the Complainant.  Inspite of admitting in cross examination that the Complainant had not seen the Accused while writing any document at any time, the Complainant has falsely claimed that “it is not true to say that the cheque filed in the present case is not written and signed by the Accused”.  In addition to the specific suggestions put up by the Accused to the Complainant in the cross examination, the Accused has also examined herself on oath and given evidence that she did not maintain any bank account with Vijaya Bank nor she signed the said cheque. 
(II)  The Accused had further stated in her statement Under Section.313 of Cr.P.C.  that the said cheque did not bear her handwriting or  signature. Thus, since the Accused led substantive evidence to prove that the said cheque was neither return nor signed by the Accused, it was absolutely obligatory and imperative on the Complainant to summon an appropriate bank officer from the said Vijaya Bank to prove the issuance of said cheque from the bank account maintained by the Accused.  Except the bare words of the Complainant, there is absolutely no documentary evidence on record to show that the said cheque had been issued or signed by the Accused. Since, the Complainant has failed to prove the drawing of said cheque, from the bank account maintained by the Accused with the said Vijaya Bank, no statutory presumption Under Section.139 of Negotiable Instruments Act can be raised in favour of the Complainant and against the Accused, for recording any finding of guilt. 
(III) NON GIVING OF NOTICE UNDER SECTION.138(B) OF THE NEGOTIABLE INSTRUMENTS ACT TO THE ACCUSED. 
It is significant to note that except the bare words of the Complainant in her affidavit there is no documentary evidence on record to show the dispatch of any demand notice to the Accused on 26th September, 2008. 
(b1)  NON SERVICE OF EXHIBIT P-  ( DEMAND NOTICE) UPON THE ACCUSED. The Complainant has in her cross examination admitted that prior to July, 2007, the Complainant was not knowing the Accused. The Complainant has further admitted in her evidence that she had not visited personally the house of Accused for verifying the place were the Accused had been residing. The Accused has specifically disputed and challenged the address mentioned by the Complainant in the demand notice at Exhibit ……  On one hand the Complainant claimed that “it is not true to say that I have not documentary evidence to show that the notice issued by me was received by the Accused”, whereas immediately thereafter the Complainant volunteered to depose that “witness again says that I have no knowledge about the receipt of acknowledgement of the notice to the Accused”. The Complainant has not been able to produce any documentary evidence to show that the accused ever resided at the address mentioned in Exhibit ……. Except the bare words of the Complainant, there is nothing on record to prove that  the Accused ever resided at the address mention as Exhibit……… The Complainant has failed to produce any document to show the service of any demand notice on the Accused. The Accused has not signed any document, in token of having received any notice from the advocate of the Complainant. 
INADMISSIBILITY OF EXHIBIT……IN EVIDENCE : It is pertinent to note to that Exhibit ………produced by the Complainant is neither a primary evidence within the meaning of Sec.61 of Indian Evidence Act nor secondary evidence within the meaning of Sec.63 of Indian Evidence Act. Since, Exhibit ……..is not covered either under the provisions of Sec.61 or Sec.63 of Indian Evidence Act, the same is inadmissible in evidence. The Complainant has not laid any foundation in her evidence for producing on record Exhibit……… There is no evidence on record on record to show that the Complainant ever called upon or required the Accused to produce the original of Exhibit ……. A bare perusal of Exhibit ………. would reveal that the said document can not be termed as secondary evidence, so as to be received in evidence.  As there is no legally recognized  evidence on record to show that the dispatch of demand notice in terms of Sec.138 (b) of Negotiable Instruments Act to the Accused, it can be conveniently held that no cause of action can be said to have arisen in favour of the Complainant for filing the present complaint against the Accused.  Consequently, the Complaint filed by the Complainant is liable to be dismissed also on the ground of non observance of the provisions of Sec.138 (b) of Negotiable Instruments Act. -
Rebuttal of presumption operating against Accused u/s. 139 of Negotiable Instruments Act – The Accused has examined himself on oath u/s. 314 of Cr.P.C. to disprove his liability for issuing the aforesaid cheque in favour of Complainant.  The Accused has deposed and stated that he did not receive any loan from the Complainant.  The Accused has further deposed that Ex.P-6 was never served upon the Accused.  The Complainant is not entitled to draw any statutory presumption u/s. 27 of General Clauses Act regarding the service of demand notice upon the Accused especially when the Accused has deposed on oath about the non-receipt of the alleged demand notice.  The substantial evidence on oath adduced by the Accused about the non-receipt of demand notice has to prevail over the presumption u/s. 27 of General Clauses Act, which is a presumption of rebuttable nature.     

NON ENFORCEABILITY OF THE TARNSACTION BETWEEN THE COMPLAINANT AND ACCUSED:
(a) It is submitted that the so-called transaction between the Complainant and the Accused, whereby the Accused allegedly agreed to secure an admission for the son of Complainant, in the said Rajeev Gandhi College, on payment of Rs. 98,000/-, being an immoral transaction and opposed to the public policy is not legally enforceable by any Court of law. It has been held in the leading case of Collins v. Blmtern (1765) 2 Wils. K.B. 314 when dealing with an immoral agreement, the Hon’ble Justice  Mr. Wilmot L.C.J made the following observations :-"It is a contract to tempt a man to transgress the law, to do that which is injurious to the community : it is void by the common law; and the reason why the common law says such contracts are void, is for the public good!. You shall not stipulate for iniquity. All writers upon our law agree in this, no polluted hand shall touch the pure fountains of justice.”
(b) It is submitted that the aforesaid principles of laid down by the Hon’ble Mr. Justice Wilmot L.C.J have been reiterated and followed by the Division Bench of Hon’ble Bombay High Court in First Appeal No. 179 of 1933 Decided On: 29.06.1937 filed by  Rudragowda Yeshvantgowda Vs. Respondent: Gangowda Basagowda Patil, the  Hon'ble Judges: Wassoodew K.B. and Thakor, JJ. Have held that “ It is plain, therefore, that the contract, which is the foundation of this suit, is based on an unlawful consideration, is opposed to public policy and is void. It follows that, under such circumstances, when the illegality of the contract has been made to appear, the law will not extend its aid to either of the parties who will be left to abide the consequences of their own act. We are not unmindful that there are exceptions to the general rule that money paid or personal property transferred in accordance with the terms of an illegal contract cannot be recovered, notwithstanding the other party refuses to perform his part of the agreement. It is plain that although where money has been paid under an unlawful agreement, but nothing else done in performance of it, the money may be recovered back, yet this exception will not be allowed if the agreement is actually criminal or immoral; where the contract is illegal because contrary to positive law or against public policy, an action cannot be maintained to enforce it directly or to recover the value of services rendered under it or money paid on it.”
(c) It is submitted that in the present case also the Complainant admits to have made an attempt to secure an admission for his son in the said Rajiv Gandhi College by employing unfair means in the nature of payment of Rs.98,000/- to the Accused for the purpose of securing the said admission, in pursuance of the alleged payment.  The aforesaid act of the Complainant is not only unlawful, immoral but opposed to the public policy. By indulging in the act of paying Rs.98,000/- to the Accused in order to secure the aforesaid admission in the said college, the Complainant had attempted to deprive the bonafide students who were otherwise eligible to get admission in the said college, cause injustice to such bonafide students and pollute the stream of education, by trying to get the said admission on payment of alleged sum of Rs.98,000/-. Admittedly, the entire object for which the Complainant claims to have paid the alleged sum of Rs.98,000/- to the Accused is unlawful, immoral and contrary to the public policy.  
(d) It is submitted that in the case of  Bombay Municipal Executive Staff Union & others Versus Municipal Commissioner, Mun. Corp. of Grt. Bom. & others , reported in  1991(4) page Bom.C.R. page 15, while interpreting the provisions of MRTP and PULP Act,   His Lordship Mr. Justice B.N. Srikrishna has held that  “Section 23 of the said Act provides that the consideration or object of an agreement is lawful, unless--- 

· it is forbidden by law; or
· it is of such a nature that, if permitted, it would defeat the provisions of any law; or 
· it is fraudulent; or 

· it involves or implies injury to the person or property of another; or

· the Court regards it as immoral, or opposed to public policy. 

The section further declares that, in each of these cases, the consideration or object of an agreement is stated to be unlawful, and every agreement, of which the object or consideration is unlawful is void. By applying the test laid down in section 23, for more than one reason, the Industrial Court was justified in coming to the conclusion that the agreement was void and unenforceable. Having arrived at this conclusion, rightly the Industrial Court declined to enforce the said void agreement under the machinery created by the M.R.T.U. & P.U.L.P. Act. In my view, even the special machinery, created under the M.R.T.U. & P.U.L.P., Act, cannot breathe life into an agreement which is void and unenforceable in law. The special machinery is only intended to be an alternative, for speedy enforcement, at minimal cost, of an agreement which could have been enforced by recourse to regular courts of law. “ 
It is submitted that applying the principles laid down by the Hon’ble Bombay High Court in the aforesaid judgment, the so-called agreement, purported to have been entered into between the Complainant and the Accused, for the purpose of securing an admission for the son of the Complainant in the said Rajeev Gandhi College being unlawful, immoral and opposed to the public policy is not enforceable by any Court of Law. The so-called agreement between the Complainant and the Accused is not only immoral and with an unlawful object but same is absolutely void. 
It is submitted that in the case of Gurmukh Singh v. Amar Singh)15, 1991(3) S.C.C. 79, where at page 82 the Hon’ble Supreme Court (Coram His Lordship Mr.Justice,  K. Ramaswamy, J) has  held that  : "Every agreement of which the object or consideration is unlawful is void. The word 'object' would mean the purpose and design which is the object of the contract, if it is opposed to public policy which tends to defeat any provision of law or purpose of law, it becomes unlawful and thereby it is void under section 23 of the Contract Act. Section 23 is concerned only with the object or consideration of the transaction and not the reasons or motive which prompted it..... Certain objects of contract are forbidden or discouraged by law, though all other requisites for the formation of a contract are complied with, yet if these objects are in contemplation of the parties when they entered into the agreement, the law will not permit them to enforce any rights under it. Most cases of illegality are of this sort; the illegality lies in the purpose which one or both parties have in mind."

Admittedly, in the present case also the Complainant claims to have entered into the alleged transaction with a wrongful object of securing an admission for son in the said college by using unfair means in the nature of so-called payment of Rs.98,000/- to the Accused.  The object as well as consideration of the alleged transaction are unlawful, rendering such an agreement as void. Neither party can be therefore permitted in law to enforce any of the rights or liabilities ( if any) flowing from such void agreement. Thus, the so-called agreement between the Complainant and the Accused, being in contravention of the provisions of Sec.23 of Indian Contract Act, 1872, the  complainant is disentitled in law from seeking the enforcement of any rights against the Accused, allegedly arising out of such void contract. 
Under the circumstances, the Accused most respectfully prays that this Hon’ble Court be pleased to dismiss the complaint in the above case and acquit the Accused of a charge u/s. 138 of the Negotiable Instruments Act.

Dated this 23rd  day of February, 2010
Mumbai





NEETA P. KOSAMBI
                                                       ADVOCATE FOR ACCUSED

