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IN THE COURT OF LD. METROPOLITAN MAGISTRATE

6TH COURT, MAZGAUM, MUMBAI

C.C. NO.927/S OF  2003

M/S.AMJAY  IMPEX PVT. LTD. 
…. COMPLAINANT


V/S.

MRS. SANGEETA SAINI
 
…
ACCUSED  
APPLICATION U/S. 326 (3) OF CR.P.C. FOR HOLDING DENOVO TRIAL

MAY IT PLEASE YOUR WORSHIP:

On behalf of the Accused above named, it is most respectfully prayed as under:

1) The Accused above named is charged for an alleged offence u/s. 138 of the Negotiable Instruments Act.  The alleged offence is non-cognizable, bailable and summons triable in nature.  It is submitted that the trial of the above case is governed and required to be conducted as per the provisions appearing in Chapter XXI of the Code of Criminal Procedure.

2) It is admitted fact that that the plea of not guilty was recorded by the predecessor of this Hon’ble Court, as per the provisions of Sec. 251 of Cr.P.C. It is submitted that the Complainant thereafter filed an affidavit Jaikishan R. Rathi, as and by way of examination in chief in the above case as a P.W.No.1.  It is submitted that the cross examination of P.W.No.1 not yet commenced. It is submitted that the predecessor of this Hon’ble Court Mr. R. M. Pande ceased to have charge with this Hon’ble and Successor Magistrate, Shri P. G. Patil have taken the charge of this Hon’ble Court. 

3) It is submitted that since the trial of the above case had commenced in accordance with the procedure set out in Chapter XXI of the Code of Criminal Procedure, the proceedings of above case were/are required to be conducted as per the Sec.260 to 265 of the Code Criminal Procedure.  It is submitted that while recording the evidence in the above case the Ld. Metropolitan Magistrate, Shri R. M. Pande, predecessor of this Hon’ble Court had noted and observed the demeanor of the P.W.No.1. It is submitted that plea of the Accused and  examination in chief  of P.W.No. 1 was recorded by the Predecessor of this Hon’ble Court, Shri R. M. Pande, Mumbai, the above case was required to be heard and decided only by the Predecessor of this Hon’ble Court, who alone had jurisdiction to hear and decide the above case in view of the provisions appearing in Sec. 326 (3) of Cr.P.C.  The provisions of Sec. 326 (3) for the quick reference of this Hon’ble Court are reproduced as under:

326.
Conviction or commitment on evidence partly recorded by one Magistrate and partly by another. – (1) Whenever any (Judge or Magistrate) after having heard and recorded the whole or any part of the evidence in an inquiry or a trial, ceases to exercise jurisdiction therein and is succeeded by another (Judge or Magistrate) who has and who exercises such jurisdiction, the (Judge of Magistrate) so succeeding may act on the evidence so recorded by his predecessor, or partly recorded by his predecessor and partly recorded by himself.


Provided that if the succeeding (Judge or Magistrate) is of opinion that further examination of any of the witness whose evidence has already been recorded is necessary in the interest of justice, he may re-summon any such witness, and after such further examination, cross-examination and re-examination, if any, as he may permit, the witness shall be discharged.


(2)
When a case is transferred under the provisions of this Code (from one Judge to another Judge or from one Magistrate to another Magistrate,) the former shall be deemed to cease to exercise jurisdiction therein, and to be succeeded by the latter, within the meaning of sub-section (1).

(3)
Nothing in this section applies to summary trials or to cases in which proceedings have been stayed under section 322 or in which proceedings have been submitted to a superior Magistrate under section 325.

4) It is submitted that the intention of the legislature to hear and decide the cases for an offence u/s 138 of Negotiable Instruments Act, in accordance with the provisions of Sec. 326 (3) of CR. P. C. can be further ascertained/gathered from the fact that the legislature has categorically directed to complete the trial of such cases, within a period of 6 months, so that the evidence recorded therein can be appreciated effectively and meaningfully by the same presiding officer, who has recorded such evidence. It is further submitted that the Non-obstinate Clause contained in Sec. 143 of the Negotiable Instruments Act, specifically casts an obligation upon the court, to try the offences u/s 138 of the said Act, to try the said offences summarily, as per the provisions of Sec. 262 to 265 of CR. P. C. It is submitted that the provisions of Sec. 262 to 265 of the Code as well as the provisions of Sec. 143 of N. I. Act, are required to be read and interpreted in consonance with the provisions of Sec. 326 (3) of the CR. P. C. 

5) It is submitted that in all the cases, which are tried summarily as per the provisions contained in Chapter XXI of Cr.P.C. the Accused have right to have his case decided by a Judge OR magistrate, who has heard the whole case.  It is submitted that the similar provisions also appeared in Sec.350 of old Criminal Procedure Code 1898.  It is submitted that the provisions contained in Sec.326 (3) of Cr.P.C. 1973 is similar and identical to the provisions of Sec. 350 then appearing in Cr.P.C. 1898.  It is submitted that the provisions appearing in Sec. 326 (3) of the Code are exception to the cardinal principle in trial of criminal cases, which entitles the Accused being tried summarily, to have his case heard wholly by the same Magistrate.  It is submitted that the Complainant is disentitled in law to act upon and rely upon the evidence recorded by the predecessor of this Hon’ble Court , for the purpose of continuing the further proceedings of above case before Your Worship.  It is submitted that as per the legislative mandate contained in Sec. 326 (3) of Cr.P.C. the Complainant is obliged in law to adduce afresh it’s evidence in the above case as the trial has proceeded in a summary manner.  The Complainant cannot insist upon this Hon’ble Court to act upon the evidence, already recorded by the predecessor of this Hon’ble Court while proceeding further with the above case.  It is submitted that the evidence in the above case recorded before the Predecessor of this Hon’ble Court, cannot be considered or taken into account so as to continue the further proceedings of the above case.  As the aforesaid case is being heard and decided summarily the particulars of charge are required to be explained again to the Accused and thereafter the further evidence of the prosecution is required to be recorded afresh by this Hon’ble Court as per the scheme envisaged in Sec. 326 (3) of Cr.P.C. It has been held consistently in catena of cases, by several high courts, that in the cases, which are heard summarily, the evidence recorded before the predecessor Magistrate cannot form the basis for recording finding of guilt against the Accused by the successor Magistrate. 

6) It is submitted that in the case of Payare Lal V/s. State of Punjab, reported in AIR 1962 SC Pg. 690, the Hon’ble S.C. has held that the trial of a criminal case conducted in contravention of the provisions of Sec. 350 of Cr.P.C. is not only bad in law but an illegality, vitiating such trial.  The Hon’ble Supreme Court in the aforesaid case has been pleased to hold that “we hold that S.Jagjit Singh had no authority under the law to proceed with the trial of the case from the stage at which S.Narinder Singh left it.  The conviction by S. Jagjit Singh of the appellant cannot be supported, as he had not heard the evidence in the case himself.  The proceedings before him were clearly incompetent”.  The principles laid down by the Hon’ble Supreme Court in the aforesaid case are clearly applicable to the facts of the above case.  It is submitted that the Hon’ble Bombay High Court (His Lordship Mr. Justice V. M. Kanade) has already been pleased to admit Criminal Application No. 1840 of 2005 filed by one of the Accused person Mr. Maulik Bipinchandra Gandhi and issued rule upon the Respondents to the said Application, for deciding effectively and properly the aforesaid issue of Sec. 326 (3) of Cr.P.C. by passing an order on 21st March, 2005.The aforesaid Application is already listed for final hearing and disposal before the Hon’ble High Court. It is submitted that since the provisions appearing in Sec. 326 (3) of Cr.P.C. are unequivocal, specific and categorical in nature, the Complainant in the above case cannot be allowed or permitted to act upon the evidence previously recorded by the predecessor of this Hon’ble Court for proceeding further with the above case.  The Complainant is obliged in law to adduce the evidence of prosecution afresh so that the above case can be heard effectively and efficaciously by this Hon’ble Court in its true legislative spirit. It is submitted that no prejudice, injustice or harm is likely to be caused to the Complainant, if the trial of the above case is directed to be held de novo, in accordance with the provisions of Sec. 326(3) of CR. P. C. The Accused is bound to suffer grave prejudice and serious miscarriage of justice, if the prosecution in the above cases is allowed to refer, rely upon and press in to service the evidence recorded before the predecessor of this Hon’ble Court, for the purpose of recording the finding of guilt against the Accused.  

7) It is submitted that in the case of  Ravi Kumar V/s State of Bihar Reported in  Cri.L.J 2000 pg.3243 the Hon’ble Patna High Court has been pleased to hold in para 3  that “ From this it would become clear that so far as the summary trial is concerned, the provisions of S. 326 of the Code will not apply.  It may be  mentioned in this connection originally under S.350 of the old Code whenever a case was placed before another Magistrate he had to held the trial de novo the same position has been maintained under S. 326 of the present Code except from the case of summary trial where the old system of de novo trial was allowed to continue for obvious reason that under Section 264 of the Code as noticed as above, only the substance of the evidence and not the entire evidence was required to be recorded.”
8) It is submitted that in the case of  Chandana Surya Rao V/s V/s State Reported in  Cri.L.J 1989 pg.2077 the Hon’ble Andhra Pradesh High Court has been pleased to hold that “ Under Section 326 (3) whenever a summary trial case is dealt with by a Judge or Magistrate, who takes cognizance of the offence and records evidence, the judgment must be pronounced by the same Judge or the Magistrate only: otherwise, the same will be vitiate.  The Judge of the Magistrate, who tries the summary trial case must give his judgment and if he is transferred without pronouncing judgment, the succeeding Sessions Judge or the Magistrate has to   start the trial afresh and pronounce the judgment.  Where the Sessions Judge who examined the witnesses was transferred and the succeeding Judge pronounced the Judgment, the same is vitiated as per S. 461 (1).”
It is submitted that the Hon’ble Andra Pradesh High Court in the aforesaid matter in para 3 was also held that “Sub-Section (3) of 326 CR.P.C. is an exception to  sub-sections (1) of S.326, CR.P.C.  Therefore, the Judge or the Magistrate who tried the S.T.C. must pronounce the judgment; otherwise, it amounts to an irregularity vitiating the entire trial.”

It is further submitted that the Hon’ble Andra Pradesh High Court in the aforesaid matter in para 5 was also held that “ Thus, sub-sections (1) and (2) of S.326, CR.P.C. though empower the succeeding Judge or Magistrate to proceed with the case.  Sub-Section (3) of the said Section is an exception to the said sub-sections, as sub-section 3 says that nothing in the Section (3) applies to summary trials.  Therefore, as per sub-section (3), whenever a summary trial case is dealt with by a Judge or a Magistrate, who takes cognizance of the offence and records evidence, the judgment must be pronounced by the same Judge or Magistrate only; otherwise the same will vitiate.”

9) It is submitted that in the case of  Ramadas kelu Naik V/s V. M. Muddayya  Reported in  Cri.L.J 1978 pg.1043 the Hon’ble Karnataka High Court has been pleased to hold that “ The cardinal principle of law in criminal trial is that it is a right of  an accused that his case should be decided by a Judge who has heard the whole of it.  It is so stated by the Supreme Court in the decision in Payare Lal v. State of Punjab, AIR 1962 SC 690 : (1962 (1) Cri. LJ 688).  This principle was being rigorously applied prior to the introduction of S.350 in the Code of Criminal Procedure, 1898 (to be hereinafter referred to as the old Code). Section 326of the new Code deals with what was intended to be dealt with by S. 350 of the old Code.” 

“As it has been seen that S. 326 of the new Code is an exception to the cardinal principle in trial of criminal cases, it is crystal clear that if that principle is violated by a particulars Judge or a Magistrate, he would be doing something not being empowered by law in that behalf.”
10) It is submitted that in the case of State of Rajesthan V/s Rajesh Agrawal Reported in Cri.L.J 1996 pg.1057 the Hon’ble Rajesthan High Court has been pleased to hold that “The general rule of trial is that the person who hears the entire case must give judgment.  But a departure has been made by Section 326 Cr.P.C.  This provision has been made in order to expedite the trial but this Section has not been made applicable in the cases of summary trials the record in such cases is scanty.  The Succeeding Judge, therefore, cannot act on the evidence so recorded by his predecessor or partly recorded by his predecessor and partly recorded by himself and he has to hold a de novo trial.”

“The law, as it stands today, gives no power to the succeeding Judge to proceed with the trial from the stage at which his predecessor had left it, as in view of sub-section (3) of Section 326 Cr.P.C., the provisions of Section 326 Cr.P.C. are not applicable to summary trials.  The succeeding Judge has, therefore, no option except to order for de novo trial.  The learned Special judge of the Essential Commodities Court, Jodhpur has therefore, committed no illegality in ordering for de novo trial.”

11) It is submitted that in the case of Pratibha Salvi V/s. State of Maharashtra decided on 23/9/2009 in criminal revision application no.190 of 1999, the Hon’ble Bombay High Court has also observed and held that in a case tried summarily by the Magistrate, the, recording  of  evidence by one Magistrate  and passing  order  or  deliver  the  judgment  by  the  other  is  not curable irregularity but is an illegality. On this count alone the order of conviction passed by the Court of Magistrate is liable to be set aside. Thus, the Hon’ble High Court has been pleased to set aside the order of conviction passed by the Ld. Magistrate and confirm by the Hon’ble Sessions Court, on the ground of illegality committed by the trial court in acting upon the evidence recorded by its predecessor.
Under the circumstances, the Accused most respectfully prays that this Hon’ble Court be pleased to exercise it’s jurisdiction, under section 326(3) of CR. P. C. and direct the holding of trial in above case de novo by directing the Complainant to adduce the evidence of prosecution afresh as per the provisions of Sec. 326 (3) of Cr.P.C.

Dated this        day of ……………, 2010

Mumbai





    JAYESH J. KANANI

                                                           ADVOCATE FOR ACCUSED

IN THE COURT OF LD. METROPOLITAN MAGISTRATE

6TH COURT, MAZGAUM, MUMBAI

C.C. NO.927/S OF  2003
MANOJ RAMNIKLAL SHAH                      
…
COMPLAINANT

PARTNER OF M/S. T. R. STEELS


V/S.

UMESH MOHANLAL CHITRODA 
…
ACCUSED  
APPLICATION U/S. 326 (3) OF CR.P.C. FOR HOLDING DENOVO TRIAL

MAY IT PLEASE YOUR WORSHIP:

On behalf of the Accused above named, it is most respectfully prayed as under:

12) The Accused above named is charged for an alleged offence u/s. 138 of the Negotiable Instruments Act.  The alleged offence is non-cognizable, bailable and summons triable in nature.  It is submitted that the trial of the above case is governed and required to be conducted as per the provisions appearing in Chapter XXI of the Code of Criminal Procedure.

13) It is admitted fact that that the plea of not guilty was recorded by the predecessor of this Hon’ble Court, as per the provisions of Sec. 251 of Cr.P.C. It is submitted that the Complainant thereafter filed an affidavit as and by way of examination in chief in the above case as a P.W.No.1. It is submitted that part cross examination of P.W.No.1 recorded before predecessor of this Hon’ble Court, Shri. R. M. Pande.  It is submitted that the cross examination of P.W.No.1 not yet completed. It is submitted that the predecessor of this Hon’ble Court Mr. R. M. Pande ceased to have charge with this Hon’ble and Successor Magistrate, Shri P. G. Patil have taken the charge of this Hon’ble Court. 
14) It is submitted that since the trial of the above case had commenced in accordance with the procedure set out in Chapter XXI of the Code of Criminal Procedure, the proceedings of above case were/are required to be conducted as per the Sec.260 to 265 of the Code Criminal Procedure.  It is submitted that while recording the evidence in the above case the Ld. Metropolitan Magistrate, Shri R. M. Pande, predecessor of this Hon’ble Court had noted and observed the demeanor of the P.W.No.1. It is submitted that plea of the Accused, examination in chief and part cross examination of P.W.No. 1 was recorded by the Predecessor of this Hon’ble Court, Shri R. M. Pande, Mumbai, the above case was required to be heard and decided only by the Predecessor of this Hon’ble Court, who alone had jurisdiction to hear and decide the above case in view of the provisions appearing in Sec. 326 (3) of Cr.P.C.  The provisions of Sec. 326 (3) for the quick reference of this Hon’ble Court are reproduced as under:

326.
Conviction or commitment on evidence partly recorded by one Magistrate and partly by another. – (1) Whenever any (Judge or Magistrate) after having heard and recorded the whole or any part of the evidence in an inquiry or a trial, ceases to exercise jurisdiction therein and is succeeded by another (Judge or Magistrate) who has and who exercises such jurisdiction, the (Judge of Magistrate) so succeeding may act on the evidence so recorded by his predecessor, or partly recorded by his predecessor and partly recorded by himself.


Provided that if the succeeding (Judge or Magistrate) is of opinion that further examination of any of the witness whose evidence has already been recorded is necessary in the interest of justice, he may re-summon any such witness, and after such further examination, cross-examination and re-examination, if any, as he may permit, the witness shall be discharged.


(2)
When a case is transferred under the provisions of this Code (from one Judge to another Judge or from one Magistrate to another Magistrate,) the former shall be deemed to cease to exercise jurisdiction therein, and to be succeeded by the latter, within the meaning of sub-section (1).

(3)
Nothing in this section applies to summary trials or to cases in which proceedings have been stayed under section 322 or in which proceedings have been submitted to a superior Magistrate under section 325.

15) It is submitted that the intention of the legislature to hear and decide the cases for an offence u/s 138 of Negotiable Instruments Act, in accordance with the provisions of Sec. 326 (3) of CR. P. C. can be further ascertained/gathered from the fact that the legislature has categorically directed to complete the trial of such cases, within a period of 6 months, so that the evidence recorded therein can be appreciated effectively and meaningfully by the same presiding officer, who has recorded such evidence. It is further submitted that the Non-obstinate Clause contained in Sec. 143 of the Negotiable Instruments Act, specifically casts an obligation upon the court, to try the offences u/s 138 of the said Act, to try the said offences summarily, as per the provisions of Sec. 262 to 265 of CR. P. C. It is submitted that the provisions of Sec. 262 to 265 of the Code as well as the provisions of Sec. 143 of N. I. Act, are required to be read and interpreted in consonance with the provisions of Sec. 326 (3) of the CR. P. C. 

16) It is submitted that in all the cases, which are tried summarily as per the provisions contained in Chapter XXI of Cr.P.C. the Accused have right to have his case decided by a Judge OR magistrate, who has heard the whole case.  It is submitted that the similar provisions also appeared in Sec.350 of old Criminal Procedure Code 1898.  It is submitted that the provisions contained in Sec.326 (3) of Cr.P.C. 1973 is similar and identical to the provisions of Sec. 350 then appearing in Cr.P.C. 1898.  It is submitted that the provisions appearing in Sec. 326 (3) of the Code are exception to the cardinal principle in trial of criminal cases, which entitles the Accused being tried summarily, to have his case heard wholly by the same Magistrate.  It is submitted that the Complainant is disentitled in law to act upon and rely upon the evidence recorded by the predecessor of this Hon’ble Court , for the purpose of continuing the further proceedings of above case before Your Worship.  It is submitted that as per the legislative mandate contained in Sec. 326 (3) of Cr.P.C. the Complainant is obliged in law to adduce afresh it’s evidence in the above case as the trial has proceeded in a summary manner.  The Complainant cannot insist upon this Hon’ble Court to act upon the evidence, already recorded by the predecessor of this Hon’ble Court while proceeding further with the above case.  It is submitted that the evidence in the above case recorded before the Predecessor of this Hon’ble Court, cannot be considered or taken into account so as to continue the further proceedings of the above case.  As the aforesaid case is being heard and decided summarily the particulars of charge are required to be explained again to the Accused and thereafter the further evidence of the prosecution is required to be recorded afresh by this Hon’ble Court as per the scheme envisaged in Sec. 326 (3) of Cr.P.C. It has been held consistently in catena of cases, by several high courts, that in the cases, which are heard summarily, the evidence recorded before the predecessor Magistrate cannot form the basis for recording finding of guilt against the Accused by the successor Magistrate. 

17) It is submitted that in the case of Payare Lal V/s. State of Punjab, reported in AIR 1962 SC Pg. 690, the Hon’ble S.C. has held that the trial of a criminal case conducted in contravention of the provisions of Sec. 350 of Cr.P.C. is not only bad in law but an illegality, vitiating such trial.  The Hon’ble Supreme Court in the aforesaid case has been pleased to hold that “we hold that S.Jagjit Singh had no authority under the law to proceed with the trial of the case from the stage at which S.Narinder Singh left it.  The conviction by S. Jagjit Singh of the appellant cannot be supported, as he had not heard the evidence in the case himself.  The proceedings before him were clearly incompetent”.  The principles laid down by the Hon’ble Supreme Court in the aforesaid case are clearly applicable to the facts of the above case.  It is submitted that the Hon’ble Bombay High Court (His Lordship Mr. Justice V. M. Kanade) has already been pleased to admit Criminal Application No. 1840 of 2005 filed by one of the Accused person Mr. Maulik Bipinchandra Gandhi and issued rule upon the Respondents to the said Application, for deciding effectively and properly the aforesaid issue of Sec. 326 (3) of Cr.P.C. by passing an order on 21st March, 2005.The aforesaid Application is already listed for final hearing and disposal before the Hon’ble High Court. It is submitted that since the provisions appearing in Sec. 326 (3) of Cr.P.C. are unequivocal, specific and categorical in nature, the Complainant in the above case cannot be allowed or permitted to act upon the evidence previously recorded by the predecessor of this Hon’ble Court for proceeding further with the above case.  The Complainant is obliged in law to adduce the evidence of prosecution afresh so that the above case can be heard effectively and efficaciously by this Hon’ble Court in its true legislative spirit. It is submitted that no prejudice, injustice or harm is likely to be caused to the Complainant, if the trial of the above case is directed to be held de novo, in accordance with the provisions of Sec. 326(3) of CR. P. C. The Accused is bound to suffer grave prejudice and serious miscarriage of justice, if the prosecution in the above cases is allowed to refer, rely upon and press in to service the evidence recorded before the predecessor of this Hon’ble Court, for the purpose of recording the finding of guilt against the Accused.  

18) It is submitted that in the case of  Ravi Kumar V/s State of Bihar Reported in  Cri.L.J 2000 pg.3243 the Hon’ble Patna High Court has been pleased to hold in para 3  that “ From this it would become clear that so far as the summary trial is concerned, the provisions of S. 326 of the Code will not apply.  It may be  mentioned in this connection originally under S.350 of the old Code whenever a case was placed before another Magistrate he had to held the trial de novo the same position has been maintained under S. 326 of the present Code except from the case of summary trial where the old system of de novo trial was allowed to continue for obvious reason that under Section 264 of the Code as noticed as above, only the substance of the evidence and not the entire evidence was required to be recorded.”
19) It is submitted that in the case of  Chandana Surya Rao V/s V/s State Reported in  Cri.L.J 1989 pg.2077 the Hon’ble Andhra Pradesh High Court has been pleased to hold that “ Under Section 326 (3) whenever a summary trial case is dealt with by a Judge or Magistrate, who takes cognizance of the offence and records evidence, the judgment must be pronounced by the same Judge or the Magistrate only: otherwise, the same will be vitiate.  The Judge of the Magistrate, who tries the summary trial case must give his judgment and if he is transferred without pronouncing judgment, the succeeding Sessions Judge or the Magistrate has to   start the trial afresh and pronounce the judgment.  Where the Sessions Judge who examined the witnesses was transferred and the succeeding Judge pronounced the Judgment, the same is vitiated as per S. 461 (1).”
It is submitted that the Hon’ble Andra Pradesh High Court in the aforesaid matter in para 3 was also held that “Sub-Section (3) of 326 CR.P.C. is an exception to  sub-sections (1) of S.326, CR.P.C.  Therefore, the Judge or the Magistrate who tried the S.T.C. must pronounce the judgment; otherwise, it amounts to an irregularity vitiating the entire trial.”

It is further submitted that the Hon’ble Andra Pradesh High Court in the aforesaid matter in para 5 was also held that “ Thus, sub-sections (1) and (2) of S.326, CR.P.C. though empower the succeeding Judge or Magistrate to proceed with the case.  Sub-Section (3) of the said Section is an exception to the said sub-sections, as sub-section 3 says that nothing in the Section (3) applies to summary trials.  Therefore, as per sub-section (3), whenever a summary trial case is dealt with by a Judge or a Magistrate, who takes cognizance of the offence and records evidence, the judgment must be pronounced by the same Judge or Magistrate only; otherwise the same will vitiate.”

20) It is submitted that in the case of  Ramadas kelu Naik V/s V. M. Muddayya  Reported in  Cri.L.J 1978 pg.1043 the Hon’ble Karnataka High Court has been pleased to hold that “ The cardinal principle of law in criminal trial is that it is a right of  an accused that his case should be decided by a Judge who has heard the whole of it.  It is so stated by the Supreme Court in the decision in Payare Lal v. State of Punjab, AIR 1962 SC 690 : (1962 (1) Cri. LJ 688).  This principle was being rigorously applied prior to the introduction of S.350 in the Code of Criminal Procedure, 1898 (to be hereinafter referred to as the old Code). Section 326of the new Code deals with what was intended to be dealt with by S. 350 of the old Code.” 

“As it has been seen that S. 326 of the new Code is an exception to the cardinal principle in trial of criminal cases, it is crystal clear that if that principle is violated by a particulars Judge or a Magistrate, he would be doing something not being empowered by law in that behalf.”
21) It is submitted that in the case of State of Rajesthan V/s Rajesh Agrawal Reported in Cri.L.J 1996 pg.1057 the Hon’ble Rajesthan High Court has been pleased to hold that “The general rule of trial is that the person who hears the entire case must give judgment.  But a departure has been made by Section 326 Cr.P.C.  This provision has been made in order to expedite the trial but this Section has not been made applicable in the cases of summary trials the record in such cases is scanty.  The Succeeding Judge, therefore, cannot act on the evidence so recorded by his predecessor or partly recorded by his predecessor and partly recorded by himself and he has to hold a de novo trial.”

“The law, as it stands today, gives no power to the succeeding Judge to proceed with the trial from the stage at which his predecessor had left it, as in view of sub-section (3) of Section 326 Cr.P.C., the provisions of Section 326 Cr.P.C. are not applicable to summary trials.  The succeeding Judge has, therefore, no option except to order for de novo trial.  The learned Special judge of the Essential Commodities Court, Jodhpur has therefore, committed no illegality in ordering for de novo trial.”

22) It is submitted that in the case of Pratibha Salvi V/s. State of Maharashtra decided on 23/9/2009 in criminal revision application no.190 of 1999, the Hon’ble Bombay High Court has also observed and held that in a case tried summarily by the Magistrate, the, recording  of  evidence by one Magistrate  and passing  order  or  deliver  the  judgment  by  the  other  is  not curable irregularity but is an illegality. On this count alone the order of conviction passed by the Court of Magistrate is liable to be set aside. Thus, the Hon’ble High Court has been pleased to set aside the order of conviction passed by the Ld. Magistrate and confirm by the Hon’ble Sessions Court, on the ground of illegality committed by the trial court in acting upon the evidence recorded by its predecessor.
Under the circumstances, the Accused most respectfully prays that this Hon’ble Court be pleased to exercise it’s jurisdiction, under section 326(3) of CR. P. C. and direct the holding of trial in above case de novo by directing the Complainant to adduce the evidence of prosecution afresh as per the provisions of Sec. 326 (3) of Cr.P.C.

Dated this        day of ……………, 2010
Mumbai





    JAYESH J. KANANI

                                                           ADVOCATE FOR ACCUSED

