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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY
CRIMINAL APPEAL NO.              OF 2009
IN THE MATTER OF SEC.378 OF CR.P.C.


AND

IN THE MATTER OF SEC. 138 OF THE NEGOTIABLE INSTRUMENTS ACT



AND

IN THE MATTER OF JUDGMENT AND ORDER DATED 28.10.2009 PASSED BY THE LD. ADDL. CHIEF METROPOLITAN MAGISTRATE, 5TH COURT, DADAR, MUMBAI IN C.C. NO.4/SS/08
MR.ALFAZ MILLER


Age :        years, Occupation : Business

Residing at :
132, Miami, 

70-A, Bhulabhai Desai Rd.,

Mumbai 400 026




…
APPELLANT/
 ORIGINAL COMPLAINANT


V/S.

1)
M/S.DECCAN ENTERPRISES

2)
MRS. KAUSALYA SAMPAT

3)
MR. RAJESH SAMPAT

4)
MS. RASHMI SAMPAT

5)
MR. R.C.SAMPAT

6)
STATE OF MAHARASHTRA


All Nos.1 to 5 having their


Office at:


Deccan Court, Ground/3rd Floor,


Bandra (W), Mumbai and Nos.2 to


5 also having their address at :


No.1 A, Hill Top, Pali Hill,

Bandra (W), Mumbai 50


…
RESPONDENTS

To,

THE HON’BLE THE CHIEF JUSTICE

AND THE OTHER HON’BLE PUISNE

JUDGES OF THE COURT OF

JUDICATURE AT BOMBAY

THE HUMBLE APPEAL OF THE APPELLANT (ORIGINAL COMPLAINANT) ABOVE NAMED U/S. 378 OF CR.P.C. FOR REVERSING AND SETTING ASIDE THE JUDGMENT AND ORDER DATED 28.10.2009 PASSED BY THE LD. ADDL. CHIEF METROPOLITAN MAGISTRATE, 5TH COURT, DADAR, MUMBAI IN C.C. NO.4/SS/08
MOST RESPECTFULLY SHEWETH:

1)
The Appellant (Original Complainant) is an Indian National domiciled in the State of Maharashtra, having his fixed place of residence and profession at Mumbai.  The Appellant is a qualified Architect, carrying on his profession as Architecture since last several years.  The Appellant has successfully handled prominent housing projects/construction work in India and abroad. 
2)
The Respondent No.1 is a partnership firm constituted under the provisions of Indian Partnership Act 1932.  The Respondents Nos.2 to 4 are the partners of the Respondent No.1.  The Respondent No.5 is the husband of the Respondent No.2 and father of the Respondent Nos.3 & 4.  The Respondent No.5 is the Constituted Attorney of the Respondents Nos.1 to 4.  At all the relevant times the Respondents Nos.2 to 5 were in charge of and responsible for conducting the business of the Respondent No.1.

3)
Pursuant to the private complaint filed by the Appellant in the Court of Ld. Metropolitan Magistrate, 12th Court, Bandra, Mumbai, for an offence u/s.138 of Negotiable Instruments Act against the Respondents Nos.1 to 5 hereinabove, the Ld. Magistrate was pleased to take cognizance of the said offence and issued process against the Respondents Nos.1 to 5 for the said offence vide C.C.No.939/SS/06.  Annexed hereto and marked as Exhibit A is the copy of the complaint filed by the Appellant against the Respondents Nos.1 to 5 in the said C.C.No.939/SS/06.

4)
The Appellant states that the Respondents Nos.1 to 5 appeared before the Ld. Magistrate and pleaded not guilty to the charge.  The Appellant thereafter filed his affidavit on 15.01.2007 as and by way of his examination-in-chief u/s.145 (1) of Negotiable Instruments Act.  The Appellant in his examination-in-chief deposed that:
a)
The Appellant knew all the Respondents Nos.1 to 5.  The Respondent No.1 was a partnership firm.  The Respondents Nos.2 to 4 were the partners of the Respondent No.1.  The Respondent No.5 was the Constituted Attorney of the Respondents Nos.1 to 4.  The Respondent No.5 was the signatory to the dishonoured cheque in question.  At all the relevant times the Respondents Nos.2 to 5 were in charge of and responsible to conduct the day-to-day business, administration and affairs of the Respondent No.1.  The Respondent No.2 was the wife of the Respondent No.5.  The Respondent No.3 was the son of Respondent No.5.  The Respondent No.4 was the daughter of Respondent No.5.
b)
The Appellant had agreed with the Respondents Nos.1 to 5 to carry on a business in a joint venture partnership in the firm name and style of M/s.Deccan Enterprises, for the development of property at Bhavani Shankar Road, Dadar (W), Mumbai vide a deed of partnership dated 26.09.2001.  The said partnership deed was signed by the Respondents Nos.2, 3 & 4 on behalf of the Respondent No.1.  The said partnership was also signed by the Appellant and his wife Mrs.Brinda Miller.
c)
Pursuant to the said joint venture of M/s.Deccan Venture, the Appellant contributed an aggregate sum of Rs.1,02,00,000/- towards the said joint venture.  However, the Respondent Nos.1 to 5 did not commence the said project within the time framed, as agreed.  The Appellant therefore, expressed his desire to retire from the said joint venture partnership. 

d)
On account of the inability of the Respondents Nos.1 to 5 to commence the said project within the stipulated time, the Respondents Nos.1 to 5 agreed to pay to the Appellant a sum of Rs.2,40,00,000/-.  The Respondents Nos.2, 3 & 4 in their capacity as the partners of the Respondent No.1 executed a demand promissory note dated 04.05.2002 agreeing therein to pay a sum of Rs.2,40,00,000/- vide Ex.C-1.  The Appellant also identified the signature of the Respondents Nos.2, 3 & 4 appearing on the said demand promissory note. 

e)
Subsequently, a memorandum of understanding dated 07.05.2002 (Ex.C-2) was drawn between the Appellant and the Respondents Nos.1 to 5 setting out the terms thereof.  In the said memorandum of understanding the Respondents Nos.1 to 5 confirmed to have received from the Appellant a sum of Rs.1,02,00,000/- as and by way of contribution of the Appellant towards the said joint venture partnership.  In the said memorandum of understanding, the Respondents Nos.1 to 5 further acknowledged that a sum of Rs.2,40,00,000/- was due and payable by the Respondents Nos.1 to 5 to the Appellant.  The said memorandum was signed by the Respondents Nos.2, 3 & 5.  The Respondent No.5 had signed the said memorandum of understanding in his capacity as a Constituted Attorney of the Respondent No.1 and Respondent No.4.  The Appellant and his wife, Mrs.Brinda Miller, had also signed the said memorandum of understanding.  The Appellant identified the signatures of the Respondents Nos.2, 3 & 5 appearing on the said memorandum of understanding and duly proved the contents of the said memorandum of understanding.
f)
In pursuance of the said memorandum of understanding and in part discharge of their liability, the Respondents Nos.1 to 5 issued a cheque bearing no.650030 dated 31.03.2005 for Rs.74,00,000/- (Ex.C-39) drawn on Union Bank of India, Bandra (W) Branch, Mumbai.  The said cheque at Ex.C-39 was signed by the Respondent No.5.
g)
The Appellant deposited the cheque at Ex.C-39 for encashment with his bankers, which was returned unpaid by the bankers of the Respondents Nos.1 to 5 for want of funds.  Consequently, a demand notice dated 04.07.2005 (Ex.C-  ) was issued to the Respondents Nos.1 to 5 by the Appellant under Regd. Post A.D., which was duly received by the said Respondents.

h)
The Respondents Nos.1 to 5 neither replied to the said notice nor made any payment in lieu of the cheque at Ex.C-39 within the stipulated period of 15 days.  However, in order to avoid the prosecution for an offence u/s.138 of Negotiable Instruments Act and towards the discharge of their part liability, the Respondents Nos.1 to 5 issued a fresh cheque bearing no.100870 dated 14.11.2005 for Rs.74,00,000/- drawn on Union Bank of India, Turner Road Branch, Mumbai (Ex.C-3) in favour of the Appellant.  The said cheque at Ex.C-3 was signed by the Respondent No.5 in his capacity as a Constituted Attorney of the Respondent No.1.  The Appellant duly recognized and identified the signature of the Respondent No.5 appearing on the said cheque at Ex.C-3 since the same was signed in the presence of the Appellant in his office.
i)
After issuing the said cheque at Ex.C-3, the Respondent No.5 met the Appellant on several occasions and requested the Appellant to defer the presentation of the said cheque at Ex.C-3 for encashment.  The Respondent No.5 requested the Appellant to give more time to make the arrangement for finance.  The Appellant from time to time and repeatedly requested the Respondent No.5 to arrange finance for making the payment.  The Respondents Nos.2 & 5 on behalf of the Respondent No.1 and other partners had assured and promised the Appellant to make the payment.   

j)
Ultimately, in the first week of May 2006, when the Appellant spoke to the Respondent No.5 about the presentation of the said cheque for encashment, the Respondent No.5 informed the Appellant to present the said cheque in the first week of May 2006.  Accordingly, on 09.05.2006, the Appellant deposited the said cheque for encashment with his bankers at ABN Amro, Nariman Point Branch, Mumbai.  The said cheque at Ex.C-3 was returned dishonoured by the bankers of the Respondents Nos.1 to 5 with the remark “insufficient funds” vide a cheque returning memo dated 10.05.2006 (Ex.C-4) issued by the bankers of the Respondent No.1.  The intimation for dishonour of the said cheque was conveyed to the Appellant by the bankers of the Appellant vide an intimation dated 10.05.2006 (Ex.C-5) issued by the said ABN Amro Bank, Nariman Point Branch, Mumbai.
k)
Thereafter, the Appellant issued a notice dated 19.05.2006 (Ex.C-6) u/s. 138 of Negotiable Instruments Act, under Regd. Post A.D. and U.P.C. calling upon the Respondents Nos.1 to 5 to make the payment in respect of said dishonoured cheque (Ex.C-3) within 15 days from the receipt of the said notice.  The said notice was signed by the Appellant and the contents thereof were true and correct.  The said notice was sent to the Respondents Nos.2 to 5 on 19.05.2006 by Speed Post, which was delivered to the Respondents Nos.2 to 5 on 20.05.2006.  The copies of the said notice were also sent to the Respondent No.5 on 27.05.2006 by Regd. Post A.D., which was received by him on 29.05.2006.  Further, the copies of the said notice sent under Regd. Post A.D. and UCP to the Respondents Nos.1 to 4 were duly received by them on 02.06.2006. 

l)
Inspite of receiving the said notice, none of the Respondents Nos.1 to 5 bothered or cared to make any payment in lieu of the dishonoured cheque at Ex.C-3.  The Respondents Nos.2 to 5 vide their letter dated 10.06.2006 admitted their liability but made certain false and baseless allegations to wriggle out their liability.  The Appellant duly produced on record and tendered in evidence the reply dated 10.06.2006 (Ex.C-25), given by the Respondents Nos.2 to 5 to the said notice dated 19.05.2006.  The Appellant thereafter, vide his rejoinder dated 22.06.2006 denied all the allegations made by the Respondents Nos.1 to 5 and placed the correct facts on record.  The said rejoinder was prepared by the Appellant and the contents thereof were true and correct.  The said reply was signed by the Appellant and his wife.  The said rejoinder dated 22.06.2006 was sent to the Respondents Nos.1 to 5 by Speed Post A.D. and UCP on 26.06.2006, which was duly received by them on 28.06.2006.
m)
Since the Respondents Nos.1 to 5 failed to make the payment in respect of the said cheque at Ex.C-3 within the stipulated period of 15 days from the receipt of the said notice, the Appellant filed a private complaint against the Respondents Nos.1 to 5 in the Court of Ld. Metropolitan Magistrate, 12th Court, Bandra, Mumbai on 27.06.2006.  The Appellant duly identified his signature as well as the signature of his Advocate, Mr.Sunil D’Souza, appearing on the complaint.

5)
The Appellant was cross-examined by the Advocate for the Respondents Nos.1 to 5 on 27.02.2007, 29.03.2007, 14.06.2007 and 11.07.2007.  The Respondents Nos.1 to 5, during the cross-examination of the Appellant brought on record the following evidence.
i)
The Appellant knew the Respondents Nos.1 to 5 since last 15 years and prior to the transaction in question the Appellant had transaction with the Respondents.  The Appellant had entered into joint venture partnership with Sampat Group and an Agreement was executed on 26.09.2001 (Ex.C-38).  From the side of the Respondents, Mrs. Kausalya Sampat, Mr. Rajesh Sampat and Ms. Rashmi Sampat, the Respondents Nos.2 to 4 had executed Ex.C-38.  From the side of the Appellant Ex.C-38 was signed by the Appellant and his wife, Mrs. Brinda Miller.   

ii)
It was true to suggest that the cost of the project was to be borne equally by Sampat Group and Miller Group.  The share of Sampat Group was 45% and the share of Miller Group was 55% in the profit and loss.

iii)
It was not true to suggest that Ex.C-38 was prepared at the instance of the Appellant.  The Appellant had maintained books of accounts in his individual name as well as in the joint name of himself and his wife.  Separate books of accounts were maintained in the name of the Appellant and in the name of his wife.  The Appellant and his wife were income tax assesses.  

iv)
It was true to suggest that the instant complaint pertains to a claim of Rs.74,00,000/-.  The averment made by the Appellant in his affidavit that he had contributed an aggregate sum of Rs.1,02,00,000/- and the claim of the Appellant for Rs.74,00,000/- in the complaint were correct statement.  The Appellant could produce document to show that he had contributed an amount of Rs.1,02,00,000/- towards the joint venture.  The entire contribution was through cheques.  One of the reasons for non commencement of the project was non-conveyance of the property in the name of partnership firm.  The conveyance of the property was to be obtained in the name of M/s. Deccan Ventures.  

v)
The MOU was executed somewhere in May 2002.  The Appellant had made continuous efforts to recover the due amount on the due dates as per Clause No.2 of Ex.C-2. 

vi)
The cheque in question (Ex.C-3) was drawn for Rs.74,00,000/- which was issued against the liability.  Ex.C-3 covered the liability of the amount mentioned in Ex.C-2.  The Appellant had not presented Ex.C-3 for encashment till 09.05.2006 as a request was made to the Appellant by the Respondents for not presenting the said cheque.

vii)
The amount of Rs.74,00,000/- was not shown in his accounts as his accounts were maintained on cash basis and since the payment was not in fact realized, it was not shown in the account.  It was the case of the Appellant that in the case of mercantile basis accounting system the amount receivable is also shown in the account.

viii)
The liability in discharge of which Ex.C-3 was issued consisted of the balance of Rs.2,40,00,000/- minus Rs.1,02,00,000/-.

ix)
The claim of the Appellant for Rs.2,40,00,000/- was based on the amount arrived in Ex.C-2.

6)
Since the Appellant during his cross-examination was called upon by the Respondents Nos.1 to 5 to produce the details of his ledger accounts and income-tax returns for the period of 2000 to 2007 along with bank statements, the Appellant duly produced the said documents along with an application dated 22.05.2007.  The said ledger statement on page No.17 clearly showed an opening balance of Rs.1,01,10,000/- as an amount payable by the Respondents Nos.1 to 5 to the Appellant.  Again page No.20 of the said ledger account clearly showed the opening balance of Rs.81,10,000/- as an amount payable by the Respondents Nos.1 to 5 to the Appellant.
7)
The Appellant states that throughout his cross-examination from 27.02.2007 to 11.07.2007 the Respondents Nos.1 to 5 were not in a position to challenge successfully the correctness, genuineness and authenticity of Ex.C-1 and Ex.C-2.  A bare perusal and plain reading of the demand promissory note at Ex.C-1 signed by the Respondents Nos.2 to 4 clearly shows the promise made by the Respondent No.1, under the signatures of the Respondents Nos.2 to 4 for paying to the Appellant and his wife, Mrs.Brinda Miller, a sum of Rs.2,40,00,000/- for the value received.  As the Respondent No.1, under the signatures of Accused Nos.2 to 4 had confirmed and promised to pay to the Appellant and his wife a sum of Rs.2,40,00,000/- by executing the said demand promissory note, a statutory presumption u/s.118 of the Negotiable Instruments Act was required to be drawn against the said Respondents and in favour of the Appellant and his wife for the said payment of Rs.2,40,00,000/-.  The Appellant was therefore, not required in law to adduce further evidence or details for explaining as to how the said sum of Rs.2,40,00,000/- mentioned in Ex.C-1 became due and payable by the Respondent No.1.
8)
The Appellant states that after the execution of demand promissory note (Ex.C-1) on 04.05.2002, the Respondents Nos.2, 3 & 5 signed and executed a memorandum of understanding (Ex.C-2) on 07.05.2002, confirming inter alia therein that the Appellant and his wife had contributed an aggregate amount of Rs.1,02,00,000/- towards the joint venture partnership and since the said project could not commence due to certain reasons within the agreed time, the Respondents Nos.2, 3 & 5 acknowledged in the said memorandum of understanding that a total sum of Rs.2,40,00,000/- was due and payable by the Respondent No.1 to the Appellant towards the refund of amount contributed from time to time by the Appellant and his wife in the said joint venture partnership along with the settled sum of compensation.  The Appellant states that since the Respondents Nos.2, 3 & 5 by signing the said memorandum of understand had admitted the contribution of the Appellant and his wife for the sum of Rs.1,02,00,000/- in the said joint venture partnership and had further admitted entitlement of the Appellant to claim and receive the sum of Rs.2,40,00,000/-, being the refund of amount contributed and the settled sum of compensation, there was no obligation in law on the Appellant to adduce any further evidence or narrate any details with regard to the computation/calculation of the said sum of Rs.2,40,00,000/-.  By the aforesaid memorandum of understanding (Ex.C-2) the Respondents Nos.2, 3 & 4 had agreed and undertaken to pay the said sum of Rs.2,40,00,000/- to the Appellant on or before 30.06.2002.  The Respondents Nos.2 to 4 had also deposited the original conveyance dated 30.12.2001 registered with the Sub Registrar of Assurance, Mumbai, on 19.04.2002 and executed by Shri Bhagwandas Ramdas Nayak, the original owner of the said property, in favour of the Respondent No.1 as a collateral security, which was agreed to be returned by the Appellant upon a receipt of said sum of Rs.2,40,00,000/-.  By the aforesaid memorandum of understanding the Respondents Nos.2 to 4 agreed and undertook that they would not deal with the premises to be constructed on the said property until such time as the said sum of Rs.2,40,00,000/- was paid by the said Respondents to the Appellant, except the premises on the ground floor of the new building, which was already dealt with earlier.  Further, by the aforesaid memorandum of understanding the Respondents Nos.2 to 4 also confirmed and admitted to have executed a power of attorney  in favour of the Appellant to execute First English Legal Mortgage of the said property on their failure to pay the said sum of Rs.2,40,00,000/- to the Appellant on or before 30.06.2002.  The Respondents Nos.2 to 4 further agreed and declared that in the event of their failure to pay to the Appellant the said sum of Rs.2,40,00,000/- upto 31.07.2002, the Appellant would be entitled to exercise all his rights under the said mortgage, without any further notice to the Respondents Nos.2 to 4, including the power to sale the said property and recover the said sum of Rs.2,40,00,000/- along with interest thereon from 01.07.2002 till realization.  The Respondent No.5 has signed the said memorandum of understanding in his capacity as a Constituted Attorney of the Respondent No.4.  The Respondents Nos.2 & 3 have duly signed the said memorandum of understanding in their capacity as a partner of the Respondent No.1.    
9)
The Applicant states that since there was no challenge to the execution or correctness of the demand promissory note (Ex.C-1), memorandum of understanding (Ex.C-2) and dishonoured cheque (Ex.C-3), the Appellant closed his evidence after his cross-examination offered on 11.07.2007.  The Ld. Metropolitan Magistrate, 12th Court, Bandra, Mumbai, was thereafter pleased to record the statement of the Respondents Nos.1 to 5 on 06.08.2007 u/s.313 of Cr.P.C.
10)
The Appellant states that the Respondent No.5 in his statement u/s.313 of Cr.P.C. claimed and admitted that the entire business of the Respondent No.1 was conducted by him.  The Respondent No.5 in his aforesaid statement further admitted that a joint venture partnership under the name and style of M/s.Deccan Venture, for the development of property at Bhavani Shankar Road, Dadar (W), Mumbai, was formed vide a deed of partnership dated 26.09.2001 (Ex.C-38), executed by the Respondents Nos.2, 3 & 4.  The Respondent No.5 in his aforesaid statement further admitted that pursuant to the terms of the said agreement the Appellant had contributed an aggregate sum of Rs.1,02,00,000/- towards the said joint venture.  The Respondent No.5 in his aforesaid statement also admitted that on 07.05.2002 the Respondents Nos.2, 3 & 5 had signed and executed a memorandum of understanding (Ex.C-2) acknowledging therein their liability to pay a sum of Rs.2,40,00,000/- to the Appellant.  The Respondent No.5 in his statement also admitted that a cheque bearing no.100870 drawn on Turner Road Branch, Mumbai of Union Bank of India payable on 14.11.2005 (Ex.C-3) under the signature of the Respondent No.5 was issued in favour of the Appellant.  The Respondent No.5 in his statement also admitted the receipt of demand notice dated 19.05.2006 (Ex.C-6) sent by the Appellant upon the dishonour of said cheque for demanding the said sum of Rs.74,00,000/-.  The Respondent No.5 also admitted the receipt of rejoinder dated 26.06.2006 (Ex.C-26) from the Appellant.  The Respondent No.5 also admitted that since he had failed to pay the amount of Ex.C-3 to the Appellant within the stipulated period of notice, the Appellant was constrained to file the said complaint for the above offence.  Similar statement u/s.313 of Cr.P.C. was given by the Respondent No.5 for and on behalf of Respondent No.1.
11)
The Respondent No.3 also in his statement u/s.313 of Cr.P.C. admitted that the Respondent No.1 was a partnership firm in which the Respondents Nos.2 to 4 were the partners and the Respondent No.5 was a Constituted Attorney of the Respondent No.1.  The Respondent No.3 also admitted that the Respondents Nos.2 to 5 were in charge of and responsible for conducting the business, administration and affairs of the Respondent No.1.  The Respondent No.3 also admitted in his statement that the Respondents Nos.2 to 4 had personally met the Appellant in connection with the transaction in question and had admitted the liability of the Respondent No.1.  The Respondent No.3 admitted in his aforesaid statement that a joint venture partnership under the name and style of M/s.Deccan Venture, for the development of the property at Bhavani Shankar Road, Dadar (W), Mumbai, was formed vide a deed of partnership dated 26.09.2001 (Ex.C-38) executed by the Respondents Nos.2, 3 & 4.  Except Respondent No.5 none of the Respondents Nos.1 to 4 expressed their desire or willingness either to examine themselves on oath or to examine any other persons as their defense witnesses.
12)
The Appellant states that on …………… the Respondent No.5 filed his affidavit as and by way of his examination-in-chief u/s.145 of Negotiable Instruments Act.  The Respondent No.5 in his aforesaid affidavit contended that:
a)
The Respondent No.5 was carrying on business in the name of M/s.Deccan Enterprises, which was a registered partnership firm, having principle place of business at 232, General Assurance Building, 3rd Floor, D.N.Road, Fort, Mumbai 1, and having present address at 32, Deccan Court, S.V.Road, Bandra, Mumbai.  The partners of the Respondent No.1 were Smt.Kaushalya Sampat (Respondent No.2), Mr.Rajesh Sampat (Respondent No.3) and Ms.Rashmi Sampat (Respondent No.4).  The Respondent No.5 was the Constituted Attorney of the Respondent No.1 and its partners.
b)
Since the Respondent No.1 was interested in developing a property at Bhavani Shankar Road, Dadar (W), Mumbai, it was informed to the Appellant and his wife, who showed their willingness to invest as joint venture partners.  As per the understanding between the Respondent No.1 and the Appellant along with Smt.Brinda Miller, a deed of partnership dated 26.09.2001 was entered into wherein, it was agreed that they would take part in the development of the said immovable property in a single joint venture partnership. 
c)
The cost of the project was to be borne equally by the Respondents Nos.1 to 5 as well as the Appellant and his wife.  The Appellant and his wife had contributed a sum of Rs.84,00,000/- by cheque from 19.10.2001 to 31.03.2002, which was paid into M/s.Deccan Enterprises.  The Respondents Nos.1 to 5 required funds for carrying out construction activity and they called upon the Appellant and his wife to contribute their share of contribution towards the construction cost to which the Appellant and his wife expressed their inability to contribute on the ground that they have no funds and that they wanted to withdraw themselves from the said project.
d)
That the Appellant had forced the Respondents Nos.1 to 5 to enter into an unreasonable, unfair and unjust memorandum of understanding dated 07.05.2002 (Ex.C-2) and demand promissory note dated 04.05.2002 (Ex.C-1).  Significantly, in their statements u/s.313 of Cr.P.C. the Respondent No.5 & Respondent No.1 had admitted the execution of the said demand promissory note (Ex.C-1) and memorandum of understanding (Ex.C-2) in favour of the Appellant and had also admitted their liability to pay to the Appellant the said sum of Rs.2,40,00,000/-.  The Respondent No.5 falsely and dishonestly contended in his affidavit that the said memorandum of understanding (Ex.C-2) and said demand promissory note (Ex.C-1) were not given voluntarily by the Respondents Nos.1 & 5 but the same were given under compulsion and coercion.  According to the Respondent No.5 the said memorandum of understanding and promissory note were only provisional or tentative arrangement till the settlement of accounts was done either independently or through the process of arbitration.     

e)
The cheque at Ex.C-3 was part of the said assurance and given as a security to the Appellant in pursuance of the said memorandum of understanding and promissory notice, which was not supposed to be deposited till the accounts were settled either independently or through the process of arbitration.  

f)
Till the accounts were settled the Respondents Nos.1 to 5 had issued the cheque at Ex.C-39 with an understanding that the same was not to be deposited till the accounts were settled either independently or through the process of arbitration.  Inspite of the said understanding the Appellant had deposited the said cheque which was dishonoured and thereafter a notice was issued to pressurize the Respondents Nos.1 to 5 for unreasonable demand.
g)
Pursuant to the said notice the Respondent No.5 had issued fresh cheque at Ex.C-3 for Rs.74,00,000/- drawn on Union Bank of India, Bandra (W) Branch, Mumbai, which was signed by the Respondent No.5, for and on behalf of the Respondent No.1.  Upon the dishonour of Ex.C-3 the Appellant had issued a notice dated 19.05.2006 (Ex.C-6) which was received by the Respondents Nos.1 to 5.  The Respondents Nos.1 to 5 vide their reply dated 10.06.2006 had denied their liability to pay Rs.74,00,000/- to the Appellant.  Thereafter, the Appellant had sent his rejoinder dated 22.06.2006 which was containing the outstanding amount payable by the Respondent No.1.
h)
That there was no legally enforceable liability for the sum of Rs.74,00,000/- which was claimed by the Appellant.  The Appellant had failed to prove his case and further the Respondents Nos.1 to 5 were entitled for acquittal and the complaint filed against them was liable to be dismissed.

13)
The Appellant states that after the filing of aforesaid affidavit evidence of the Respondent No.5 (D.W.No.1), the Presiding Officer attached to the 12th Court of Metropolitan Magistrate, Shri N.J.Jamadar, came to be promoted as Addl. Chief Metropolitan Magistrate and was transferred to the Court of Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai.  Since the trial of the said case was substantially part heard and conducted before the said Presiding Officer, Shri N.J.Jamadar, the said case was ordered to be transferred by the Ld. Chief Metropolitan Magistrate to the Court of Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai, Shri N.J.Jamadar, and the same was numbered as C.C.No.4/SS/08.


14)
The Appellant states that thereafter, the Ld. Presiding Officer, Shri N.J.Jamadar, was promoted as Adhoc Sessions Judge and was transferred out of Mumbai and in his place Shri D.W.Deshpande came to preside over the said 5th Court, Dadar, Mumbai.  The cross-examination of the Respondent No.5 commenced and continued before the Ld. Addl. Chief Metropolitan Magistrate, Shri D.W.Deshpande.  The Respondent No.5 was cross-examined by the Advocate for the Appellant on 16.09.2008, 18.11.2008, 07.03.2009, 20.06.2009 and 03.07.2009.  The Respondent No.5 in his cross-examination admitted that:

i)
The partners of the Respondent No.1 had intimated the Appellant about the terms and conditions for the development of the said property.  The Respondent No.5 did not remember whether at the time of issuing Ex.C-3 the Respondents Nos.1 to 5 issued any covering letter to the Appellant.  The Respondent No.5 did not enquired with the Respondents Nos.1 to 4 whether they had issued any covering letter along with Ex.C-3.  It was true that even prior to the issuance of Ex.C-3 the Respondents Nos.1 to 5 had issued another cheque of Rs.74,00,000/- (Ex.C-39) in favour of the Appellant, which was also bounced for which a demand notice dated 04.07.2005 was given to the Respondents Nos.1 to 5.  The Respondent No.5 did not know whether any reply was given by any of the Respondents Nos.1 to 5 to the said notice dated 04.07.2005.  It was true that inspite of receiving the said notice dated 04.07.2005 upon the dishonour of Ex.C-39 the said sum of Rs.74,00,000/- was not paid to the Appellant by the Respondents Nos.1 to 5.  

ii)
It was true that after receiving Ex.C-6, the Respondent No.5 came to know that Ex.C-3 was dishonoured in May 2006.  
iii)
The Respondent No.5 had discussion with other Respondents Nos.2 to 4 before giving reply (Ex.C-25) to the Appellant.  It was true that none of the Respondents Nos.2 to 4 had told the Respondent No.5 to mention in Ex.C-25 that the cheque at Ex.C-3 was issued under force, coercion or compulsion.

iv)
It was true that at the relevant time the partners of the Respondent No.1 had agreed with regard to memorandum of understanding at Ex.C-2.  It was true that none of the partners of the Respondent No.1 wrote any letter to the Appellant that the said memorandum of understanding was given involuntary or under compulsion or under coercion.  None of the partners of the Respondent No.1 had filed any proceedings to seek declaration that the memorandum of understanding at Ex.C-2 should be declared null and void.  


v)
The Respondent No.5 did not remember whether the Appellant had filed any statement of claim against the Respondents Nos.1 to 5 before the Advocate Ms.Shamima Tally.  The Respondent No.5 had received a formal award sent by Advocate Ms.Shamima Tally regarding the arbitration between the Appellant and the Respondents Nos.1 to 5, which award did not bored the signature of the said Advocate Ms.Shamima Tally or any other person.  The Respondents Nos.1 to 5 had not given any evidence in the said arbitration proceedings before Advocate Ms.Shamima Tally.  The Respondent No.5 had no documentary evidence to show that the arbitration was initiated between the Appellant and the Respondents Nos.1 to 5.
vi)
The Respondent No.5 had discussion with other Respondents regarding the initiation of arbitration proceedings by them against the Appellant.  However, the Respondent No.5 never demanded any copy of pleadings from the other Respondents.
vii)
The Respondent No.5 did not remember whether the cheque of Rs.74,00,000/- mentioned in para 4 of Ex.C-25 was a cheque dated 31.03.2005.  The Respondent No.5 also did not remember whether the cheque of Rs.74,00,000/- mentioned in para 4 of Ex.C-25 was Ex.C-3 of the above case.

viii)
The Respondent No.5 had no documentary evidence to show that Ex.C-3 was given to the Appellant as a security.  Prior to June 2006, the Respondents Nos.1 to 5 had not agreed to give security to the Appellant.  The Respondents Nos.2 to 4 did not inform the Respondent No.5 that Ex.C-3 was given to the Appellant as a security.  
ix)
The Respondent No.5 had not come across any documents in the record of Respondent No.1 to show that Ex.C-3 was given to the Appellant as a security.  Till today, the Respondents Nos.1 to 5 had not taken any action against the Appellant regarding the presentation of Ex.C-3 either with the Police or in any Courts of Law.  The Respondents Nos.1 to 5 had not sent any notice to the Appellant regarding the misuse of Ex.C-3.
x)
It was true that on behalf of the Respondents Nos.1 to 4 the Respondent No.5 had issued Ex.C-3 to the Appellant.
xi)
The Respondent No.5 had to verify whether prior to 07.05.2002 Miller Group of the Appellant had contributed Rs…………………….. partly in M/s.Deccan Venture and partly in M/s.Deccan Enterprises.  The Respondent No.5 did not remember whether Miller Group of the Appellant had paid Rs.37 lakhs to M/s.Alfa Electricals for vacating the property had Bhavani Shankar Road, Dadar, Mumbai, who was a tenant of Bhagwandas Nayak.
xii)
By issuing Ex.C-39 the Respondent No.5 admitted that it was the same cheque issued by the Respondents Nos.1 to 5 prior to Ex.C-3.  The Respondent No.5 had signed Ex.C-39 on behalf of the Respondents Nos.1 to 4.  It was true that Ex.C-3 was issued in lieu of Ex.C-39. 
xiii)
Unless the Respondent No.5 verified the books of accounts he could not say whether any addition to the amount of Rs.1,02,00,000/- or any other amount was contributed by the Appellant in M/s.Deccan Venture.  The Respondent No.5 did not remember whether Respondents Nos.1 to 4 had issued any letter to the Appellant demanding balance contribution in M/s.Deccan Venture.
xiv)
There was no documentary proof on record to show that the Appellant had withdrawn from M/s.Deccan Venture project.

xv)
The Respondents Nos.2 to 4 never complained to the Respondent No.5 against the Appellant about demanding exorbitant profit.  The Appellant had never written any letter to the Respondent No.1 demanding exorbitant profit in share. 
xvi)
It was true that in the year 2002 the financial condition of the Respondent No.1 was not sound.

xvii)
The Respondent No.5 was required to verify whether Ex.C-1 and Ex.C-2 were provisional or tentative arrangement.

xviii)
The Respondent Nos.2 to 4 were having access to the books of accounts of the Respondent No.1.  The Respondent No.5 had not written any letter to the Appellant for settlement of the accounts of M/s.Deccan Venture.
xix)
The Respondent No.1 never gave any assurance to the Appellant.  The Respondents Nos.2 to 4 never gave any assurance to the Appellant.  Personally the Respondent No.5 also had not given any assurance to the Appellant.  However, the reference of assurance given to the Appellant was correctly mentioned in para 14 of the affidavit evidence of the Respondent No.5.  The said assurance was given regarding the payment of Rs.74 lakhs.  The Respondent No.5 did not have any talk or discussion with the Respondents Nos.2 to 4 before giving the said assurance. 

xx)
The Respondent No.5 had no documents to show that Ex.C-1 and Ex.C-2 were given to the Appellant as security.  None of the Respondents had demanded in writing any particulars of the accounts from the Appellant for settlement of accounts.  The Respondent No.1 had not prepared computation of accounts for the settlement of accounts of M/s.Deccan Venture.

xxi)
The Respondent No.5 had not verified whether Miller Group of Appellant had paid a sum of Rs.37 lakhs to Alfa Electricals for vacating the said property at Bhavani Shankar Road, Dadar, Mumbai.  However, it was true that Alfa Electircals had given possession of the premises to the Respondent No.1. 

xxii)
By seeing the statement of accounts of the Respondent No.1 it was true that the cheques at Ex.C-3 and C-39 were issued from the same bank account no.14009 of the Respondent No.1.
xxiii)
It was true that the entire details of the accounts of M/s.Deccan Venture and the Appellant were known to the Respondent No.5 and therefore there was no demand made by the Respondent No.5 in Ex.C-25.  The Respondent No.5 had not shown Ex.C-25 to the Respondents Nos.2 to 4 before sending the same to the Appellant.

xxiv)
The Respondent No.5 did not remember whether Respondent No.1 had executed Ex.C-1, Ex.C-2 and Ex.C-3 as a security.  

xxv)
It was true that the Respondent Nos.2 to 5 were doing the business of the Respondent No.1.

15)
The Appellant states that from the evidence given by the Respondent No.5, who was a Constituted Attorney of the Respondents Nos.1 to 4, the case set up by the Appellant in his complaint and substantiated in his affidavit evidence stood corroborated and strengthened from the evidence given by the Respondent No.5 in his cross-examination.  The Respondent No.5 in his evidence proved all the ingredients to constitute an offence punishable u/s.138 of Negotiable Instruments Act.  The respondent No.5 in his evidence admitted that the cheque at Ex.C-3 under the signature of the Respondent No.5 was issued from the bank account maintained by the Respondent No.1, which was dishonoured when presented to the bank.  The Respondent No.5 further admitted that inspite of receiving the demand notice (Ex.C-6) from the Appellant no payment was made by any of the Respondents Nos.1 to 5 in lieu of the said Ex.C-3.  Thus, the evidence given by the Respondent No.1 lent sufficient corroboration and strengthened to the evidence given by the Appellant for bringing home the charge against the Respondents Nos.1 to 5.   

Falsity of defense put forward by the Respondent No.5: Though, the Respondent No.5 in his affidavit of evidence filed in September 2007 claimed for the first time that the Appellant on account of his inability to invest further contribution in the said joint venture project withdrew himself abruptly, such fact was never put on record by the Respondent No.5 at the earliest possible opportunity when the Respondent No.5 sent his reply dated 10.06.2006 (Ex.C-25) to the Appellant and his wife.  Similarly, though the Respondent No.5 in his affidavit evidence contended that the memorandum of understanding (Ex.C-2) and promissory note (Ex.C-1) were signed under duress and force and that the said memorandum of understanding was unreasonable, unfair and unjust, such facts were never placed on record at the earliest possible opportunity, when the Respondent No.5 sent his reply (Ex.C-25) to the Appellant and his wife.  On the contrary the Respondent No.5 in para 4 of Ex.C-25 clearly admitted that “you had arrived at an understanding whereby a cheque of Rs.74 lakhs was given towards settlement”.  Significantly, the Respondent No.5 in Ex.C-25 written to the Appellant, never called upon or required the Appellant to furnish any details/particulars of accounts so as to arrive at any settlement of accounts.  On the contrary, the Respondent No.5 in his cross-examination admitted that the entire details of the accounts of M/s.Deccan Venture and the Appellant were known to the Respondent No.5 and therefore no demand was made by the Respondent No.5 for the said details in Ex.C-25.  In view of the above defense put forward by the Respondent No.5 that Ex.C-39 was issued with an understanding that the same was not to be deposited till the accounts were settled is false and incorrect to the knowledge of the Respondent No.5.  Had there been any valid or genuine defense available to the Respondents Nos.1 to 5 with regard to the dishonour of Ex.C-3, the Respondent No.5 ought not to have failed to mention or place on record the same at the earliest possible opportunity while sending his reply at Ex.C-25 to the Appellant.     
16)
The Appellant states that in para 2 (d) of Ex.C-26 the Appellant had furnished specific details about the payments made by the Respondent No.1 for an aggregate sum of Rs.81 lakhs, which was never disputed or denied by any of the Respondents Nos.1 to 5.  As per the said details lastly a sum of Rs.16 lakhs was paid by the Respondent No.1 to the Appellant on or about 10.11.2003.  Further, upon the request made by the Respondents Nos.1 to 5 to the Ld. Magistrate, 12th Court, Bandra, Mumbai, for directing the Appellant to produce certain documents, the Appellant along with an application dated 22.05.2007 had duly produced on record the extract of ledger accounts from 01.04.1999 to 31.03.2006, income-tax returns for the years 2001-02 to 2006-07, bank statements of Standard Chartered Grindlays Bank for the years 22.09.2001 to 20.03.2002.  From the ledger accounts statement of the Appellant for the period 01.04.2003 to 31.03.2004 it was clearly manifest that a sum of Rs.16 lakhs was paid by the Respondent No.1 to the Appellant on 10.11.2003 by a cheque No.825159.  Thus, there was sufficient oral and documentary evidence on record to show that the payment of Rs.16 lakhs was made by a cheque by the Respondent No.1 to the Appellant on 10.11.2003.
17)
The Appellant states that the Respondents Nos.2 to 4 never examined themselves on oath nor any other persons as their defense witnesses.  The Respondent No.1 also did not examine any person as a defense witness.  After the completion of cross-examination of the Respondent No.5 the Ld. Magistrate was pleased to adjourn the said case for final arguments.

18)
The Appellant states that on 06.08.2009 the Advocate for the Appellant submitted memorandum of written arguments (Ex.C-41) submitting inter alia therein the commission of an offence u/s.138 of Negotiable Instruments Act by the Respondents Nos.1 to 5 and proving of the said offence by the Appellant.  A true copy of the said memorandum of arguments was also furnished to the Advocate for the Respondents Nos.1 to 5.  On the same day i.e. 06.08.2009 the Respondents Nos.1 to 5 filed their memorandum of arguments (Ex.C-42) u/s.314 of Cr.P.C.  The Respondents Nos.1 to 5 in their aforesaid memorandum of arguments contended that the Appellant has not explained in his evidence as to how a sum of Rs.2,40,00,000/- had became due and payable within a period of 7 months and 8 days.  However, the Respondents Nos.1 to 5 could not offer any explanation or justification about their acknowledgement and admission to pay the said sum of Rs.2,40,00,000/- to the Appellant, which was mentioned in Ex.C-1 and Ex.C-2.   
19)
The Appellant states that the Respondents Nos.1 to 5 in their memorandum of arguments further contended that since they had promised to pay a sum of Rs.1,02,00,000/- on 04.05.2002 the said debt became barred by limitation on 03.05.2005.  As Ex.C-3 was issued on 14.11.2005 the same could not be said to have been issued for any existing debt or liability.  However, the Respondents Nos.1 to 5 did not offered any explanation or justification about the last payment of Rs.16 lakhs made by the Respondent No.1 to the Appellant on 10.11.2003, which was duly mentioned in Ex.C-26 as well as the ledger statements brought on record by the Respondent No.1 to 5 during the cross-examination of the Appellant.  
20)
The Respondents Nos.1 to 5 further contended that Ex.C-3 was issued to the Appellant as and by way of security, which was tried to be encashed by the Appellant in the absence of satisfactory resolution of the dispute.  The Respondents Nos.1 to 5 contended that the cheque at Ex.C-3 was issued merely as a security till the financial settlement between the Appellant and the Respondent No.1 took place.  However, the Respondents Nos.1 to 5 did not offer any explanation or justification as to why the accounts were required to be settled finally especially when the Respondent No.2 had admitted that the entire details of accounts of M/s.Deccan Venture and the Appellant were known to the Respondent No.5 and therefore, there was no such demand made by the Respondent No.5 in Ex.C-25.  The Respondent No.5 had further admitted that he had no documentary evidence to show that the cheque at Ex.C-3 was given to the Appellant as a security.  Though, the Respondent No.5 in his reply at Ex.C-25 had contended that a cheque of Rs.74 lakhs was handed over to the Appellant as a security, the Respondent No.5 in his cross-examination admitted that he did not remember whether the said cheque referred in para 4 of Ex.C-25 was Ex.C-3 or some other cheque.  The Respondent No.5 never contended in his statement recorded u/s.313 of Cr.P.C. i.e. Ex.C-3 was issued by him on behalf of the Respondent No.1 in favour of the Appellant as and by way of security.     
21)
The Appellant states that after receiving respective memorandum of arguments of both the parties, the Ld. Magistrate was pleased to adjourn the said case for pronouncement of judgment on following dates:
	Sl.No.
	Date

	1.
	06.08.2009

	2.
	17.08.2009

	3.
	29.08.2009

	4.
	09.09.2009

	5.
	25.09.2009

	6.
	03.10.2009

	7.
	15.10.2009

	8.
	28.10.2009


22)
The Applicant states that ultimately on 28.10.2009 the Ld. Addl. Chief Metropolitan Magistrate (Shri D.W.Deshpande) was pleased to pronounce only the operative part of the order in the open Court and was pleased to acquit the Respondents Nos.1 to 5 of an offence u/s.138 of Negotiable Instruments Act by passing a judgment and order to that effect.  However, the Ld. Magistrate recorded in the said judgment and order that the same was dictated and pronounced in open Court.  Annexed hereto and marked as Exhibit B is the certified copy of the judgment and order dated 28.10.2009 passed by the Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai in C.C.No.4/SS/08.
23)
Being aggrieved and dissatisfied with the judgment and order dated 28.10.2009 passed by the Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai, in the said C.C.No.4/SS/08 (which judgment and order for the sake of brevity and convenience is hereafter referred as the impugned order), the Appellant most respectfully prays that the records and proceedings of C.C.No.4/SS/08 from the file of Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai, be called for and after examining the legality, validity, propriety and correctness of the impugned order, the same be reversed and set aside and the Respondents Nos.1 to 5 be ordered to be convicted and sentenced for an offence u/s.138 of Negotiable Instruments Act on following amongst the other grounds. 
G R O U N D S

a)
The Ld. Magistrate committed a serious error of law and facts in observing that neither in the complaint nor in the evidence the Appellant had stated as to how the figure of Rs.2,40,00,000/- was derived.  The Ld. Magistrate ought to have perused and seen the demand promissory note (Ex.C-1) and memorandum of understanding (Ex.C-2) executed by the Respondents Nos.1 to 5 wherein, the Respondents Nos.1 to 5 themselves had confirmed and agreed to pay a sum of Rs.2,40,00,000/- to the Appellant.  Throughout the trial, the aforesaid two documents i.e. demand promissory note and memorandum of understanding were never challenged or disputed by any of the Respondents Nos.1 to 5.  Inspite of subjecting the Appellant to searching cross-examination for several dates, none of the Respondents Nos.1 to 5 had succeeded in demolishing the evidentiary value of Ex.C-1 and Ex.C-2.  Further, the demand promissory note at Ex.C-1, being in the nature of negotiable instrument, the Ld. Magistrate was required to draw a presumption u/s.118 of the Negotiable Instruments Act in favour of the Appellant and against the Respondents Nos.1 to 5 with regard to the amount admitted and acknowledged by the Respondents Nos.1 to 5 in the said Ex.C-1.  Since there existed certain documentary evidence executed by the Respondents Nos.1 to 5 admitting their liability to pay a sum of Rs.2,40,00,000/- to the Appellant in Ex.C-1 and Ex.C-2, there was no obligation in law on the Appellant to furnish any details or particulars to show how the said figure of Rs.2,40,00,000/- was arrived at. 
b)
The Ld. Magistrate committed a serious error of law and facts in disregarding the liability of Rs.2,40,00,000/- admitted by the Respondents Nos.1 to 5 towards the Appellant by observing that no accounts were furnished by the Appellant when he left the joint venture project.  Once the Respondents Nos.1 to 5 had executed a demand promissory note at Ex.C-1 and 3 days after a memorandum of understanding, Ex.C-2, promising therein to pay the sum of Rs.2,40,00,000/- to the Appellant, there was no obligation in law on the Appellant to furnish any accounts books to show as to how the said sum of Rs.2,40,00,000/- have been arrived at.  Inspite of clear cut admission and acknowledgement of the liability of the Respondents Nos.1 to 5 in Ex.C-1 and Ex.C-2, the Ld. Magistrate tried to put burden on the Appellant to show as to how the said sum of Rs.2,40,00,000/- had been arrived at.  
c)
The Ld. Magistrate committed a serious error of law in observing that no accounts were furnished by the Appellant when he left the joint venture project.  The Ld. Magistrate ought to have seen the evidence given by the Respondent No.5 on 03.07.2009 in which the Respondent No.5 had admitted that “it is true as entire details of the accounts of M/s.Deccan Venture and the Complainant were known to me therefore there was no demand from me in Ex.C-25”.  The Respondent No.5 had further admitted in his evidence that there was no reason mentioned in Ex.C-25 about the demanding the accounting details of M/s.Deccan Venture from the Appellant.  Inspite of there being evidence on record that the accounts of M/s.Deccan Venture were very well known to the Respondent No.5, the Ld. Magistrate misdirected himself in observing that the Appellant had not furnished accounts of the said M/s.Deccan Venture, when he left the joint venture project. 

d)
The Ld. Magistrate ought to have appreciated, kept in mind and followed the provisions of Sec.118 and 139 of Negotiable Instruments Act while appreciating the evidence given by both the parties in the said case.  As per Sec.118 of Negotiable Instruments Act the burden was on the Respondents Nos.1 to 5 to prove the absence of consideration for executing the demand promissory note at Ex.C-25 in favour of the Appellant for the sum of Rs.2,40,00,000/-.  Similarly, in view of the mandatory provision of Sec.139 of Negotiable Instruments Act, the entire evidential burden was on Respondents Nos.1 to 5 to prove that Ex.C-3 was not issued towards the discharge of any existing debt or legal liability.  

e)
The Ld. Magistrate has apparently misinterpreted the oral and documentary evidence available on record for disbelieving the lawful claim of the Appellant against the Respondent No.1 on frivolous ground that neither in the complaint nor in the evidence the Appellant had explained as to how the said figure of Rs.2,40,00,000/- had been derived. 

f)
The Ld. Magistrate further misdirected himself in observing that neither in the complaint nor in the affidavit evidence of the Appellant it was disclosed as to how much amount the Appellant had received from the Respondent No.1 when he left the joint venture project.  A plain reading and bare perusal of Ex.C-26, being rejoinder dated 22.06.2006 issued by the Appellant clearly described in para 2 (c) about the total amount of Rs.81 lakhs received by the Appellant during 12.06.2003 to 10.11.2003.  Inspite of having annexed the copy of Ex.C-26 along with his affidavit evidence (which is duly referred in para 11 of the affidavit), the Ld. Magistrate in ignorance of the said Ex.C-26 went ahead in observing that the Appellant had not disclosed in his affidavit of evidence as to how much amount he has received from the Respondent No.1.  The Ld. Magistrate erred in law in observing that the Appellant had not furnished any details about his investment of Rs.1,02,00,000/- in the joint venture project.  A plain reading and bare perusal of recitals of Ex.C-2 admitted by the Respondents Nos.1 to 5 itself reveal that the Appellant had contributed an aggregate amount of Rs.1,02,00,000/- towards the said joint venture project.  Inspite of the said amount having been categorically admitted in the recitals of Ex.C-2 the Ld. Magistrate went ahead in observing erroneously that the Appellant had not submitted any details of the said contribution of Rs.1,02,00,000/- in the said joint venture project.  

g)
The Ld. Magistrate ought to have appreciated and seen that the Advocate for the Respondents Nos.1 to 5 had never challenged or called upon the Appellant during his cross-examination to furnish the details of said contribution of Rs.1,02,00,000/-.  Further, the Respondents Nos.1 to 5 never offered any explanation or justification as to why they admitted in the recitals of Ex.C-2 about the contribution of the Appellant for the aggregate sum of Rs.1,02,00,000/- in the said joint venture project.  Once having admitted and acknowledged the contribution of the Appellant for the sum of Rs.1,02,00,000/- in the said joint venture partnership in Ex.C-2, it was impermissible to the Respondents Nos.1 to 5 to insist on the details of the said contribution especially when Ex.C-1 and Ex.C-2 were never challenged or denied by the Respondents Nos.1 to 5.
h)
The Ld. Magistrate again erred in law in holding that no evidence was brought on record by the Appellant to show as to how much amount was refunded to the Appellant by the Respondent No.1.  A plain reading and bare perusal of Ex.C-26 in para 2 (c) clearly mention the refund of following amounts by the Respondent No.1 to the Appellant out of their total liability of Rs.2,40,00,000/-.
	Sl.No.
	Amount (Rs.)
	Date of Refund

	1.
	15,00,000/-
	12.06.2003

	2.
	50,00,000/-
	16.09.2003

	3.
	16,00,000/-
	10.11.2003

	Total
	81,00,000/-
	


Inspite of the aforesaid details intimated by the Appellant to the Respondents Nos.1 to 5 at the earliest possible opportunity in Ex.C-26, the Ld. Magistrate erroneously and incorrectly observed that the Appellant had failed to show as to how much amount was refunded to him by the Respondent No.1.

i)
The Ld. Magistrate ought to have appreciated and seen that after having executed Ex.C-1 on 04.05.2002 and Ex.C-2 on 07.05.2002 admitting inter alia therein the liability of the Respondent No.1 to pay Rs.2,40,00,000/- to the Appellant, the Respondents Nos.1 to 5 were estopped in law from challenging the quantum of said amount or insisting on the bifurcation of the said sum of Rs.2,40,00,000/-, there was no obligation cast on the Appellant to furnish any bifurcation of the said sum of Rs.2,40,00,000/- either in the complaint or in the affidavit evidence especially when the Respondents Nos.1 to 5 had themselves confirmed their liability to pay the said amount firstly on 04.05.2002 by executing a demand promissory note and 3 days thereafter in separate memorandum of understanding, Ex.C-2, which were in favour of the Appellant.  Insisting the details or bifurcation of the said amount of Rs.2,40,00,000/- after having executed Ex.C-1 and Ex.C-2 was absolutely redundant and futile exercise, which ought not to have defeated the legitimate claim of the Appellant.
j)
Since the details of amounts purported to have been paid by the Respondent No.1 to the Appellant were in the successive knowledge of the Respondent No.1, the evidential burden u/s.106 of Evidence Act rested on the Respondents Nos.1 to 5 to prove the said fact by producing on record their respective bank statements showing the payment of periodical amounts (if any) to the Appellant.  Since the Respondents Nos.1 to 5 never chose to produce either their bank statements or such other documentary evidence showing the so-called payment of Rs.1,02,00,000/- to the Appellant, the Ld. Magistrate ought not to have disbelieved or discarded the evidence given by the Appellant.  

k)
On one hand (in para 20) the Ld. Magistrate observed that in the affidavit evidence of the Appellant it was not mentioned as to how much amount the Appellant received from the Respondent No.1, whereas, in the last portion of para 22, the Ld. Magistrate has himself mentioned the receipt of Rs.81 lakhs by the Appellant out of the total sum of Rs.2,40,00,000/- along with the break-up with dates and amounts of the said payments.  Thus, inspite of being apparent from Ex.C-26 which is a part of affidavit evidence of the Appellant showing the receipt of Rs.81 lakhs by the Appellant from the Respondent No.1, the Ld. Magistrate went ahead in observing that there was no mention in the affidavit of the Appellant as to how much amount he received from the Respondent No.1. 
l)
The Ld. Magistrate ought to have appreciated and seen that the Appellant in his rejoinder at Ex.C-26 had categorically furnished the details of total amount of Rs.81 lakhs received by the Appellant from the Respondent No.1 leaving behind the balance of Rs.1,59,00,000/-.  Since it was the case of the Respondent No.1 about having paid Rs.1,02,00,000/- to the Appellant, it was incumbent upon the Respondents Nos.1 to 5 to produce before the Ld. Magistrate the documentary evidence (if any) evidencing the said payment of Rs.1,02,00,000/- to the Appellant.  Instead of drawing adverse inference against the Respondents Nos.1 to 5 on account of their failure to produce documentary evidence showing the alleged payment of Rs.1,02,00,000/- to the Appellant, the Ld. Magistrate went ahead in disbelieving the outstanding claim of the Appellant for Rs.1,59,00,000/- by presuming that the Respondent No.1 had paid the alleged sum of Rs.1,02,00,000/- to the Appellant.  The Appellant has not been able to understanding as to how the Ld. Magistrate has arrived at a figure of interest of Rs.1,14,48,000/- in para 23 of the impugned order.  Significantly, such argument or submission had never been advanced by any of the Respondents Nos.1 to 5 in their defense.
m)
The Ld. Magistrate committed a serious error and mistake in accepting the false defense of the Respondents No.5 that Ex.C-1 and Ex.C-2 were entered into only to give assurance of return of contribution made by the Miller Group of the Appellant and that the same were issued as a security till the accounts were settled independently or through the process of arbitration.  Since the Respondent No.5 had himself admitted in his cross-examination that the accounts of M/s.Deccan Venture were already known to him, there was no question of settling such accounts either independently or through any arbitration process.  Therefore, there could not have been any question for issuing Ex.C-1 and Ex.C-2 to the Appellant as and by way of security till the accounts of the Appellant in respect of the said M/s.Deccan Venture were settled with the Respondent No.1. 
n)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No.5 during his cross-examination had admitted that he had never written any letter to the Appellant for the settlement of accounts of the said joint venture.  The Respondent No.1 further admitted that none of the Respondents Nos.1 to 5 had given any assurance for the settlement of accounts.  Since the Respondents Nos.1 to 5 claimed that they had never given any assurance to the Appellant for the settlement of accounts, there could not have been any occasion or justification for issuing Ex.C-1 and Ex.C-2 to the Appellant either provisionally or tentatively till their accounts were settled independently or through arbitration.
o)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No.5 in his cross-examination had admitted that he had no documents to show Ex.C-1 and Ex.C-2 were given to the Appellant as security.  Inspite of the aforesaid admission the Ld. Magistrate committed a serious error of appreciating the evidence that Ex.C-1 and Ex.C-2 were given either provisionally or by way of tentative arrangement till the settlement of accounts between the parties.

p)
The Ld. Magistrate erred in law in observing that no suggestion was given to the effect that Ex.C-1 and Ex.C-2 were not made for any provisional or tentative arrangement.  There was no question of giving Ex.C-1 and Ex.C-2 to the Appellant by way of any provisional or tentative arrangement till the settlement of accounts, since the Respondent No.5 himself had admitted in his evidence that the accounts of M/s.Deccan Venture were already known to him.  In any event, the Respondent No.5 never adduced any evidence throughout the trial as to what was the so-called provisional or tentative arrangement which necessitated the issuing of Ex.C-1 and Ex.C-2 in favour of the Appellant.    
q)
The Ld. Magistrate ought to have appreciated and seen that apart from the bare words of the Respondent No.5 there was no documentary evidence or material to probablise the defense of the Respondents Nos.1 to 5 that Ex.C-1 and Ex.C-2 were given to the Appellant either provisionally or by way of tentative arrangement. 

r)
The Ld. Magistrate erred in law in observing that cheque at Ex.C-3 was issued as and by way of security.  Inspite of the Respondent No.5 having admitted in his cross-examination that he did not have any documents to show that Ex.C-3 was issued to the Appellant by way of security, the Ld. Magistrate held erroneously that Ex.C-3 was issued to the Appellant by way of security.  The Ld. Magistrate appears to have drawn unwarranted and misplaced inference from the fact that thought the cheque, Ex.C-3 was dated 14.11.2005  the Appellant had not deposited the same immediately.  The Ld. Magistrate ought to have seen the substantive evidence given by the Appellant in his examination-in-chief that the Respondents Nos.1 to 5 had requested the Appellant to defer the presentment of the said cheque from time to time on the ground that they were in the process of arranging the funds.  In view of the aforesaid factual position no adverse inference could have been drawn against the Appellant for not depositing the said cheque, Ex.C-3 immediately.  In any event, the Appellant had legal right to present the said cheque, Ex.C-3 for encashment within the period of 6 months.
s)
The Ld. Magistrate erred in law in disbelieving the nature of the cheque at Ex.C-3 by observing that no prudent person would wait for 5 months to deposit the cheque at Ex.C-3.  The Ld. Magistrate ought to have appreciated and seen that even the earlier cheque for the same amount of Rs.74 lakhs (Ex.C-39) issued by the Respondent No.1 in March 2005 was also dishonoured and returned unpaid and therefore there was no reason on the part of the Appellant to show any undue haste in depositing the subsequent cheque at Ex.C-3 especially when the Respondents Nos.1 to 5 were in the habit of requesting the Appellant for not presenting the said cheque immediately.

t)
The Ld. Magistrate appears to have ventured into unwarranted conjectures and surmises in holding that Ex.C-3 was issued towards security and not for discharging any debt or legal liability of the Respondent No.1.  Only on the ground that the said cheque at Ex.C-3 was deposited by the Appellant after 5 months of 14.11.2005, the Ld. Magistrate appears to have found an opinion that the said cheque at Ex.C-3 was issued by way of security.  The entire approach adopted by the Ld. Magistrate in arriving at conclusion that Ex.C-3 was issued by way of security is erroneous, incorrect, improper and contrary to the weight age of oral and documentary evidence available on record.  

u)
The Ld. Magistrate erred in law in holding that the Respondents Nos.1 to 5 had rebutted the presumption u/s.139 of the Negotiable Instruments Act and that they had established the fact that Ex.C-3 was issued only for the purpose of security.  Merely because the Respondents Nos.1 to 5 in their reply to the demand notice at Ex.C-25 had vaguely averred that the cheque at Ex.C-3 was issued by way of security, the same by itself ought not to have been accepted as a valid defense of the said Respondents unless the same was sufficiently probablised by the evidence of the Respondents Nos.1 to 5. 
v)
The Ld. Magistrate ought to have appreciated, followed and kept in mind the principles led down by this Hon’ble Court in the case of Balagi Agencies Pvt. Ltd. vs Vilas Bagi of Bagi Packages & ors., reported in 2009 (1) Bom.C.R.(Cri.) 365, wherein, after considering several judgments this Hon’ble Court has held that “the expression “secure”, as per Black's Law Dictionary means to give security, to assure payment. As per Oxford dictionary security, inter alia, means thing deposited or hypothecated as pledge for fulfillment of undertaking or payment of loan to be forfeited in case of failure. Security is given, not as a piece of paper to be retained by the creditor but to be enforced when the debtor fails to pay the amount.  In this case the subject cheque was given to assure the payment of the goods taken on credit by the accused and once payment was not forthcoming, nor the bank guarantee sought for by the complainant, the Complainant was certainly entitled to enforce the security and this was done by the complainant after due notice to the accused and in such a situation, in my humble view, it could not be said that the subject cheque was not given in payment of any debt or liability and only because it was given as security the accused would not be liable for dishonour of the same. What use is a security which cannot be enforced? Since the accused had not objected to the letter dated 16-3-1999 the complainant was free to complete the details on the cheque, earlier given as security, and present the same to recover the amount due to the complainant. In such a fact situation, the ratio of the Apex Court in I.C.D.S. Ltd. Vs. Beemna Shabeer(supra) was fully attracted. In other words, no doubt the cheque was issued as security but demand to clear the debt was made and upon failure, the security was enforced”. The Ld. Magistrate ought to have appreciated and seen that presuming for the sake of argument and without any admission of the Appellant, even if Ex.C-3 was issued by way of security, the Appellant had every right to present the same for encashment and recover the proceeds of Ex.C-3 once the liability of the Respondent No.1 to pay the said sum of Rs.2,40,00,000/- had been crystallized and confirmed in Ex.C-1 and Ex.C-2.  After having confirmed their liability to pay the said sum of Rs.2,40,00,000/- to the Appellant in Ex.C-1 and Ex.C-2 there was hardly any occasion or justification for the Respondents Nos.1 to 5 for issuing Ex.C-3 as and by way of security.  In any event, the so-called security by way of Ex.C-3 of Rs.74 lakhs could not have been adequate or sufficient security, especially when the liability admitted by the Respondents Nos.1 to 5 in Ex.C-1 and Ex.C-2 was to the extent of Rs.2,40,00,000/-. 
w)
The Ld. Magistrate committed a serious error of law in disbelieving and discarding the lawful claim of the Appellant only on the ground that the Appellant had not furnished any details as to how the said sum of Rs.2,40,00,000/- had been arrived at.  The Ld. Magistrate further erred in law in holding that the Appellant had not established as to how much amount was due and payable by the Respondents Nos.1 to 5 to the Appellant.  A plain reading and bare perusal of Ex.C-26 itself made it very clear out of the total sum of Rs.2,40,00,000/- the Respondent No.1 had paid only the part payment of Rs.81 lakhs and therefore the balance amount of Rs.1,59,00,000/- had remained due and payable.

x)
The Ld. Magistrate committed a serious error of law in holding that the accounts between the parties were not settled and therefore what was due to the Appellant from the Respondents Nos.1 to 5 was not established.  The Ld. Magistrate ought to have appreciated and seen that it was never the case of the Respondents Nos.1 to 5 that on account of non-settlement of the accounts between the parties a sum lesser then Rs.74 lakhs was due and payable by the Respondents Nos.1 to 5.  Further, in spite of having admitted in the cross-examination that the accounts of M/s.Deccan Venture were well-known to the Respondent No.5, no such details or particulars of the said accounts were furnished before the Ld. Magistrate by the Respondent No.5.  In these circumstances the evidential burden rested upon the Respondents Nos.1 to 5 to produce before the Ld. Magistrate the details of the accounts of said joint venture partnership which were within the knowledge of the Respondent No.5. 
y)
The Ld. Magistrate has conveniently ignored the substantive evidence given by the Respondent No.5 in his cross-examination dated 04.04.2009 wherein, the Respondent No.5 has himself admitted that the award passed by the Advocate Ms.Shamima Tally was for more than Rs.74 lakhs.  Since it was the case of the Respondent No.5 himself that Advocate Ms.Shamima Tally had passed an interim award of Rs.74 lakhs, there was no obligation on the Appellant to adduce any further evidence for proving the consideration in respect of Ex.C-3.  In view of the above, there was no question of settlement of any accounts between the Appellant and the Respondent No.1 firstly when according to the Respondent No.5 the Arbitrator, Ms.Shamima Tally, had passed an interim award for Rs.74 lakhs and secondly the accounts of the said joint venture partnership were very well within the knowledge of the Respondent No.5.
z)
The Ld. Magistrate committed a serious error of law in holding that Ex.C-3 was issued towards the discharge of time barred debt.  For arriving at the same finding the Ld. Magistrate appears to have reckoned the date of payment as per memorandum of understanding on or before 31.06.2002.  According to the Ld. Magistrate the period of limitation started from 13.06.2002 to 14.07.2005.  However, the Ld. Magistrate appears to have ignored the ledger statements accounts of M/s.Deccan Venture produced on record on 22.05.2007, which clearly shows the payment of Rs.16 lakhs by cheque no.735290 made by the Respondent No.1 to the Appellant.  In view of the cheque payment of Rs.16 lakhs made by the Respondent No.1 to the Appellant on 10.11.2003, the Ld. Magistrate ought to have reckoned the period of limitation from 10.11.2003 which would have come to an end only on 09.11.2006.  Since Ex.C-3 was dated 14.11.2005 and the same was presented to the bank within the period of its validity, there was no question of the claim of the Appellant having been barred by limitation.  The Ld. Magistrate therefore committed a serious error of law in holding that the claim of the Appellant had become barred by limitation. 

aa)
The Ld. Magistrate committed serious error of law in observing that the Appellant had not mentioned the date of said payment of Rs.16 lakhs.  A bare perusal of Ex.C-26 as well as the ledger accounts forming the part of application dated 22.05.2007 itself reveals clearly that lastly a sum of Rs.16 lakhs was paid by the Respondent No.1 to the Appellant on 10.11.2003 by a cheque.  Inspite of having paid the sum of Rs.16 lakhs to the Appellant by cheque on 10.11.2003 the Ld. Magistrate erred in law in discarding the said entry for the purpose of computing the period of limitation.  The entire approach adopted by the Ld. Magistrate in computing the period of limitation is erroneous, incorrect and contrary to the provisions of Limitation Act.  

bb)
Whether the cheque issued for the discharge of debt or liability which has became barred by limitation can be said to be a cheque for the purpose of Sec.138 of Negotiable Instruments Act has already been referred to the larger Bench by this Hon’ble Court (Coram : His Lordship Mr. Justice R.S.Mohite) on 23.09.2008 in Criminal Application No.2933 to 2936 of 2007 filed by Mr.Dinesh B. Chokshi vs. Rahul Vasudeo Bhatt.  The said reference is still pending for hearing before the Hon’ble Chief Justice and his companion Hon’ble Judge.
cc)
The Ld. Magistrate has committed a serious error of law in passing the impugned order for acquitting the Respondents Nos.1 to 5 for an offence u/s.138 of Negotiable Instruments Act.  The Ld. Magistrate ought to have appreciated and seen that the Appellant had successfully proved the case beyond reasonable doubt against the Respondents Nos.1 to 5.  The Respondents Nos.1 to 5 had miserably failed in rebutting the presumption operating against them u/s.139 of Negotiable Instruments Act.  

dd)
The Ld. Magistrate has not considered and appreciated the oral and documentary evidence available on record in its proper perspective while passing the impugned order.  The Ld. Magistrate has not considered, referred or given weight age to several admissions given by the Respondent No.5 during his cross-examination.

ee)
The Ld. Magistrate has adjourned the said case for the pronouncement of judgment for 7 dates inspite of both the parties having submitted their respective memorandum of arguments on 06.08.2009.  Inspite of the case being in the nature of summary case resting merely on the documents and set out in respective memorandum of arguments of both the parties, the Ld. Magistrate went ahead in adjourning the said case from time to time on 7 occasions delivering the pronouncement of judgment and order ultimately on 28.10.2009.  The Ld. Magistrate therefore, ought to have delivered the judgment and order promptly and expeditiously instead of adjourning the same from time to time on 7 occasions. 

24)
The Appellant craves leave to add, amend, alter or modify the    grounds urged hereinabove.

25)
The Appellant has not filed any other application or petition previously against the impugned order.

26)
The Appellant has filed the present criminal appeal within the period of limitation.

27)
The Appellant has filed a separate application under sub sec.4 of Sec.378 of Cr.P.C. for the grant of special leave to the Appellant for filing the present appeal.  The impugned order passed by the Ld. Magistrate on the face of it is perverse, incorrect and contrary to the weight age of oral and documentary evidence.  The Ld. Magistrate could not have recorded the finding of acquittal in favour of the Respondents Nos.1 to 5 in view of overwhelming oral and documentary evidence available on record against the Respondents Nos.1 to 5.  The Appellant has therefore got strong prima facie case for the exercise of appellate jurisdiction of this Hon’ble Court for reversing and setting aside the impugned order.

Under the circumstances, the Appellant most respectfully prays that this Hon’ble Court be pleased to:


a)
Issue rule in the above appeal.

b)
Call for the records and proceedings of C.C.No.4/SS/08 from the file of Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai. 

c)
Reverse and set aside the judgment and order dated 28.10.2009 passed by the Ld. Addl. Chief Metropolitan Magistrate, 5th Court, Dadar, Mumbai after examining the legality, validity, propriety and correctness of the impugned order and convict the Respondents Nos.1 to 5 for an offence u/s.138 of Negotiable Instruments Act. 

d)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this         day of

December 2009
Mumbai






APPELLANT
ADVOCATE FOR APPELLANT
V E R I F I C A T I O N

I, MR. ALFAZ MILLER, age :        years, the Appellant above named do hereby solemnly declared and state that the contents of the paragraph nos…   are true to my own knowledge, the contents of paragraphs nos …..   are my legal submission and the contents of paragraph no…. are my humble prayer which I believe to be true.

Solemnly declared at Mumbai  

                                                                      BEFORE ME,

Dated this          day of 

December, 2009

Explained and identified by me

ADVOCATE FOR THE APPELLANT

