IN THE COURT OF SESSIONS FOR GREATER BOMBAY 

AT BOMBAY

IN ITS CRIMINAL APPELLATE  JURISDICTION

CRIMINAL APPEAL NO.                  OF 2007.

DHANANJAY J. VED

Residing at 303 Madhu Apartment, 

GIDC., Vapi,

GUJARAT.                                                    …   Appellant.

         Versus

1.   THE STATE OF MAHARASHTRA

2.    KAPIL VIKRAM BHEDA       

       Advocate,

       Residing at

       403, Mukteshwar,

       Sector III

       Vashi,

       NAVI MUMBAI.                                         …    Respondents.


To:

THE HON’BLE THE PRINCIPAL JUDGE AND

OTHER HON’BLE ADDITIONAL SESSIONS

JUDGES OF THE COURT OF SESIONS  FOR

GREATER BOMBAY AT BOMBAY.

THE HUMBLE APPEAL OF THE                                                       APELLANT (THE ORIGINAL ACCUSED )     ABOVE NAMED UNDER SECTION 374          OF                                                     CR.P.C., FOR QUASHING AND                                                       SETTING     ASIDE           THE                                                       JUDGMENT    AND     ORDER                                                      DATED     27-6-2007 PASSED                                                      BY THE LD. METROPOLITAN                                                      MAGISTRATE,   30TH COURT,                                                      KURLA, MUMBAI, IN C.C. NO.                                                      604/SS OF 2004, CONVICTING                                                       THE   APPELLANT    UNDER                                                        SECTION    138      OF      THE                                                        NEGOTIABLE INSTRUMENTS                                                        ACT AND SENTENCING HIM                                                        TO    SUFFER    S.I. FOR  SIX                                                       MONTHS      AND            PAY                                                       COMPENSATION      OF   RS.                                                       5,00,000/- (RUPEES FIVE                                                         LAKHS ONLY).

MOST RESPECTFULLY SHEWETH:

1.
The Appellant (The Original Accused) is an Indian National, domiciled in the State of Gujarat, having his fixed place of residence at Vapi.  The Appellant is a peace-loving and law abiding citizen, having no previous criminal antecedents to his discredit.  The Respondent No. 2 (The Original Complainant) is an advocate enrolled on the roll of Bar council of Maharashtra & Goa.

2.        Pursuant to the private complaint filed by the Respondent No. 2 in the Court of Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai, on 15th September, 2004, for an offence under Section 138 of Negotiable Instruments Act, the Ld. Magistrate was pleased to record the verification statement of the Respondent No. 2 on15th September, 2004 and issue process against the Appellant for an alleged offence vide C.C. NO.604/SS of 2004.   The alleged offence under Section 138 of the Negotiable Instruments Act, is bailable, non cognizable and summary-triable in nature.  Annexed hereto and marked Exhibit-A is the copy of the complaint filed by the Respondent No. 2 against the Appellant in the  Court of Ld. Metropolitan Magistrate, 30th Court, Kurla, in C.C. No.604/SS of 2004.

3.
The Appellant states that on 13th January, 2006, the Ld. Magistrate was pleased to explain the particulars of charge and record the plea of the Appellant in the said case.  The Appellant pleaded not guilty to charge and claimed to be tried.  The Ld. Magistrate was, thereafter, pleased to adjourn the said case for recording the evidence of the Respondent No. 2.
4.
The Appellant states that on 5th June, 2,006, the Respondent No.2 filed his Affidavit as and by way of his Examination In  Chief under Section 145 (1)  of the Negotiable Instruments Act, in the said case.   The Respondent No.2 also produced certain documents and copies of documents along with a separate list while filing his Affidavit Evidence in the said case.

5.
The case set up by the Respondent No.2, in his Affidavit  Evidence, can be summarized briefly as follows:-

(a)     That for valuable consideration, the Appellant issued a cheque dated 26-6-2004 bearing No.755315 for Rs. 5,00,000/- (Rupees Five Lakhs only) drawn on Union Bank of India. Matunga (East) Branch, Mumbai – 400 019 (Exhibit P-3) in favour of the Respondent No. 2.   The said cheque had been drawn from the bank account of the Appellant which was signed in  the presence of the Respondent No. 2.

(b)
That the  consideration valuable  referred by the Respondent No. 2 was a loan taken by the Appellant from the Respondent No. 2 along with other creditors,  through Broker, Mr. Chjampak Savla & Mr. Dhiren Savla in the name of  relatives, friends and employees,  etc., of the Appellant.  For the said purpose, the Appellant had also signed and executed various writings confirming his act of taking loan from various creditors.

©
That the Appellant had signed and executed two separate writings in  favour of the Respondent No. 2, on  stamp papers of Rs. 1,00/- (Exhibit P-4), confirming and accepting that the Appellant had received 5,00,000/ (Rupees Five Lakhs only) from the Respondent No. 2 and had handed over Exhibit P-3 to the Respondent No. 2.

(d)
That the Appellant had taken from the Respondent No. 2 a sum of Rs.  5,00,000/- on 1st December, 2003), through  Mr. Dhiren  Savla & Mr. Champak Savla.  The Appellant had executed several writings, including the writing i.e. declaration on stamp paper of Rs. 20/- (Exhibit P4A) in the presence of Witnesses on 31st January, 2004..  The Appellant had put his left hand thump impression on all the pages of the said writing.

(e)
That after the execution of the aforesaid writings and declarations, the Appellant and others were arrested by the Police,  Economic Offences Wing, GBCB CID, Bombay  in C.R. No. in 64 of 2004 under Section 465, 467, 468, 471, 406, 420 of IPC., in pursuance of the complaint filed by other lenders.

(f)
That the Respondent No. 3 presented the said cheque in his bank account at  Bombay Mercantile C-operative Bank Limited, Vashi, Navi Mumbai.   However, the said cheque (Exhibit P-3) was returned dishonoured by the Bank along with a Cheque Return Memo dated 29-6-2004 issued by Union Bank of India , Matunga (East) Branch with an endorsement “Account Closed”.   Thereafter, Bombay Mercantile Co-op. Bank Ltd.., Vashi Branch vide its Cheque Return Memo dated 30th June, 2004 returned the aforesaid cheque to the Respondent No. 2.

(g)
That the Respondent No. 2, thereafter, through his Advocate, Mr. Hasmukh V. Shah,  issued a demand notice to the Appellant, calling upon him to pay the amount of the said cheque.  The said notice was sent to the Appellant under Regd. Post AD & UPC.    The Respondent No. 2 produced the office copy of the said notice dated 29-7-2004.   The said notice was returned unserved by the Postal Authorities with the remarks “ Intimation posted; not claimed “,  That inspite of intimation by the Postal Authority, the Appellant did not collect the postal  article from the concerned Post Office.   The Respondent No. 2 tendered in evidence an envelope as well as one postal certificate.  Inspite of the aforesaid notice, the Appellant did not pay the amount of the dishonoured cheque and thereby committed the alleged offence..   The Respondent No. 2, therefore, filed the said complaint before the Ld. Magistrate  on 5th June, 2006.

6.
The Appellant states that after receiving the Affidavit Evidence of the Respondent No. 2, as stated hereinabove, the Ld. Magistrate was pleased to record the cross Examination of the Respondent No. 2, partly on 7th August, 2006 and, thereafter, on10th August, 2006.  The Respondent No. 2 in his Cross-Examination admitted that:

I
By seeing postal envelope (Exhibit 11), the Respondent No.2 was unable to read the postal  endorsements appearing on the said envelope.  The Respondent No. 2 could read only alphabet “ S “ on 
the said envelope.

II
Because of joint efforts of his Advocate, the Respondent No. 2 could get the address of the Appellant at Vapi, in the State of Gujarat.



7.
The Appellant states that during the Cross-Examination of the Respondent No. 2, the Appellant suggested that the Respondent No. 2 had obtained a blank cheque (Exhibit P-3) from the Appellant..  The Appellant further suggested to the Respondent No. 2 that flat at which the demand notice was allegedly addressed to the Appellant had already been seized and sealed by the Police GBCB CID.  The Appellant further suggested to the Respondent No. 2 that the Respondent No. 2 had obtained blank signed stamp papers  from the Appellant which were later on converted in the form of Exhibit  P4 & Exhibit P-4A.  It was further suggested to the Respondent No. 2 that he had intentionally sent statutory notice of demand   at an address which had already been seized by the Government.

8.
The Appellant states that after filing the Affidavit Evidence, the Respondent No. 2 closed his case and did not examine any other or further witnesses.    The Ld. Magistrate was thereupon pleased to record the statement of the Appellant under Section 313 of CR,P.C. on 24th August, 2006. The Appellant in his aforesaid statement expressed his desire to examine himself  as Defence Witness and further expressed his desire to examine 4 other Defence Witnesses.

9.
The Appellant states that on 13th September, 2006, the Appellant filed his Affidavit in the said case as and by way of his Examination-In-Chief under Section 145 (1) of the Negotiable Instruments Act.   The Appellant states that along with the said Affidavit Evidence, the Appellant also filed a copy of the charge sheet filed against the Appellant by the Police,  GBCB CID; Crime Branch, Mumbai in C.R. No. 64 of 2004.  The Appellant in his aforesaid Affidavit Evidence deposed that:-

(a)
One Mr. Dhiren Savle had introduced the Respondent No. 2 to the Appellant as an Advocate who assured the Appellant to solve his problems in reference to Committee members who were the Complainants in the said C.R. No. 64 of 2004.

(b)
After receiving assurances from the Respondent No. 2, the Appellant gave an undated and unfilled cheque alongwith other cheques which were signed by the Appellant.  The Appellant also gave a blank signed stamp paper of Rs. 100/- to Mr. Dhiren Savla as a surety.  The Appellant had given a Power of Attorney to the committee members and had also handed over vacant possession of his flats at Matunga & Chunabatti on 6th Febryary, 2004.  The Appellant handed over the aforesaid flat to the committee members on 6th February, 20004 so that they could sell the same. Thus the Respondent No. 2 was well aware of the fact that the said flat at Matunga was closed and the so-called demand notice under Section 138 of the Negotiable Insruments  Act was not likely to be served upon the Appellant.

©
That as per the demand of Mr. Dhiren Savla, the Appellent handed over 2 motor vehicles of Manish Ashar & Upendra Soni to the Respondent No. 2. The Respondent No. 2 sold the said vehicles and encashed the sale proceeds thereof,   The Appellant had also paid Rs. 1,15,000/- (Rupees One Lakh Fifteen Thousand only) by two  Pay Orders through his servant’s account namely Mr. Harshad Thakkar.

10.
The Appellant categorically deposed that the Respondent No. 2 never gave him any money and as such, there was no question of issuance of Exhibit P-3 towards the discharge of any liability to the Respondent No. 2,

11.
The Appellant states that during his Cross-Examination, the Respondent No. 2 himself brought on record evidence that the Appellant had given Power of Attorney to the members of the Committee in respect of his flats at Matunga & Chunabhatti.  The Respondent No. 2 further brought on record the evidence that, after arrest of the Appellant by the Police, his flat at Matunga had been seized by the Police.  The Respondent No. 2 further brought on record an evidence that a committee was formed to settle the disputes of the Appellant.

12.
The Appellant states that after examining himself on oath as D.W. No. 1, the Appellant also summoned and examined (1)   Dhiren Champak Savla (D.W. No. 2); (2) Manish Pravin Bhai Ashar (D.W. No. 3);  (3) Upendra Rattam Kumar  Soni (D.W. No. 4 );  ( 4) Shantilal Hemaji Gosar (D.W. No. 5); (5) Bharat Kshavrao Humbe (D.W. No. 6) as   Defence Witnesses.

13.
The Appellant also filed his written submissions praying therein his acquittal in the said case. The  Appellant states that after hearing the submissions of both the Parties, the Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai, was pleased to hold the Appellant guilty of an offence under Section 138 of the Negotiable Instruments Act and sentence the Appellant to suffer S.I. of six months and pay compensation for Rs. 5 Lakhs to the Respondent No. 2, in default to suffer S.I. for one month.  Annexed hereto and marked Exhibit - ‘B’ is the certified copy of the judgment and order dated 27th June, 2004 passed by the Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai in the said C.R. No. 604/SS of 2004.

14.
Being aggrieved and dis-satisfied with the judgment and order dated 27th June, 2007 passed by the Ld. Metropolitan Magstrate, 30th Kurla, Mumbai, in C.C. No. 604/SS/55 of 2004, convicting the Appellant for an offence under Section 138 of the Negotiable Instruments Act and sentencing him to suffer S.I. for six months and pay compensation of Rs. 5 Lakhs, the Appellant most respectfully approaches this Hon’ble Court in its jurisdiction under Section 374 of CR. P.C and prays that the records and proceedings of C.C/. No.604/SS of 2004 from the file of Ld. Metropolitan Magistrate be called for, and after examining the legality, validity, correctness of the said judgnment and order dated 27th June, 2007 (which judgment for the sake of brevity and convenience hereinafter referred as “the impugned order”), the same be quashed and set aside and the Appellant be ordered to be acquitted on following amongst the other grounds.

                                           G R O U N D S

(a)
The Ld. Magistrate erred in law in recording the finding of guilt against the Appellant and further erred in law in sentencing the Appellant  for the alleged offence.   The Ld. Magistrate ought to have appreciated, seen and held that the Respondent No. 2 had failed to establish the basic ingredients of Section 138 of the Negotiable Instruments Act.  The Ld. Magistrate, therefore, could not have held the Appellant guilty of an offence under Section 138 of the Negotiable Instruments Act.

(b)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 was a practicing Advocate, having sufficient knowledge of law and legal provisions.   It is significant to note that the Respondent No. 2 had made substantial and major improvements in his Affidavit Evidence by introducing various facts and details which were never stated or averred by the Respondent No. 2 either in his demand notice purported to be under Section 138 (b) of the Negotiable Instruments Act or in his complaint filed in the said case.   The  Ld. Magistrate, therefore,  ought not to have accepted, considered or believed the improvised portions appearing in the Affidavit Evidence  of Respondent  No. 2 since the said improvements did not have any foundation either in the  demand notice or in the complaint.  The   Ld. Magistrate ought to have appreciated and seen that it was never the case of the  Respondent No. 2 in his complaint about having advanced/loaned a sum of Rs, 5,00,000/- (Rupees Five Laklhs only) to the Appellant.  The respondent No. 2 had merely averred in para 3 of the complaint that “ I  say that valuable  consideration referred to above , is the loan taken by the Accused from him along with other creditors through Broker, Mr. Champak Savla & Mr. Dhiren Savla in the name of relatives, friends and employees, etc.,  of the Accused………………….. “   Apart from the   aforesaid vague and  misleading statement, nothing further was averred by the Respondent No. 2 in his complaint about having advanced/loaned any specified sum of money,  directly to the Appellant.  Since it was never the case of the Respondent No. 2 about having advanced/loaned either Rs. 5 Lakhs or any specified sum to the Appellant, the Ld. Magistrate ought not to have raised any presumption against the Appellant, under Section 139 of the Negotiable Instruments Act.

©
It is pertinent to note that the  Respondent No. 2 in his aforesaid complaint as well as demand notice , had never specified or mentioned either the date or month or year of having advanced the alleged sum of Rs. 5,00,000/- or any other amount to the Appellant.  Had there been actual advancement of any loan by the Respondent No. 2 to the Appellant, the Respondent No. 2 would not have failed or omitted to specify or mention the same either in his demand notice or in the complaint , especially when the Respondent No. 2 happened to be a practicing Advocate.

(d)
The Ld. Magistrate ought to have appreciated and seen that  that  according to the Respondent No. 2, the so-called valuable consideration was the loan allegedly taken by the Appellant through Brokers, Mr. Champak Savla & Mr. Dhiren Savla in the name of relatives, friends and employees of the Appellant.  In support of the aforesaid statement, the Respondent No. 2 miserably failed to adduce any evidence, either oral or documentary, to establish that any sum or amount was given / handed over either to Mr. Champak  Savla or Dhiren Savla for paying the same as a loan  in the name of relatives, friends and employees of the Appellant.   Further, the Respondent No. 2 was not in a position to disclose before the Ld. Magistrate the names of the so-called relatives, friends and employees of the Appellant in whose names the alleged loan through Mr. Champak Savla & Nr. Dhiren Savla had been provided.  The entire averments made by the Respondent No. 2 in para 2 of the demand notice, on the face of it, are vague and unclear and the same do not have any sensible meaning.

(e)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 had merely reproduced the vague averments of para 2 of the demand notice in para  3 of the Affidavit Evidence.   The Respondent No. 2 was not in a position to disclose even in his Affidavit Evidence, the so-called names of relatives, friends and employees of the Appellant in whose names the alleged loan was given through the Brokers, Mr. Champak Savla & Mr. Dhiren Savla.   Significantly, the Respondent No. 2 was not in a position to quantify or specify any particular amount of  alleged loan, in his aforesaid Affidavit Evidence. The Ld. Magistrate, therefore, ought to have disbelieved the false story   concocted by the Respondent No. 2 in respect of the advancement of the alleged loan.

(f)
The Ld. Magistrate ought to have appreciated and seen that the evidence of the Appellant that the Respondent No. 2 was introduced to him as an Advocate who assured the Appellant  of solving his problems in connection with C.R. No. 64 of 2004, had gone unchallenged and  uncontroverted,  inspite of the Appellant having offered himself for Cross-Examination.  The Ld. Magistrate, therefore, ought to have   accepted the said piece of evidence and ought not to have recorded the finding of guilt against the Appellant.

(g)
The Ld. Magistrate ought to have appreciated and seen that the Appellant had examined himself on oath  who had deposed that after receiving assurances of help, the Appellant had  given Exhibit – P3 along with other cheques as well as the blank signed Stamp Paper of Rs. 100/- to Mr. Dhiren Savle (D.W. No. 2).

(h)
The Ld. Magistrate ought to have appreciated and seen that the Appellant in his evidence had deposed about the assurances given by the Respondent No. 2 to act as an Advocate-cum-Mediator for solving the problem of the Appellant in connection with C.R. No. 64 0f 2004.  The Appellant further deposed   that under the aforesaid representations of the Respondent No. 2, the Appellant had handed over blank signed stamp paper, cheques including  Exhibit P-3 and Hundis to the Respondent No. 2.

(i)
The Ld. Magistrate ought to have appreciated and seen that the Appellant in para 9 of his  Affidavit Evidence, had categorically deposed that the Respondent No. 2 had never given any money to the Appellant and as such there was no question of issuing  Exhibit P-3 in favour of the Respondent No. 2  towards the discharge of any liability.  Thus, the Appellant had successfully and duly adduced proper evidence, denying the receipt of any loan from the Respondent No. 2 and denying his liability towards the Respondent No. 2 .  The evidence given by the Appellant in para 9 of his Affidavit Evidence, was more than sufficient for rebutting the presumption  under Section 139 of the Negotiable Instruments Act against the Appellant.    The Ld. Magistrate, therefore, ought to have believed, considered and taken into account the said piece of evidence in favour of the Appellant.

(j)
The Ld. Magistrate ought to have appreciated and seen that the D.W. NO. 3, Mr. Dhiren Savla, in his evidence, had categorically deposed that the Respondent No. 2 was one of the members of the committee and, therefore, all other committee members relied upon the work of the Respondent No. 2, who happened to be an Advocate.  The D.W. No. 3 further deposed in his evidence that the Respondent No. 2 had told him to take the signature of the Appellant on blank stamp papers and on blank undated cheques with further instructions to submit those documents before the Committee Members.  The D.W. No. 3 clearly identified Exhibit P-3 and Exhibit P-4 as the same documents which the D.W. No. 3 had given to the Committee Members.  The D.W. No. 3 further deposed that when he tendered the said documents to the Committee Members, Exhibit P-3 as well as Exhibit P-4 were blank.  In view of the aforesaid evidence, the Ld. Magistrate could not have held about the issuance of Exhibit P-3 by the Appellant in favour of the Respondent No. 2 towards the discharge of any liability.

(k)
The Ld. Magistrate ought to have appreciated and seen that the D.W. No. 3 had specifically deposed in his evidence that he had given Exhibit P-3 and Exhibit P-4 to the Committee Members as 80 to 90 lenders and Committee Members were pressurizing  the D.W. No. 3 to hand over the said documents in order to get the matter settled.  The D.W. No. 3 further deposed that the Respondent No. 2 never paid any amount to the Appellant at the relevant time.   In view of the said evidence, the Ld. Magistrate ought to have dis-believed the false story concocted  by the Respondent No. 2 about having advanced Rs. 5,00,000/- (Rupees Five Lakhs only) to the  Appellant through D. W. No.3.

(l)
The Ld. Magistrate ought to have appreciated and seen that the D.W. No. 5 in his Cross-Examination, had admitted that the properties situated at Andheri & Matunga were sealed by Crime Branch and, therefore, the same could not be sold though it was offered by the Appellant.

(m)
The Ld. Magistrate erred in law in holding that the Respondent No. 2 had specifically deposed about having advanced the loan of Rs. 5 Lakhs to the Appellant through Mr. Dhiren Savla & Mr. Champak Savla.   In fact,  the Respondent No. 2 never led any evidence for contending that he had advanced Rs. 5 Lakhs to the Appellant.  The Ld. Magistrate, therefore, erred in law in holding that the evidence adduced by the Appellant in support of his evidence, was inconsistent.   The Ld. Magistrate further erred in law in holding that the evidence given by the Appellant on the point of handing over of the writing, declaration and cheques to the members of the Committee, was brittle and doubtful.  The Ld. Magistrate further erred in law in holding that the evidence given by the Appellant was scanty and did not inspire any confidence.

(n)
The Ld. Magistrate ought to have appreciated and seen that there was a gap nearly one inch between the typed material and the signature of the Appellant on Exhibit P-4, leaving a room for inserting further writing in such gap.  In view of the said gap, the evidence given by the Appellant about having given blank signed writing, was absolutely consistent and the same ought to have been believed/accepted by the Ld. Magistrate.

(o)
The  Ld. Magistrate ought to have appreciated and seen that in support of his contention of having advanced the alleged loan of Rs. 5 Lakhs to the Appellant, the Respondent No. 2 had not produced on record any Income Tax Returns or books of accounts showing the reflection of alleged loan. Except the bare words of the Respondent No. 2, there did not exist a single document to substantiate the aforesaid contention of the Respondent No. 2.

(p)
The Ld. Magistrate ought to have appreciated and seen that merely because the D.W. No. 2 admitted about the liability of Respondent No.2, for paying certain amount to Respondent No.2, the same could not have been interpreted and construed as if it was an admission of liability of Rs. 5 Lakhs of the Appellant towards the Respondent No. 2.

(q)
The Ld. Magistrate   committed a serious error of law in discarding and dis-believing the evidence given by the D.W. No. 2 to D.W. No. 5 on the ground that the said witnesses were accused in C.R. No. 64 of 2004 and that they were arrested by the Crime Branch.  Merely because the D.W. No. 2 to 5 were arraigned as accused in C.R. No. 64 of 2004, that by itself, should not have been a ground to dis-believe their evidence in the above case unless the same was demolished,  during their Cross-Examination.

®
The Ld. Magistrate ought to have appreciated and seen that the endorsements appearing on Exhibit P-10 were doubtful and suspicious in nature.  The Respondent No. 2 was bound and liable to summon and examine the concerned postman for proving the correctness of the said endorsement appearing on Exhibit P-10.   In view of the above, the Ld. Magistrate ought not to have believed or acted upon the said endorsements.

(s)
The Ld. Magistrate ought to have seen the evidence of the Defence Witnesses, examined by the Appellant, which clearly established that the flats of the Appellant at Matunga & Chunabatti had been sealed by the Government Authority.  In view of the said evidence, the Ld. Magistrate could not have held that there was nothing on record to show that the said flats had been sealed by the Police.

(t)
The Ld. Magistrate ought to have appreciated and seen that the Appellant had successfully rebutted the presumption under Section 139 of the Negotiable Instruments Act, firstly by examining himself on oath as Defence Witness and later on by examining various persons, as Defence Witnesses.

(u)
The Ld. Magistrate has not complied with the mandatory provisions of Section 313 of CR.P.C. in its true spirit and perspectives.   The Ld. Magistrate has omitted to put up various incriminating pieces of evidence appearing in the Affidavit Evidence of the Respondent No. 2, to the mouth of the Appellant while recording his statement under Section 313 of CR.P.C.    Since the Appellant was not afforded just, fair and adequate opportunity to explain the incriminating circumstances appearing in the evidence of the Respondent No. 2, the Ld. Magistrate could not have utilized the said pieces of evidence for recording the finding of guilt against the Appellant.

(v) It is pertinent to note that the Ld. Magistrate never showed referred or put to the Appellant any of the documents, Viz., cheque, writing, writing on stamp paper or demand notice to the Appellant while recording his statement under Section 313 of CR.P.C.  The Appellant was not questioned or interrogated by the Ld. Magistrate with regard to any of the documents tendered in evidence by the Respondent No. 2, during his examination under Section 313 of CR.P.C.  In view of the above, the Ld. Magistrate could not have used any of the said documents against the  Appellant for recording the finding of conviction under Section 138 of the Negotiable Instruments Act.  The questions framed by the Ld. Magistrate for the purpose of recording the statement of the Appellant under Section 313 of CR.P.C., are inadequate and dis-satisfactory in nature.

X)

The Ld. Magistrate erred in law in complying with the provisions of Sec.313 of CR.P.C.  The Ld. Magistrate has not chosen to put the entire evidence of the prosecution to the mouth of the Appellant while recording his statement U/S.313 of CR.P.C. The Ld. Magistrate has failed to afford just, fair, reasonable and adequate opportunity to the Appellant to explain the incriminating circumstances appearing in the evidence of P. w. No. 1,  while recording the statements of the Appellant U/S.313 of CR.P.C. On account of non compliance of the provisions of Sec.313 of CR.P.C., the Appellant has suffered grave prejudice and serious miscarriage of justice, which has resulted  into the conviction of Appellant. The Ld. Magistrate was consequently disentitled in law from using the various pieces of evidence, to the detriment of the Appellant which were never put  to the mouth of the Appellant while recording his statement u/s 313 of CR. P.C. 
(y)
The Ld. Magistrate has not assigned any valid reasons or grounds for recording the finding of guilt against the Appellant.  In fact, the Ld. Magistrate ought to have dismissed the said complaint and acquitted the Appellant for the alleged offence.  The Ld. Magistrate ought to have held that the Respondent No. 2 had failed to prove the case against the  Appellant beyond reasonable doubt.

z) The entire approach adopted by the Ld. Magistrate in appreciating the evidence adduced by both the parties during trial by adopting different yardsticks  for both sides, is clearly  illegal, improper and contrary to the well-settled principles of criminal jurisprudence.   The Ld. Magistrate has committed serious error of law in discarding the evidence given by the Defence witnesses, mainly on the ground that they were arrested in C.R. No. 64 of 2004.

aa) The Ld. Magistrate committed a serious error of law in denying the benefit of Sec. 4 of Probation of offenders Act to the Appellant, while passing the impugned order.  The Ld. Magistrate has not assigned any reasons or grounds for not extending the benefit of the provisions of the Probation of Offenders Act to the Appellant, while passing the impugned order.

ab) The Ld. Magistrate ought to have appreciated that the alleged offence was merely of technical nature, which did not entail any moral turpitude on the part of Appellant.  The Ld. Magistrate ought to have therefore called for appropriate report from the Probation Officer under Section 4(2) of the above Act to explore the possibility of granting or otherwise the benefit of the said Act to the Appellant before awarding substantive sentence.

ac) The Ld. Magistrate has not attempted to ascertain or find out the financial means or capacity of Appellant  to satisfy himself about the capacity or otherwise of Appellant No.2 for the payment of alleged compensation of Rs.17 Lakhs before proceeding to pass an order u/s.357 (3) of CR.P.C. The Ld. Magistrate was bound and liable to ascertain and take into account the financial competency of the Appellant before exercising his jurisdiction U/S.357 (3) of CR.P.C. for the payment of compensation.

ad) The impugned judgment and order is absolutely illegal, incorrect, improper and against the well settled interpretation governing the provisions of Sec.138 of Negotiable Instruments Act. The Ld. Magistrate ought to have appreciated and held that the Respondent No.2 had failed to prove the case against the Appellant beyond the reasonable doubt.

ae) The Ld. Magistrate ought to have taken in to account and consideration the principles laid down by the Hon’ble supreme Court in the case of M. Abbas Versus State of Kerala, reported in 2001 (4) JT 92 : 2001 (4) Supreme 405, wherein it has been held that “Where an accused sets up a defence or offers an explanation it is well settled that he is not required to prove his defence beyond a reasonable doubt but only by preponderance of probabilities” The Appellant had satisfactorily probablised his defence by eliciting the favourable answers in the cross examination of P.W.No.1.

af) The Ld. Magistrate has failed to appreciate, follow and take in to account the ratio laid down by the Hon’ble Bombay High Court in the case of Prabhakar D. Naik Versus Jerry S. Viegas & another reported in   2002 Bom.C.R.(Cri.) 623, wherein it is held that  “It is true that for rebutting the presumption under section 139 of the Negotiable Instruments Act, 1881, it is not necessary for the accused to rebut it by proof beyond reasonable doubt. The accused can rebut the said presumption either by leading evidence himself or by relying upon admissions and circumstances as appearing in the evidence of the prosecution. The accused is required to rebut the presumption by preponderance of probabilities. In other words, the accused is required to probablise his defence”. The ratio laid down in the aforesaid judgment was squarely applicable to the case of Appellant, who had successfully rebutted the presumption U/S 139 of N. I. Act.
gg)   The Ld. Magistrate further ought to have appreciated and followed the principles laid down by the Hon’ble Supreme Court in the case of  Bharat Barrel & Drum  Manufacturing Company v. Amin Chand Payrelal reported in  1999 3 SCC 35 wherein it is held that  "Upon consideration of various judgments as noted  hereinabove, the position of law which emerges is  that once execution of the promissory note is  admitted, the presumption under Section 118(a)  would arise that it is supported by a consideration.  Such a presumption is rebuttable. The defendant  can prove the non-existence of a consideration by  raising a probable defence. If the defendant is  proved to have discharged the initial onus of proof  showing that the existence of consideration was  improbable or doubtful or the same was illegal, the  onus would shift to the plaintiff who will be  obliged to prove it as a matter of fact and upon its  failure to prove would disentitle him to the grant of  relief on the basis of the negotiable instrument.  The burden upon the defendant of proving the non- existence of the consideration can be either direct  or by bringing on record the preponderance of  probabilities by reference to the circumstances  upon which he relies. In such an event, the plaintiff  is entitled under law to rely upon all the evidence  led in the case including that of the plaintiff as  well. In case, where the defendant fails to  discharge the initial onus of proof by showing the  non-existence of the consideration, the plaintiff  would invariably be held entitled to the benefit of  presumption arising under Section 118(a) in his  favour. The court may not insist upon the  defendant to disprove the existence of  consideration by leading direct evidence as the  existence of negative evidence is neither possible  nor contemplated and even if led, is to be seen  with a doubt"

hh)  the Ld. Magistrate ought to have appreciated and kept in mind  the principles laid down by the Hon’ble Supreme Court in the case  of   it has been held in the case of  Jolly George Varghese Versus Bank of Cochin, reported in  1980 AIR(SC) 470 : 1980 (2) SCC 360, wherein it has been held that “It is too obvious to need elaboration that to cast a person in prison because of his poverty and consequent inability to meet his contractual liability is appalling. To be poor, in this land of daridra narayana, is no crime and to recover debts by the procedure of putting one in prison is too flagrantly violative of Article 21 unless there is proof of the minimal fairness of his wilful failure to pay in spite of his sufficient means and absence of more terribly pressing claims on his means such as medical bills to treat cancer or other grave illness”. 

15.
The Appellant craves leave to add, amend, alter or modify the grounds urged hereinabove.

16.
The Appellant has not filed any other application or appeal previously against the impugned order before any Court of Law.

17,
The Appellant has filed the present appeal within the period of limitation.

18.
The Appellant states that after the passing of the impugned order, the Ld. Magistrate was pleased to suspend the sentences imposed upon the Appellant under Section 389 of CR.P.C. by enlarging the Appellant on bail in the sum of Rs. 10,000/-.  The Appellant has duly deposited the cash bail of Rs. 10,000/- before the Ld. Magistrate on 27th June, 2007.


Under the circumstances, the Appellant most respectfully prays that this Hon’ble Court be pleased to:-

(a)
Call for the records and proceedings of C.C. No. 604/SS of 2004 from the file of the Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai.

(b)
Quash and set aside the impugned order dated 27th June, 2007 passed by the Ld. Metropolitan Magistrate, 3oth Court, Kurla, Mumbai, in C.C. No. 604/SS/ of 2004 after examining the legality, validity, propriety and correctness of the impugned order.

©
Suspend the sentence imposed upon the Appellant as well as the directions for payment of compensation under Section 357 of CR.P.C. imposed upon the Appellant, in C.C. No. 604/SS of 2004 decided by the Ld. Metropolitan Magistrate, 30th Court, Kurla, Mumbai, till the hearing and final disposal of the present appeal.

(d)
Enlarge the Appellant on same bail, upon his executing fresh bail bond before the Ld. Magistrate in C.C. No. 604/SS of 2004 before the Ld. Metropolitan Magistrate, 30th Court, Kurla Mumbai, till the hearing and disposal of the present Appeal.

(e)
Pass such other and further orders as may be deemed just, proper and reasonable.

Dated this  17th day of

July, 2007,

MUMBAI.                                                PRAVINA J. KANANI

                                                (ADVOCATE FOR THE
 APPELLANT)

APPELLANT.

V E R I F I C A T I O N


I, Dhananjai J. Ved, age- ____ years, the Applicant, hereinabove do hereby solemnly declare and state that the contents of foregoing paras of the Criminal Appeal are true and correct.

Solemnly declared at Bombay





on this 17th day of  July 2007

 BEFORE ME

           Identified by Me

   PRAVINA J. KANANI
ADVOCATE FOR THE APPLICANT

