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IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPELLATE JURISDICTION

                                                                                  DIST : BOMBAY

CRIMINAL WRIT PETITION NO.              OF 2005

IN THE MATTER OF ARTICLE 226 OF THE CONSTITUTION OF INDIA










AND

IN THE MATTER OF SEC. 482 OF CRIMINAL PROCEDURE CODE










AND

IN THE MATTER OF SEC. 156 (3) CRIMINAL PROCEDURE CODE










AND 

IN THE MATTER OF ORDER DATED 07.09.2004 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 23RD COURT, ESPLANADE, MUMBAI, IN C.C.NO.372/M/04

M/S. ESPN SOFTWARE INDIA PVT. LTD.

Having its Registered Office at

Bldg. No. 22, Pushp Vihar Community Centre,

New Delhi 110 062

(Through its Authorized Representative 

Shri Vikas Desai)




…
PETITIONER



V/S.

1)
THE SENIOR INSPECTOR OF POLICE


Azad Maidan Police Station,


Mumbai.

2)
STATE OF MAHARASHTRA

…
RESPONDENTS

TO,

THE HON’BLE CHIEF JUSTICE AND

THE OTHER HON’BLE PUISNE JUDGES

OF THE HIGH COURT OF JUDICATURE 

AT BOMBAY

THE HUMBLE PETITION OF THE PETITIONER (ORIGINAL COMPLAINANT) ABOVE NAMED, UNDER ARTICLE 226 OF THE CONSTITUTION OF INDIA R/W. SEC. 482 OF CRIMINAL PROCEDURE CODE FOR ISSUING WRIT OF MANDAMUS AGAINST THE RESPONDENT NO.1 TO INVESTIGATE THE M.E.C.R. NO. 10 OF 2004 U/S. 63, 69 R/W. SEC. 37 AND 51 OF COPY RIGHTS ACT 1957 AND U/S.379 R/W.SEC.114 OF INDIAN PENAL CODE

MOST RESPECTFULLY SHEWETH:

1)
The Petitioner (Original Complainant) is a Company incorporated under the provisions of Indian Companies Act 1956 having its Registered Office at New Delhi.  The Petitioner is the sole Licensor of ESPN and Star Sports International Programming Services in India.  The Petitioner has been providing three kinds of services, which are popularly known as i) ESPN Services ii) STAR Sports Services and iii) Bouquet Services for viewing the aforesaid channels.    

2)
The Petitioner states that for making the aforesaid services available to the public at large, the Petitioner has appointed several Cable Operators by entering into Service Contract, with the said Cable Operators wherein, the Petitioner is described as “Licensor” and the Cable Operators are described as “Affiliate”.  The Petitioner states that as per the standard Service Contract, which the Petitioner has entered into with various Cable Operators/Affiliates, the Petitioner has not permitted and allowed the Cable Operators/Affiliates to broadcast/distribute the signals of ESPN and STAR Sports at Hotels, Offices, Bars, Restaurants, Pubs, Guest Houses, Hospitals, Cinema Halls, Theatres, Public viewing areas, Stadium, Clubs and other commercial establishments.   

3)
The Petitioner states that M/s. West End Hotel Pvt. Ltd. is a company incorporated under the provisions of Indian Companies Act, 1956 engaged in the business of Hotel, Restaurant and Lodging at Mumbai, having its one of the Hotel in the name of “West End Hotel” situated at 45 New Marine Lines, Mumbai 20 (which Hotel for the sake of brevity and convenience is hereinafter referred as the said Hotel), which is managed, controlled and supervised by Shri Arjun Ramani.  The Petitioner states that the said Hotel comprises of 80 Rooms, wherein, color TV sets have been provided and or installed in various Rooms, Passages, and Lounges etc. for providing entertainment to their customers and patrons.  The Petitioner states that one Shri Sunder Awatramani is the Managing Director of the said West End Hotel Pvt. Ltd, who is in overall in charge, control and dominion over various Hotels managed by the said Company.  The said Shri Sunder Awatramani has overall control, charge and supervision over the maintenance, up keeping and functioning of the said Hotel.  The Petitioner states that Shri Arjun Ramani is the General Manager of the said Hotel, who is controlling, supervising and looking after the day-to-day affairs of the said Hotel.  The Petitioner states that one Shri Ashok is the Chief Engineer working in the said Hotel, who looks after all the technical matters pertaining to telecast and displaying of TV channels inside the said Hotel.  The Petitioner states that on 27.08.2004 the Petitioner through its Authorized Representative Shri Anurag Parmar filed a private complaint against the said West End Hotel, Shri Sunder Awatramani (Original Accused No.2), Shri Arjun Ramani (Original Accused No.3) and Shri Ashok (Original Accused No.4) in the Court of Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai, for the offences punishable u/s. 63, 69 r/w. sec. 37 and 51 of the Copy Rights Act 1957 and u/s. 379 r/w. sec. 114 of IPC vide C.C. No. 372/M/04.  Annexed hereto and marked as Exhibit A is the copy of the complaint filed by the Petitioner in the said C.C. No. 372/M/04 in the Court of Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai.     

4)
The Petitioner states that in the said complaint the Petitioner has alleged that in order to provide amenities to the customers/guests visiting the said Hotel, color TV sets in the dining hall, rooms, suits, passages and such other areas have been installed with a view to provide entertainment to the customers/guests.  The Petitioner has further alleged that the said Shri Sunder Awatramani, Shri Arjun Ramani and Shri Ashok ( which persons for the sake of convenience and brevity are described as “ the said persons”), have been receiving, redistributing and displaying the signals of ESPN at the aforesaid rooms, suits, dining hall and passages inside the said Hotel without any permission, rights or authority from the Petitioner.  The Petitioner also alleged in the said complaint that the said persons were habitually and regularly receiving/redistributing the signals of the aforesaid channels of ESPN for the entertaining of the customers/guests at the aforesaid premises.  The Petitioner had never authorized/permitted any of the said persons either to receive or redistribute or to display the signals of the aforesaid ESPN channels at any part of the said Hotel.  There was no privity of contract between the Petitioner and the said persons for the purpose of receiving, redistributing and displaying the signals of the aforesaid TV channels.  

5)
The Petitioner states that in order to provide adequate and  reasonable opportunity to all the Commercial Establishments,, Hotels, Bars, Restaurants, Pubs, Guest Houses, Cinema Halls, Clubs and Public viewing areas, for restraining them to discontinue the display/showing of aforesaid channnels, the Petitioner had inserted a Public Notice to draw the attention of Hotels and Commercial Establishments, in the local daily newspaper popularly known as “Afternoon Despatch and Courier” in its issue dated 26.05.2004 warning such Hotels and Commercial Establishments for not receiving and showing the signals of the ESPN and STAR Sports channels without any authorization from the Petitioner. The Petitioner states that in spite of aforesaid Public Notice, various Commercial Establishments,, Hotels, Bars, Restaurants, Pubs, Guest Houses, Cinema Halls, Clubs and Public viewing areas, continued to display and/or exhibit the aforesaid channels, without obtaining any rights or authorization from the Petitioner.

6)
The Petitioner states that on 24.08.2004 at about 13:26 hours Shri Anurag Parmar the Representative of the Petitioner along with his colleague and a videographer, Shri Vishwanath M. Shetty visited the said Hotel and booked Room No. 410 (Economy) for a day on payment of Rs.2,500/-.  The Petitioner states that after booking the said room a sum of Rs.2,500/- was paid in cash for which the said Hotel through its Reception Officer issued a Receipt in the name of said Shri Anurag Parmar.  The Petitioner states that after checking into the said room the said Shri Anurag Parmar and the said Shri Vishwanath M. Shetty found a color TV inside the said room wherein, various TV channels including the TV channels of the Petitioner were being displayed and showed.  The Petitioner states that thereupon the said Shri Anurag Parmar and Shri Vishwanath M. Shetty who had brought with them recording camera recorded the program of cricket match, which was played between India and Pakistan, which was telecasted on ESPN channel on the said day.  The said Shri Vishwanath M. Shetty at the request of Shri Anurag Parmar recorded the aforesaid match inside the said room no. 410 for about 20-24 minutes from 13:41 to 14:05 hrs.  The said Shri Vishwanath M. Shetty, also recorded the telecast of SPACE UCN, ITV and CC channels, the signals of which were being received, redistributed through sophisticated gadgets like amplifier, splitters and tap off and the same were displayed by the said Hotel in all the rooms and various places, on the said color TV in side the said Hotel.  The Petitioner states that later on it was learnt that by employing the sophisticated gadgets like Amplifiers, Splitters and Tap Off the said persons had been amplifying the signals of the aforesaid ESPN channels and were redistributing the said signals in various rooms, suits, lounge and patrons to provide entertainment to their customers and patrons.  The Petitioner states that the said person had no right, authority or permission either to receive or to amplify or to redistribute the signals of the aforesaid ESPN channels for the purpose of showing the same at any part inside the said Hotel without specific authorization in writing from the Petitioner.  The Petitioner had never authorized, allowed and or permitted any of the said persons either to receive, amplify or redistribute the signals of the aforesaid ESPN channels.  

7)
The Petitioner states that after considering the allegations set out in the complaint and after perusing the documents filed along with the complaint, the Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai, was satisfied that there was a prima facie case made out against the said persons for the commission of above offences and accordingly the Ld. Metropolitan Magistrate vide his order dated 07.09.2004 was pleased to forward the said complaint to the Respondent No. 1 with a direction to investigate into the said offences and submit report under section 156(3) of Criminal Procedure Code.  Annexed hereto and marked as Exhibit B is the copy of the said order dated 07.09.2004 passed by the Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai in C.C. No. 372/M/04. 

8)
The Petitioner states that the aforesaid order dated 07.09.2004 passed by the Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai in the above case was duly communicated to the Respondent No. 1 and the complaint filed in the aforesaid case was duly forwarded to the Respondent No. 1 for carrying out appropriate investigation.  The Petitioner states that after receiving the aforesaid order and the complaint, the Respondent No. 2 registered a criminal case against the said persons vide M.E.C.R. No. 10 of 2004 on 28.10.2004 for the offences under sections 63, 69 r/w. sec. 37 and 51 of the Copy Rights Act 1957 and u/s. 379 r/w. sec. 114 of IPC.

9)
The Petitioner states that inspite of registering the aforesaid criminal case against the said persons vide M.E.C.R. No. 10 of 2004 on 28.10.2004 the Respondent No. 1 did not take prompt, effective and diligent legal steps for investigating the aforesaid offences according to law.  The Petitioner states that on 30.10.2004 Shri Dilip Fulpagare PSI attached to Azad Police Station recorded further statement of the said Shri Anurag Parmar wherein the said Shri Anurag Parmar reiterated and confirmed the allegations set out in the said complaint.  The said Shri Anurag Parmar also submitted various documents viz. i) Appointment of M/s. Novex Communications Pvt. Ltd., ii) Letters dated 12.06.2004 and 24.08.2004 addressed by M/s. Novex Communications Pvt. Ltd. to West End Hotel, iii) Copy of the public notice inserted in the “Afternoon Despatch and Courier” daily newspaper of 26.05.2004, iv) Receipt for the booking for a room in the said Hotel and v) Cassettee/CD in respect of video shooting conducted in the room the said Hotel on 24.08.2004.

10)
The Petitioner states that inspite of receiving the aforesaid further material/circumstances, the Respondent No. 1 did not interrogate the said Shri Vishwanath M. Shetty or record his statement with regard to the role played by him in unearthing the commission of above offences by the said persons.  The Petitioner further states that the Respondent No. 1 also did not interrogate or record the statement of the Reception Staff or such other Staff members of the said Hotel for the purpose of verifying the booking of room in the said Hotel by the said Shri Anurag Parmar and his visit in side the said Hotel, by booking the Room No. 410, along with Mr. Vishwanath M. Shetty, on 24.08.2004.  The Petitioner states that the Respondent No. 1 did not proceed to the place of the said Hotel with a view to verify and check the installation of various sophisticated devices used illegally by the said persons for receiving, redistributing and amplifying the channels of ESPN for showing/displaying unlawfully the signals of aforesaid channels in various rooms and portions of the said Hotel.  The Petitioner further states that the Respondent No. 1 did not take any steps, either to seize or take charge the aforesaid sophisticated devices employed by the said persons for facilitating the commission of  the aforesaid offences in the said Hotel premises. 

11)
The Petitioner further states that the Respondent No. 1 neither recorded or drew up any Panchnama , either in respect of room no. 410 or in respect of the said Hotel premises wherein the aforesaid color TV sets were installed at several places in addition to the installation of sophisticated gadgets/devices for receiving and redistributing the signals of ESPN.  The Respondent No. 1 also did not take charge of the extract of register of bookings wherein the entry in respect of room no. 410 having been booked by the said Shri Anurag Parmar was contained or recorded.  The Petitioner states that since there was absolutely inaction and lethargy on the part of the Respondent No. 1 in carrying out the investigation in M.E.C.R. No. 10 of 2004, on 03.01.2005 the Petitioner forwarded a letter dated 03.01.2005 addressed to the Dy. Commissioner of Police Zone 1, Mumbai, annexing therewith the copy of FIR registered against the said Hotel West End and its employees for the violation of Copyrights.  The Petitioner further requested in the said letter that Shri Anurag Parmar had visited the Police Station on several occasions but no further action had been initiated by the Respondent No. 1.  The Petitioner therefore requested the Dy. Commissioner of Police Zone 1 for issuing appropriate instructions to the Officers of the Respondent No. 1 for carrying out suitable investigation into the offences.  Annexed hereto and marked as Exhibit C is the copy of said letter dated 03.01.2005.  The Petitioner states that inspite of the aforesaid letter to the Dy. Commissioner of Police Zone 1 by hand delivery, no response or action ( if any ) taken in to the matter has been conveyed to the Petitioner till this date.

12)
The Petitioner states that again on 08.02.2005 the Petitioner despatched a letter dated 08.02.2005 under Regd. Post A.D. to the Respondent No. 1 putting on record therein that as per the orders passed by the Ld. Metropolitan Magistrate, 23rd Court, Esplanade, Mumbai in C.C. No. 372/M/04, the Respondent No. 1 was directed to investigate into the said offences u/s. 156 (3) of Cr.P.C.  The Petitioner therefore requested the Respondent No. 1 to inform whether the investigation into the said M.E.C.R. No. 10 of 2004 was completed and whether any person were arrested in the said M.E.C.R. or not.  Annexed hereto and marked as Exhibit D is the copy of the said letter dated 08.02.2005 addressed by Shri Anurag Parmar, Representative of the Petitioner to the Officer-in-Charge of Azad Maidan Police Station, Mumbai.

13)
The Petitioner states that again on 27.06.2005 M/s. Novex Communications Pvt. Ltd. addressed a letter dated 27.06.2005 to the Dy. Commissioner of Police making grievance therein that the Respondent No. 1 had failed and neglected to initiate any action against the said persons.  It was further placed on record in the aforesaid letter that the said persons were repeatedly continuing to receive, redistribute and display the channels of ESPN amongst the other channels in the said Hotel.  A request was made to the Dy. Commission of Police Zone 1 for looking into the matter and for stopping the commission of said offences, which were continued by the said persons.  Annexed hereto and marked as Exhibit E is the copy of the said letter dated 27.06.2005 addressed to the Dy. Commissioner of Police Zone-1 by M/s. Novex Communications Pvt. Ltd.  The Petitioner states that inspite of receiving the aforesaid reminder, neither any response had been given to the Petitioner nor any action had been directed by the said Dy. Commissioner of Police Zone-1 to the Respondent No.1.

14)
The Petitioner states that again on 07.07.2005 Shri Anurag Parmar, (the First Informant), Representative of the Petitioner served a letter dated 07.07.2005 by hand delivery to the Respondent No. 1 requesting inter alia to give information about the status of the investigation in the said M. E. C. R. No.10 of 2004.  The said Shri Anurag Parmar further placed on record that he had verified again that the said West End Hotel had been still receiving, redistributing and displaying the said channels without any authorization from ESPN in spite of the pendency of aforesaid investigation .  The said Shri Anurag Parmar further requested the Respondent No. 1 to find out the source from where the said Hotel has been receiving, redistributing and displaying the said channels.  Consequently, a request was made to the Respondent No. 1 to initiate action against the said persons as per law.  Annexed hereto and marked as Exhibit F is the copy of the said letter dated 07.07.2005 addressed by Shri Anurag Parmar to the Respondent No. 1.  The Petitioner states that inspite of receiving the said letter on 07.07.2005 the Respondent No. 1 did not do any needful nor give any reply/response to the Petitioner till this date.  The Respondent No.1 has never informed the Petitioner regarding the status of progress of investigation in the said M.E.C.R. No. 10 of 2004.   

15)
The Petitioner states that ultimately on 09.07.2005 the Petitioner through its Advocate Shri Vikas Tiwari sent a notice dated 09.07.2005 addressed to the Respondent No. 1 regarding the various events, which had transpired since the filing of complaint till the said date.  The Petitioner states that the Respondent No. 1 was called upon by the said notice to give the details regarding the status of investigation carried out in the said M.E.C.R. No. 10 of 2004.  The Petitioner states that inspite of receiving the aforesaid letter dated 09.07.2005 the Respondent No. 1 has not cared or bothered either to furnish the requisite details regarding the status of investigation or to submit any report before the Ld. Metropolitan Magistrate till this date.  Annexed hereto and marked as Exhibit G is the copy of the said notice dated 09.07.2005 sent by the Petitioner through its Advocate to the Respondent No. 1. 

16)
The Petitioner states that on 14.07.2005 the Petitioner filed an application before the Ld. Metropolitan Magistrate, 8th Court, Esplanade, Mumbai, to which the said case was transferred and renumbered as C.C.No. 314/M/05 for issuing summons to the Respondent No. 1 for submitting report with regard to the action taken by the Respondent No. 1 for investigating the said M.E.C.R. No. 10 of 2004.  The Petitioner states that the Ld. Magistrate was pleased to direct the Respondent No. 1 to give his say and the said application was made returnable on 25.07.2005.  Annexed hereto and marked as Exhibit H is the copy of the said application dated 14.07.2005 filed by the Petitioner in the Court of Ld. Metropolitan Magistrate, 8th Court, Esplanade, Mumbai.  The Petitioner states that on 25.07.2005 the Respondent No. 1 did not bothered to attend the Court of Ld. Metropolitan Magistrate or to forward any report with regard to the progress of investigation in the said M.E.C.R. No. 10 of 2004.  The Ld. Magistrate was thereupon pleased to adjourn the said case from time to time on account of non-furnishing of information by the Respondent No. 1 and presently the said case is adjourned to 17.10.2005.

17)
The Petitioner states that even after the first returnable date of the said application dated 14.07.2005, the Advocate for the Petitioner on 08.08.2005 forwarded a letter dated 08.08.2005 to the Respondent No. 1 calling upon him to comply with the order passed by the Ld. Magistrate.  The copy of the said letter was served by hand deliver upon the Respondent No. 1 on 08.08.2005.  Annexed hereto and marked as Exhibit I is the copy of the said letter dated 08.08.2005 sent by the Advocate for the Petitioner to the Respondent No. 1.  The Petitioner states inspite of receiving various letters, correspondence and reminders from the Petitioner, the Respondent No. 1 has not bothered or cared either to send any reply to the Petitioner or to carry out appropriate legal steps for just proper and effective investigation into the said M.E.C.R. No. 10 of 2004.  The Petitioner has no knowledge about the steps (if any) taken by the Respondent No. 1 for carrying out investigation into the said offence.  The Petitioner states that since the Respondent No. 1 has failed and neglected to take appropriate legal steps against the said persons, the offences of receiving, amplifying and redistributing the signals of ESPN are being continued at the various parts of the said West End Hotel uninterrupted till this date.  The Petitioner states that the Respondent No. 1 has deliberately and willfully avoided to find out or trace out the source of supplying the signals of the said ESPN at the said West End Hotel with an intention to facilitate the reception, amplifying and redistribution of the said signals at various parts of the said Hotel.  The Petitioner states that the Respondent No. 1 has not bothered either to seize or take charge of the sophisticated gadgets and devices employed by the said persons for receiving, amplifying and redistributing the signals of ESPN at the said West End Hotel inspite of various letters, reminders and correspondence by the Petitioner.     

18)
The Petitioner states that inspite of there being direction from the Ld. Metropolitan Magistrate, 23rd Court, Esplande, Mumbai, on 07.09.2004 for carrying out investigation in the said complaint No. 372/M/05, inspite of there being numerous letters, reminders and correspondence addressed by the Petitioner to the Respondent No. 1 for carrying out the investigation and for furnishing the details of the status in the said M.E.C.R. No. 10 of 2004, the Respondent No. 1 has not cared or bothered to discharge its statutory duty of carrying out just fair, proper and reasonable investigation into the said M.E.C.R. No. 10 of 2004 with an apparent intention to shield and or protect the said persons from the consequences of their criminal acts.  The Petitioner therefore approaches this Hon’ble Court in its jurisdiction under Article 226 of the Constitution of India r/w. sec. 482 of Cr.P.C. and prays that the writ of mandamus or any other writ or direction or order in the nature of mandamus be issued against the Respondent No. 1 with a direction to carry out and expedite the investigation into the said M.E.C.R. No. 10 of 2004 in accordance with the provisions contained in Chapter XII of Cr.P.C. and direct the respondent No. 1 to submit an appropriate report before the Ld. Magistrate or to direct the transfer of investigation into the said M.E.C.R. No. 10 of 2004 from the Respondent No. 1 and to entrust the same to any other efficient  investigating agency like Social Security Branch or Crime Branch CID Mumbai with a direction to carry out investigation in the said M.E.C.R. No. 10 of 2004 and submit its report to the Ld. Metropolitan Magistrate, 8th Court, Esplanade, Mumbai. 

19.
The Petitioner states that after going through the averments and statements made by the Petitioner in the complaint in the said C.C. No. 314/M/05 and after perusing the documents filed along with the said complaint, the Ld. Magistrate was satisfied that there were reasonable and sufficient grounds to forward the said complaint to the Inspector of Police, Azad Maidan Police Station, Mumbai, for carrying out thorough investigation into the said offences u/s. 156 (3) of Cr.P.C.  The Petitioner states that apart from recording the statement of the said Shri Anurag Parmar and others, the Respondent No. 1 has not taken any diligent and effective steps for conducting the just, fair and reasonable investigation into the said case till this date.  The Respondent No. 1 has miserably failed to discharge his duties casted under Chapter XII of Criminal Procedure Code for conducting investigation into the cognizance offences.

20.
The Petitioner states that the Respondent No. 1 ought to have visited or caused to be visited the place of offence i.e. the premises of the West End Hotel where the said persons had been continuously violating and or infringing the copy rights held by the Petitioner by employing the sophisticated devices like Amplifiers, Splitters and Tap Off etc. for redistributing the signals in their various rooms, suits, lounges and passages for providing entertainment to their customers.  The Respondent No. 1 has deliberately and willfully avoided to seize the aforesaid devices, which are being used and employed by the said persons to facilitate the commission of above offences in the said premises.  The Respondent No. 1 ought to have investigated and verified the source of reception of signals of aforesaid channels into the various color TV sets installed by the said persons in their said Hotel especially when the Petitioner has categorically averred in the complaint that their does not exist any previty of contract between the Petitioner and the said persons for allowing the telecast of aforesaid channels in the premises of the said Hotel.  The Respondent No. 1 has shown gross lethargy and inaction in investigating the aforesaid offences and collecting appropriate evidence till this date inspite of repeated reminders having been sent by the Petitioner. 

21.
The Respondent No. 1 has failed and neglected to record the statement of concerned Reception Officer of the said Hotel, who had booked Room No. 410 on 24.08.2004 when the said Shri Anurag Parmar and Mr. Vishwanath M. Shetty booked the said room on payment of Rs.2,500/- by cash for the purpose of checking the violation/infringement of the copy rights of Petitioner in the said Hotel.  The Respondent No. 1 ought to have interrogated the concerned Reception Officer and recorded his/her statement and obtained the true copies of the concerned booking register and receipt book for the purpose of gathering evidence in connection of booking of Room No. 410 by the said Shri Anurag Parmar and Shri Vishwanath M. Shetty on 24.08.2004.  The Respondent No. 1 has deliberately and willfully avoided gathering the aforesaid piece of evidence by interrogating the concerned Reception Officer of the said Hotel till this date.   


22.
The Respondent No. 1 ought to have interrogated the concerned officer/employee of the said Hotel and recorded his/her statement with regard to the source of obtaining the Cable TV channels into various parts of the said Hotel and number of channels being shown by the said Hotel.  The Respondent No. 1 ought to have investigated into the aspect of source of the channels held by the Petitioner which were/are being redistributed by the said persons and displayed on various color TV sets installed at the said Hotel premises.  The Respondent No. 1 has not taken any steps for ascertaining and verifying the originating source of the said channels which were/are being shown at various places in the said Hotel till this date.  The Respondent No. 1 ought to have interrogated the concerned Cable TV Service Provider and recorded his statement to ascertain and verify the number and types of channels, which were being provided to the said persons for showing inside the said Hotel. 

23.
The Petitioner states that inspite of the said Shri Anurag Parmar, having written various letters on 25.11.2004, 03.01.2005, 11.01.2005, 08.02.2005 and 07.07.2005, the Respondent No. 1 has not bothered or cared to inform the progress of investigation to the Petitioner without any just, proper or reasonable grounds.  The Respondent No. 1 has neither complied with the requisitions made in the said letters nor given any response to the Petitioner about the progress of investigation into the said M.E.C.R. No. 10 of 2004.The Petitioner reasonably believes that since the Respondent No. 1 has not conducted/ directed any legal steps for lawful investigation of the said offences, the Respondent No. 1 has deliberately and willfully avoided to give any reply/response about the progress of the said investigation, in spite of having received the aforesaid letters.

24.
The Petitioner states that as per the provisions appearing in Chapter XII of Criminal Procedure Code the Respondent No. 1 is bound and obliged in law to conduct just, fair, thorough and impartial investigation into the commission of cognizable offences for which the directions have already been issued by the Court of Ld. Judicial Magistrate u/s. 156 (3) of Cr.P.C.  As per the well settled principles enunciated by the Hon’ble Supreme Court in the case of H.N.Risbudh v. State of Delhi, reported in AIR 1955 SCC SCC 196, such investigation may include (i) Proceeding to the spot, (ii) Ascertain the facts and circumstances of the cases (iii) Discovery and arrest of the suspecting offender (iv) Collection of evidence relating to the commission of the offence, which may consist of (a) Examination of various persons including the accused and the reduction of their statements into writing, if the officer thinks fit (b) The search of places or seizures of materials considered necessary for the investigation and to be produced at the time of trial (v) Formation of the opinion as to whether on the materials collected, there is a case to place the accused before a Magistrate for trial and, if so taking necessary steps for the same by the filing of a charge-sheet under Section 173 of the Code.  The Respondent No. 1 has shown utter disrespect and disregard to the  mandate laid down by the Hon’ble Supreme Court in the aforesaid landmark judgment by not carrying out any investigation in to the aforesaid offences.       

25.
The Petitioner states that there are reasonable grounds to believe that the Respondent No. 1 has not discharged his duties in just, fair and impartial manner for investigating the said offences, since the lethargy inaction on the part of the Respondent No.1 is apparently indicative of the fact that the Respondent No. 1 has attempted to screen the real offenders by not taking diligent  and legal steps against them , expeditiously.   

26.
The Petitioner states that inspite of the expiry of a period of more than one year, the Respondent No. 1 has neither gathered the requisite evidence, seized the gadgets employed by the said persons in the commission of offences, recorded the statements of concerned officers working at the said Hotel, found out the source of receiving the signals of the said channels and arrested the offenders involved in the commission of the said offences till this date without any just, proper or reasonable grounds.  The Petitioner states that apart from exhibiting the dereliction of his legal duties, the Respondent No. 1 is guilty of gross and unexplained delay in conducting just fair and impartial investigation into the above offences inspite of there being directions from the Court of Ld. Magistrate one year ago i.e. 07.09.2004.

27.
The Petitioner states that inspite of there being directions in the nature of reminder from the Ld. Magistrate on 14.07.2005 for submitting say upon the application dated 14.07.2005 filed by the Petitioner, no say/reply has been filed by the Respondent No. 1 for placing on record the necessary details/information with regard to the progress of investigation in the said M.E.C.R. No. 10 of 2004 till this date.  The Respondent No. 1 has shown scant regard and respect to the directions of the Ld. Magistrate issued on 14.07.2005, by not giving the information to the Ld. Magistrate with regard to the progress of investigation into the said offences.

28.
The Petitioner has not filed any other petition or application previously before this Hon’ble Court or before the Hon’ble Supreme Court for the reliefs claimed herein under.

29.
The Petitioner has paid the fixed court fee of Rs……….. for the purpose of jurisdiction.

30.
The Petitioner states that there are no latches or delay on the part of the Petitioner in filing the present petition.

Under the circumstances the Petitioner most respectfully prays that this Hon’ble Court be pleased to:

a)
Issue Rule in the above matter.


b)
Issue a writ of mandamus or any other writ direction or order in the nature of mandamus be issued against the Respondent No. 1 for directing him to carry out thorough, effective, proper and expeditious investigation in M.E.C.R. No. 10 of 2004 registered by the Azad Police Station, Mumbai, and submit appropriate report before the Court of Ld. Metropolitan Magistrate, 8th Court, Esplanade, Mumbai, as early as possible.  




c)
Direct the Respondent No. 1 to file his Affidavit for informing this Hon’ble Court, about the steps taken/directed by him, for investigating the offences registered in M.E.C.R. No. 10 of 2004, since 27.10.2004 till this date.

d)
Transfer the investigation of M.E.C.R. No. 10 of 2004 by withdrawing the same from the Respondent No. 1 and entrust/assign the same either to Social Security Branch or Crime Branch CID Mumbai with a direction to carry out further investigation in the said M.E.C.R. No. 10 of 2004 expeditiously and according to law. 

e)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this      day of

September 2005

Mumbai





           PETITIONER

ADVOCATE FOR PETITIONER

V E R I F I C A T I O N

I, VIKAS DESAI, Age……..years, the Constituted Attorney of the Petitioner do hereby solemnly declared and state that the contents of the paragraph nos……….. are true to my own knowledge, and the contents of paragraphs nos………. are my legal submission and the contents of paragraph nos………. are my humble prayer which I believe to be true.

Solemnly declared at Mumbai

                                                                       BEFORE ME,

Dated this       day of 

September 2005 

 Explained and identified by me

ADVOCATE FOR THE PETITIONER

