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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
IN ITS CRIMINAL APPELLATE JURISDICTION

           CRIMINAL REVISION  APPLICATION NO.              OF 2009
 IN THE MATTER OF SEC. 401
 OF CR.P.C.

                   AND  
IN THE MATTER OF SEC. 138
OF NEGOTIABLE INSTRUMENTS ACT 
                   AND

IN THE MATTER OF JUDGMENT AND ORDER DATED  28.05.2007 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 7TH COURT, DADAR, MUMBAI IN C.C. NO. 4692/SS/05 

                   AND 

IN THE MATTER OF JUDGMENT AND ORDER DATED 11.08. 2009, PASSED BY THE HON’BLE SESSIONS COURT FOR GREATER BOMBAT AT SEWREE IN CRIMINAL APPEAL NO. 93 OF 2007. 
SHRI SANJAY P. DOBARIA

Age : 25 years, 

430/10/A, Sukha Village,

Alkapuri Society, GIDC Colony,

Ankaleshwar



…
APPLICANT







(ORIGINAL ACCUSED)

                 Versus

1.
THE STATE OF MAHARASHTRA.

2.
M/S. ORGANO CHEMICALS INDUSTRIES     


11, Sawan Bhavan,


89, Naigaon Cross Road,


Dadar (E), Mumbai 400 014
…
RESPONDENTS
TO

THE HON’BLE THE CHIEF JUSTICE
AND THE OTHER  PUISNE JUDGES
OF THE HIGH COURT OF JUDICATURE 
AT BOMBAY.
THE HUMBLE APPLICATION OF THE APPLICANT (ORIGINAL ACCUSED) ABOVE NAMED U/S. 401 OF CR.P.C. FOR REVISING AND SETTING ASIDE THE JUDGMENT AND ORDER DATED 28.05.2007 PASSED BY THE LD. METROPOLITAN MAGISTRATE, 7TH COURT, DADAR, MUMBAI IN C.C. NO. 4692/SS/05 AND THE JUDGMENT AND ORDER DATED 11.08.2009, PASSED BY THE HON’BLE SESSIONS COURT FOR THE GREATER BOMBAY AT SEWREE, IN CRIMINAL APPEAL NO. 93 OF 2007.
MOST RESPECTFULLY SHEWETH:

1)
The Applicant (Original Accused) is an Indian National domiciled in the State of Maharashtra, having his fixed place of residence at Gujarat.  The Applicant is a peace loving and law abiding citizen having no previous criminal antecedents to his discredit.  The Respondent No. 2 (Original Complainant) claims to be a partnership firm engaged in the business of chemicals having its place of business at the address mentioned in the cause title.

2.
Pursuant to the private complaint filed by the Respondent No.2 in the Court of Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai on 05.07.2005 for an offence u/s. 138 of the Negotiable Instruments Act, the Ld. Magistrate was pleased to record the verification statement of Shri Mayur Harkishandas Vora on 05.07.2005 and was pleased to issue process against the Applicant for an offence vide C.C. No. 4692/SS/05.  Annexed hereto and marked as Exhibit A is the copy of the complaint filed by the Respondent No. 2 in the said C.C. No. 4692/SS/05.  The alleged offence u/s. 138 of the Negotiable Instruments Act is non-cognizable, bailable and summary triable in nature.  The particulars of charge were explained to the Applicant and he pleaded not guilty to the charge. 

3)
The prosecution case in brief as can be seen from the copy of complaint furnished to the Applicant is as follows:

a)
The Respondent No. 2 is a partnership firm duly registered under the provisions of Partnership Act engaged in the business of industrial solvents and chemicals.  The Respondent No. 2 empowered its partner, Shri Mayur Harkishandas Vora to file the said complaint on behalf of the Respondent No.2.  The Applicant is the proprietor of M/s.Sparkel Dye Chem engaged in the business of industrial solvents and chemicals.

b)
Pursuant to the orders placed by the Applicant for Cyclo Hexanone (bulk in tanker), the Respondent No. 2 sold, supplied and delivered the same as required by the Applicant.  The said material was duly received by the Applicant.  Pursuant to the sale and supply of the aforesaid material the Respondent No. 2 raised various invoices, which were duly accepted by the Applicant. 

c)
Towards the part payment and discharge of the said liability, the Applicant issued a cheque bearing no. 580742 dated 27.04.2005 for Rs.15 lakhs drawn on Development Credit Bank, Mohammed Ali Road Branch, Mumbai 21 (Ex.P-20) in favour of the Respondent No.2.  The Respondent No. 2 presented Ex.P-20 for clearing with its bankers at Abhyudaya Co-op. Bank Ltd., Sewree Branch, Mumbai on 03.05.2005, which was returned unpaid and dishonoured on 05.05.2005 with the remarks “Funds Insufficient” as per memo dated 05.05.2005 issued by the Development Credit Bank.

d)
The Respondent No. 2 thereafter through its Advocate’s notice dated 14.05.2005, sent under Regd. Post A.D. and UCP on 18th, 21st May and 1st June 2005, respectively called upon the Applicant to pay the said sum of Rs.15 lakhs.  That inspite of receiving the said demand notice, the Applicant failed and neglected to pay the amount of Ex.P-20 and thereby committed the alleged offence.

4)
The Applicant states that after the Applicant pleaded not guilty to the charge, Shri Mayur Harkishandas Vora (P.W.No.1) filed his affidavit u/s. 145 of Negotiable Instruments Act on 22.12.2006 as and by way of his examination-in-chief.  The P.W.No.1 in his affidavit evidence deposed that:

a)
The Applicant was a proprietor of M/s. Sparkel Dye Chem and signatory of Ex.P-20.

b)
The Applicant placed an order for 16000 kg. of Cyclo Hexanone (bulk in tanker) on or about 17.03.2005 through Shri Parimal Shah, a broker.  On 22.03.2005 the Applicant confirmed the said order vide his written order bearing no. SDC/DB/115/04-05 dated 22.03.2005.  The P.W.No.1 produced the said written purchase order vide Ex.P-17.

c)
The Respondent No. 2 sold the material mentioned in the purchase order at Ex-Kandla Port, which was lifted by the Applicant through his transporter, M/s. Bhanushali Roadways having their office at 8, Ozas Complex, National Highway, Gndhidham.  The said material was duly received by the Applicant and there was no objection or complaint with regard to the quality, quantity, price etc. of the said material.

d)
Pursuant to the sale and supply of the said material the Respondent No. 2 raised commercial invoice and invoice bearing no. N/OGS/062 dated 25.03.2005 on M/s. Preeten Health Care Pvt. Ltd. as per the request of the Applicant for Rs.15,63,562/-, which was duly accepted by the Applicant.  The said invoice was signed by the P.W.No.1 as a partner of the Respondent No. 2.  The P.W.No.1 produced the said invoice vide Ex.P-18.  The P.W.No.1 also produced another invoice under Rule 17 of Cenvat Credit Rules 2002 vide Ex.P-19.

e)
Towards the part payment and discharge of the above liability the Applicant issued Ex.P-20 drawn on Development Credit Bank in favour of the Respondent No.2.  The said Ex.P-20 was signed by the Applicant as a proprietor/authorized signatory of M/s.Sparkel Dye Chem.  The P.W.No.1 produced on record and tendered in evidence the aforesaid cheque referring at Ex.P-3 in his affidavit evidence, which was taken on record and exhibited by the Ld. Magistrate vide Ex.P-20.

f)
The Respondent No.2 deposited the said cheque with its bankers at Abhyudaya Co-op. Bank Ltd., Sewree Branch, Mumbai on 03.05.2005, which was returned dishonoured by a Memo dated 05.05.2005 with the remarks “Funds Insufficient”.  The P.W.No.1 tendered in evidence the memo dated 05.05.2005 purported to have been issued by Development Credit Bank vide Ex.P-21.

g)
The Respondent No.2 thereafter approached its Advocate Shri Prakash V. Vare and upon the instructions of the P.W.No.1 on 14.05.2005 a demand notice was issued to the Applicant under Regd. Post A.D. and UCP calling upon the Applicant to pay the amount of Ex.P-20.  The P.W.No.1 produced on record the office copy of the said demand notice vide Ex.P-23. 

5)
The Applicant states that in his affidavit evidence purported to have been filed u/s. 145 of Negotiable Instruments Act, the P.W.No.1 made following improvements, which otherwise did not find place in the complaint (Ex.P-1) filed by the said P.W.No.1.

a)
That the Applicant had placed an order for 16000 kg. of Cyclo Hexanone.

b)
That such order was placed by the Applicant on or about 17.03.2005.

c)
Such order was placed through Shri Parimal Shah, who was a broker.

d)
That on 22.03.2005 the Applicant confirmed the said order vide his written order bearing no. SDC/DB/115/04-05 dated 22.03.2005.

e)
That the material mentioned in Ex.P-17 was lifted at Ex-Kandla Port by the Applicant.

f)
That such material was lifted by the Applicant through his transporter M/s. Bhanushali Roadways having their office at 8, Ozas Complex, National Highway, Gandhidham.

g)
That pursuant to the sale and supply of the said material, the Respondent No. 2 raised commercial invoice and invoice bearing no. N/OGS/062 dated 25.03.2005 on M/s. Preeten Health Care Pvt. Ltd.

6)
The Applicant states that the P.W.No.1 in his cross-examination recorded on 02.04.2007 admitted that:

a)
Prior to the said transaction the P.W.No.1 was not knowing the Applicant.

b)
Prior to the said transaction the P.W.No.1 did not do any transaction either with the Applicant or with the said M/s. Sparkel Dye Chem. 

c)
The P.W.No.1 did not know whether the Applicant was dealing as a broker in chemical commodities.

d)
That at the time of placing the order the Applicant had told the P.W.No.1 that M/s. Preeten Health Care Pvt. Ltd. was in need of Cyclo Hexanone and it was also mentioned in the purchase order that payment was to be made by the said M/s. Preeten Health Care Pvt. Ltd. after 35 days of supply.

e)
The P.W.No.1 had taken Ex.P-20 for the purpose of security from the Applicant towards the payment to be made by the said M/s. Preeten Health Care Pvt. Ltd.

f)
The P.W.No.1 had purchased the said Cyclo Hexanone from M/s. Hazel Mercantile Ltd., Ex- Kandla.

g)
It was true that in invoice at Ex.P-18 there was no mention of name of the Applicant.  It was further true that at Ex.P-19 there was no signature of the Applicant.

h)
It was true that below the signature on Ex.P-19 there was no seal or endorsement of M/s. Sparkel Dye Chem.

i)
It was true that the amount in figures and words in Ex.P-20 were filled by the P.W.No.1.

7)
The Applicant states that after examining the P.W.No.1 the Respondent No. 2 did not examine any other or further witnesses and closed its case.  The Ld. Magistrate was thereupon pleased to record the statement of the Applicant u/s. 313 of Cr.P.C. on 09.04.2007. The Applicant states that while recording his aforesaid statement u/s. 313 of Cr.P.C, the Ld. Magistrate did not show any of the documents produced on record by the P.W.No.1 along with his affidavit evidence, so as to record the explanation of the Applicant. Thus, the Applicant had no opportunity to offer his explanation with regard to the contents of the documents produced on record by the P.W.No.1 along with his affidavit evidence when the Applicant was questioned by the Ld. Magistrate u/s. 313 of Cr.P.C.

8)
The Applicant states that after hearing the arguments of both the parties, the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai, Shri P.T.Rahule while his judgment and order dated 28.05.2007 was pleased to convict the Applicant for an offence u/s. 138 of the Negotiable Instruments Act and was further pleased to sentence the Applicant to suffer S.I. for 3 months and direct him to pay compensation of Rs.17 lakhs and in default suffer further S.I. for 2 months.  Annexed hereto and marked as Exhibit B is the copy of the said  judgment and order dated 28.05.2007 passed by the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai in the said C.C. No. 4692/SS/05.  

9)
The Applicant states that against the aforesaid judgment and order dated 28.05.2007 passed by the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai below Ex.1 in C.C. No. 4692/SS/05 convicting the Applicant for an offence u/s. 138 of the Negotiable Instruments Act and sentencing him to suffer S.I. for 3 months and to pay compensation of Rs.17 lakhs, the Applicant preferred a Criminal Appeal before the Hon’ble Sessions Court at Sewree, vide Criminal Appeal no 93 of 2007.The Hon’ble sessions court was pleased to admit the said appeal, call for the records and proceedings of the said case from the Ld. Metropolitan Magistrate, suspend the sentence imposed upon the Applicant and was  further pleased to enlarge the Applicant on bail pending the hearing and final disposal of the said appeal. 
10)
The Applicant states that after hearing the submissions of both the parties, the Hon’ble Sessions court ( Coram: Her Honour Judge Smt. A.V. Palsule ) vide her judgment and order dated was pleased to dismiss the said Criminal Appeal no. 93 of 2007 and grant time up to 24th August, 2009, to the Applicant, for surrendering before the Ld. Magistrate in the said case. Annexed here to and marked Exhibit C is the certified copy of the judgment and order dated 11th August, 2009 passed by the Hon’ble sessions court in the said Criminal Appeal no 93 of 2007.

11)
Being aggrieved and dissatisfied with the judgment and order (i) dated 28.05.2007 passed by the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai below Ex.1 in C.C. No. 4692/SS/05 convicting the Applicant for an offence u/s. 138 of the Negotiable Instruments Act and sentencing him to suffer S.I. for 3 months and directing him to pay compensation of Rs.17 lakhs, and the (ii) judgment and order dated 11th August, 2009 passed by the Hon’ble Sessions Court for Greater Bombay at Sewree, in Criminal Appeal no.93 of 2007, the Applicant                                    most respectfully approaches this Hon’ble Court in its jurisdiction u/s. 401 of Cr.P.C. and prays that the records and proceedings of C.C. No. 4692/SS/05 from the file of the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai be called for and after examining the legality, validity, propriety and correctness of the (i) judgment and order dated 28.05.2007 and (ii) the judgement and order dated 11th August, 2009 Passed by the Hon’ble sessions court for Greater Bombay at Sewree, in Criminal Appeal no. 93 of 2007, the same be revised and set aside on following amongst the other grounds. 

G R O U N D S

a)
The Ld. Magistrate erred in law in recording the finding of guilt against the Applicant for an offence u/s. 138 of the Negotiable Instruments Act.  The Ld. Magistrate ought to have appreciated and held that the Respondent No. 2 had failed to establish the ingredients contemplated u/s. 138 of the Negotiable Instruments Act to bring home the charge against the Applicant.  The Ld. Magistrate therefore ought to have held and recorded that the Respondent No. 2 had failed to prove its case against the Applicant beyond reasonable doubt.

b)
The Ld. Magistrate committed a serious error of law in holding that even if the Applicant had issued a blank cheque (Ex.P-20), the said cheque attracted the penal provisions of sec. 138 of Negotiable Instruments Act.  The Ld. Magistrate further erred in law in holding that Ex.P-20 even though it was given as a blank cheque, was given to the Respondent No. 2, with an implied consent to fill up the same.  The Ld. Magistrate ought to have appreciated and seen that it was never the case of the Respondent No. 2 either in the complaint or in the affidavit evidence of the P.W.No.1, that the Respondent No.2 had received any implied authority or consent from the Applicant, to fill up Ex.P-20.  The Respondent No. 2 in fact never led any oral or documentary evidence to show that the Respondent No.2 possessed any implied authority or consent of the Applicant, to fill up Ex.P-20.  Thus, the finding recorded by the Ld. Magistrate with regard to the so-called consent of the Applicant, purported to have been given to the Respondent No.2,  to fill-up Ex.P-20,  is without any evidence on record.

c)
The Ld. Magistrate further erred in law in interpreting and considering the term “security”, while appreciating the unequivocal and clear admission given by the P.W.No.1, in his cross-examination. The Ld. Magistrate erred in law in construing and interpreting the term “security” by defining that it was nothing but a hidden and contingent liability.  The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 had never set up any case either in the complaint or in the affidavit evidence of the P.W.No.1, that Ex.P-20 was received either in a blank form or as a security or that it was received towards any hidden or contingent liability.

d)
The Ld. Magistrate further erred in law in holding that even if Ex.P-20 was issued as a blank signed cheque and also by way of security, it was automatically converted into liability, when the Respondent No. 2 did not receive the payment from the said M/s. Preeten Health Care Pvt. Ltd.  The Ld. Magistrate ought to have appreciated and seen that it was never the case of the Respondent No. 2 either in the complaint or in the affidavit evidence of the P.W.No.1 that the goods covered under Ex.P-18 and Ex.P-19 were sold by the Respondent No. 2 to the said M/s. Preeten Health Care Pvt. Ltd.  Further, it was never the case of the Respondent No. 2 either in the complaint or in the affidavit evidence of the P.W.No.1 that no payment was received by the Respondent No. 2 from the said M/s. Preeten Health Care Pvt. Ltd. in respect of the sale of the goods described in Ex.P-18 and Ex.P-19.  There existed absolutely no evidence on record to suggest/indicate the arising of liability on the part of the Applicant, for paying the consideration of goods described in Ex.P-18 and Ex.P-19, upon the failure of the said M/s. Preeten Health Care Pvt. Ltd.  Thus, the Ld. Magistrate committed a serious error of law in holding that Ex.P-20 was automatically converted into a liability, when the Respondent No. 2 did not receive any payment from the said M/s. Preeten Health Care Pvt. Ltd.   

e)
The Ld. Magistrate could not have recorded any finding of guilt against the Applicant when the Ld. Magistrate recorded a finding in favour of the Applicant that Ex.P-20 was received by the Respondent No.2, as a security from the Applicant.  The Ld. Magistrate could not have recorded any finding with regard to the non-payment of price of the alleged goods, by the said M/s. Preeten Health Care Pvt. Ltd. to the Respondent No. 2, especially when there was no evidence on record, to indicate the factum of such non-payment.  The P.W.No.1 in his affidavit evidence had never deposed that the Respondent No. 2 did not receive the payment of goods described in Ex.P-18 and Ex.P-19 from the said M/s. Preeten Health Care Pvt. Ltd.  The finding of non-payment by the said M/s. Preeten Health Care Pvt. Ltd. to the Respondent No. 2 is not supported by any oral or documentary evidence on record.

f)
The Ld. Magistrate also erred in law in holding that in the absence of any sort of payment made by the said M/s. Preeten Health Care Pvt. Ltd., Ex.P-20 which was issued by way of a security came to be vanished for getting converted into liability.  The Ld. Magistrate ought to have appreciated and held that since Ex.P-20 was given in a blank form and admittedly by way of security, the same could not have been misused by the Respondent No. 2 in a wrongful manner so as to fasten any criminal liability upon the Applicant.  

g)
The reasons, which are assigned by the Ld. Magistrate in his impugned judgment and order, with regard to the nature of Ex.P-20 were not supported by any foundation in the pleading of the Respondent No. 2 either in the complaint or in the affidavit evidence.  The Respondent No. 2 had come out with a specific and categorical transaction of sale of the goods described in Ex.18 & Ex.19 to the Applicant and not to the said Preeten Health Care Pvt. Ltd.  The Respondent No. 2 had further specifically claimed that the Applicant had issued Ex.P-20 towards the payment of price of the goods described in Ex.P-18 and Ex.P-19, which were sold to the Applicant.  Since the P.W.No.1 in his cross-examination admitted that Ex.P-20 was received for the purpose of security towards the payment, which was to be made by the said M/s. Preeten Health Care Pvt. Ltd., the Ld. Magistrate could not have held the Applicant liable for paying the price of the goods described in Ex.P-18 and Ex.P-19. 

h)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 had not approached the Court of Ld. Magistrate with clean hands.  The Respondent No. 2 never disclosed to the Ld. Magistrate that the said goods of Ex.P-18 and Ex.P-19 were sold and supplied to M/s. Preeten Health Care Pvt. Ltd.  The Respondent No. 2 further suppressed from the Ld. Magistrate that the payment of the said goods was to be made by the said M/s. Preeten Health Care Pvt. Ltd.  The Respondent No. 2 also suppressed from the Ld. Magistrate that Ex.P-20 was received in a blank form and as and by way of security to ensure certain payment from the said M/s. Preeten Health Care Pvt. Ltd.  

i)
The Ld. Magistrate ought to have appreciated and seen that the P.W.No.1 had tendered in evidence the forged and fabricated documents, in the nature of Ex.P-18 and Ex.P-19 to show the alleged goods were sold to the Applicant.  A plain reading and bare perusal of Ex.P-18 would reveal the name of buyer as M/s. Preeten Health Care Pvt. Ltd and not the Applicant.  Whereas Ex.P-19 reveals the name of buyer as M/s. Sparkel Dye Chem.  Further, Ex.P-18 indicates and suggest about the sale of alleged goods through M/s. Sparkel Dye Chem to the said M/s. Preeten Health Care Pvt. Ltd.  However, in Ex.P-19 the said M/s. Preeten Health Care Pvt. Ltd. is shown as consignee and M/s. Sparkel Dye Chem is shown as the buyer.  Thus, there exist an unexplained and serious inconsistency/ contradiction with regard to the contents of Ex.P-18 and Ex.P-19 with regard to the buyer of  alleged goods.  Further, the Respondent No. 2 has done unauthorised interpolation and additions in Ex.P-18 by inserting with ball pen the additional words as “To pay, Sparkel Dye Chem and Resale No Tax”. The Respondent No.2 never caused to be produced the originals of Ex- P-18 and P-19, by summoning the same from the custody of M/s Preeten Health Care Pvt. Ltd.  The Ld. Magistrate therefore ought to have disbelieved and disregarded Ex.P-18 and P-19, from consideration in the evidence.  

j)
The Ld. Magistrate ought to have appreciated and seen that the Respondent No. 2 had not laid any foundation as provided in Indian Evidence Act for being entitled to adduce secondary evidence by way of Ex.P-18 and Ex.P-19.  The Respondent No. 2 deliberately and willfully avoided to issue appropriate notice u/s. 66 of Indian Evidence Act to the said M/s. Preeten Health Care Pvt. Ltd. by calling upon the said company to produce before the Ld. Magistrate, the originals (if any) of Ex.P-18 and Ex.P-19.  Since the Respondent No. 2 had violated the provisions of Sec. 66 of the Indian Evidence Act by not issuing any notice to the said M/s. Preeten Health Care Pvt. Ltd. for calling upon the said company to produce the originals (if any) of Ex.P-18 and Ex.P-19, the Ld. Magistrate ought not to have considered and taken into account the said Ex.P-18 and Ex.P-19, for determining the disputed question of sale of alleged goods to the Applicant.  Thus, since the Respondent No.2 had avoided to take diligent and lawful steps contemplated U/s 66 of the Indian Evidence Act, for bringing on record the originals of Ex.P-18 and Ex.P-19 from the custody of the said M/s. Preeten Health Care Pvt. Ltd, Ex.P-18 and Ex.P-19 were inadmissible in evidence. 

k)
The Ld. Magistrate ought to have appreciated and seen that the P.W.No.1 in his cross-examination had admitted that the amount in figures and words in Ex.P-20 was filled-up by the P.W.No.1.  It was never the case of the Respondent No. 2 that the said amount was filled up with the consent, approval or instructions of the Applicant.  The P.W.No.1 never deposed before the Ld. Magistrate that he enjoyed any implied consent or authority of the Applicant, to fill-up Ex.P-20.  The Ld. Magistrate thus, exceeded his jurisdiction in holding that there existed an implied consent of the Applicant in favour of the P.W.No.1, for filling-up the amount in figures and words in Ex.P-20.

l)
The Ld. Magistrate ought to have appreciated and seen that the Applicant can not be said to have issued Ex.P-20 towards the discharge of any liability.  It was never the case of the Respondent No.2 that the said M/s. Preeten Health Care Pvt. Ltd. had refused to pay the amount for the sale of goods described in Ex.P-18 and Ex.P-19.  The Respondent No.2 does not claim/appear to have intimated the Applicant, at any point of time about the refusal or failure of the said M/s. Preeten Health Care Pvt. Ltd. To pay the price of alleged goods.  

m)
The Ld. Magistrate ought to have appreciated and seen that the Applicant had successfully and satisfactorily rebutted the statutory presumption u/s. 139 of the Negotiable Instruments Act in respect of Ex.P-20.  From the cross-examination of the P.W.No.1 it was absolutely clear that the Applicant was not liable to pay the price of the goods described in Ex.P-18 and Ex.P-19 to the Respondent No.2.  The Respondent No. 2 never adduced any evidence throughout the trial to show that the Applicant had become liable to pay the sale-price of alleged goods to the Respondent No.2, on account of non-payment of the same by the said M/s. Preeten Health Care Pvt. Ltd.

n)
The Ld. Magistrate erred in law in holding that the testimony of the P.W.No.1 was corroborated by the documentary evidence.  The Ld. Magistrate ought to have appreciated and seen that the contents of Ex.P-18 and Ex.P-19 were inconsistent and contrary to each other so as to provide any corroboration to the testimony of the P.W.No.1.

o)
The Ld. Magistrate ought to have appreciated and seen that though the P.W.No.1 had deposed in his affidavit evidence that the Applicant had lifted the said goods through his transporter M/s. Bhanushali Roadways at Ex-Kandla Port, the perusal of Ex.P-19 shows as if the alleged goods were dispatched from the factory of the Respondent No. 2, situated at Mafatlal Mill Compound, Navsari, Gujarat.  There is no reference of supply or dispatch of the alleged goods from Ex-Kandla Port, in Ex.P-19, which is an excisable invoice, always prepared in quadruplicate, whose yellow copy is statutorily required to be submitted to the Central Excise authority.   

p)
The Ld. Magistrate ought to have appreciated and seen that a plain reading and bare perusal of Ex.P-19 shows that the goods referred in Ex.P-19 appeared to have been removed from the factory premises of the Respondent No. 2, situated at Navsari Gujarat at 11:20 hrs on 25.03.2005 through a motor transport bearing no. GJ-12 V 8408.  In view of the aforesaid details with regard to the removal and mode of transportation of the goods mentioned in Ex.P-19, there was no question of Applicant having lifted the alleged goods at Ex-Kandla Port, through any transporter or through the said M/s. Bhanushali Roadways.

r)
The Ld. Magistrate ought to have appreciated and seen that the claim of the Respondent No. 2 about the delivery of the goods to the Applicant, who had allegedly lifted at Ex-Kandla Port, was falsified when the same was examined, in the light of contents of Ex.P-19.  The Ld. Magistrate ought to have appreciated and considered the distance of about 650 km. between Kandla and Navsari, making it impossible for Respondent No. 2, to allow the Applicant to lift  the alleged goods from Kandla on 25.03.2005.

s)
The Ld. Magistrate has not considered, appreciated or taken into account any of the grounds urged by the Applicant in his written arguments, which were filed by the Advocate for the Applicant on 19.04.2007.  Further, the Ld. Magistrate has no where discussed, considered or followed the principles laid down by the Hon’ble Supreme Court and Hon’ble Court, in the various judgments, which were referred and described by the Applicant ,in his aforesaid written arguments.  In spite of submitting the zerox copies of several judgments of the Hon’ble Supreme Court and this Hon’ble Court, the Ld. Magistrate has not referred, discussed or considered the principles laid down in the aforesaid judgments, while passing the impugned order.

t)
The impugned order is illegal, incorrect, improper and contrary to the weightage of oral and documentary evidence on record.  The Ld. Magistrate ought to have acquitted the Applicant for an offence u/s. 138 of the Negotiable Instruments Act, since the Respondent No.2 had failed to prove the case beyond reasonable doubt. 

u)
The Ld. Magistrate committed a serious error of law in denying the benefit of Sec. 4 of Probation of Offenders Act to the Applicant, while passing the impugned order.  The Ld. Magistrate has not assigned any reasons or grounds, for not extending the benefit of the provisions of the Probation of Offenders Act to the Applicant, while passing the impugned order.

v)
The Ld. Magistrate ought to have appreciated that the alleged offence was merely of technical nature, which did not entail any moral turpitude on the part of Applicant.  The Ld. Magistrate ought to have therefore called for appropriate report from the Probation Officer under Section 4(2) of the above Act, to explore the possibility of granting or otherwise, the benefit of the said Act to the Applicant, before proceeding to award the substantive sentence.

w)
The Ld. Magistrate erred in law in complying with the provisions of Sec.313 of Cr.P.C.  The Ld. Magistrate has not chosen to put the entire evidence of the prosecution, to the mouth of the Applicant while recording his statement 
u/s.313 of Cr.P.C.  The Ld. Magistrate has failed to afford 
just, fair, reasonable and adequate opportunity to the Applicant, to explain the incriminating circumstances appearing in the evidence of the P.W.No.1, while recording the statement of the Applicant u/s.313 of Cr.P.C. On account of non-compliance of the provisions of Sec.313 of Cr.P.C., the Applicant has suffered grave prejudice and serious miscarriage of justice, which has resulted into the conviction of the Applicant.  The Ld. Magistrate was consequently disentitled in law from using the various pieces of evidence, to the detriment of the Applicant, which were never put to the mouth of the Applicant, while recording his statement u/s 313 of Cr. P.C. 
x)
The Ld. Magistrate has not attempted to ascertain or find out the financial means or capacity of the Applicant, to satisfy himself about the capacity or otherwise of Applicant, 
for the payment of alleged compensation of Rs.17 Lakhs 
before proceeding to pass an order u/s. 357 (3) of Cr.P.C.  The Ld. Magistrate was bound and liable to ascertain and take into account the financial capacity/competency of the Applicant, before exercising his jurisdiction u/s. 357 (3) of Cr.P.C. for 
the payment of compensation.

y)
The impugned judgment and order passed by the Ld. Magistrate is absolutely illegal, incorrect, and improper and against the well-settled interpretation governing the provisions of Sec.138 of Negotiable Instruments Act.  The Ld. Magistrate ought to have appreciated and held that the Respondent No.2 had indulged in suppressing true and correct facts in the Complaint and Affidavit evidence of P. W. No.1.
z)
The Ld. Magistrate has merely reproduced isolated and out of context sentences, from the judgments cited by the Applicant, without discussing the ratio laid down in the said judgments.  The Ld. Magistarte ought to have followed and considered the principles laid down by this Hon’ble Court, in the case of Bhor Industries Limited Versus Anil Mahajan & another decided in Criminal Writ Petition No. 221 of 2002, decided on 17-7-2003, 2003 and reported in B.C.I. 521, wherein it has been held that “At the outset it needs to be mentioned that it is not a fair practice for a judicial proceeding to quote the paragraphs of the judgment in disintegrated way.  The judgment has to be read and understood and ratio has to be applied by 
reading the judgment entirely.  It is also pertinent to note 
that the ratio of the judgment is to be applied to each and every case by understanding the facts and circumstances of each case.  When it is a matter revolving around the order issuing the process, it has to be read in context with the allegations embodied in the complaint.  When it is a matter wherein some evidence has been adduced in the nature of document or by way of oral testimony, the ratio is to understood and applied keeping in view the allegations made in the complaint as well as the evidence so adduced.  The third criteria would be to apply the ratio of the judgment to cases where the litigants are approaching the courts after the order of conviction or 
acquittal has been recorded after completion of the trial.  In that case, the ratio is to be applied in context with the entire evidence on record, which includes the evidence adduced by the prosecution in support of the prosecution and the evidence adduced by the accused 
in his defense.  Quoting piece meal paragraphs of the judgments and that too in a disintegrated way would be leading to miscarriage of justice because thereby the Judge is likely to jump to conclusion which may not be consistent 
with the entire core which needed to be considered by him.”
aa)
The Ld. Magistrate ought to have seen that the P.W.No.1 had committed material alteration on Ex-P-20 by inserting the amount in figure and words  on the said cheque, without the consent, approval and knowledge of the Applicant.  The Ld. Magistrate ought to have followed, considered and appreciated the principles laid down in the case of 
Loonkaran Sethia v. Ivan E. John, AIR 1977 SC 336 wherein the Hon’ble Supreme Court explained the `material 
alteration' as follows at page 347:

"A material alteration, is one which varies the rights, liabilities or legal position of the parties as ascertained by the deed in its original state, or otherwise varies the legal effect of the instrument as originally expressed, or reduces to certainty some provision which was originally unascertained and as such void, or which may otherwise prejudice the party bound by the deed as originally executed."

Alteration of the date in the cheque may be material alteration. Alteration may have the effect of lengthening the period of limitation or shortening it.  So also alteration of payee's name is material, which affects the character of the instrument, and so also the relationship of the parties.  So also the alteration of signature as well as the amount.  All this would amount to material alteration”.  In view of the aforesaid ratio, Ex.P-20 had become void u/s. 87 of the Negotiable Instruments Act.

bb)
The Ld. Magistrate ought to have followed and taken in to account the principles laid down by the Hon’ble Supreme Court in the case of  Kali Ram v. State of Himachal Pradesh reported in 1973 2 SCC 808, wherein it is  held:  "One of the cardinal principles which has always to be kept in view in our system of  administration of justice for criminal cases is that a  person arraigned as an accused is 
presumed to be  
innocent unless that presumption is 
rebutted by the  
prosecution by production of evidence as may  show him to be guilty of the offence with which he  is charged.  The burden of proving the guilt of the accused is upon the prosecution and unless 
it relieves itself of that burden, the courts cannot record a finding of the guilt of the accused. 
There are certain cases in which statutory presumptions arise regarding the guilt of the accused, but the burden even in those cases is upon the prosecution to prove the existence of facts, which have to be present before the presumption can be drawn.  Once those facts are shown 
by the prosecution to exist, the Court can raise the statutory presumption and it 
would, in such an event, be for the accused to rebut the presumption.  The onus even in such cases upon the 
accused is not as heavy as is normally upon the 
prosecution to prove the guilt of the accused.  If some 
material is brought on the record consistent with the innocence of the accused which may reasonably be true, even though it is not positively proved to be true, the accused would be entitled to acquittal."
cc)
The Ld. Magistrate further ought to have appreciated and followed the principles laid down by the Hon’ble Supreme Court in the case of Bharat Barrel & Drum  Manufacturing Company v. Amin Chand Payrelal reported in 1999 3 SCC 35 wherein it is held that "Upon consideration of various judgments as noted  hereinabove, the position of law which emerges is  that once execution of the promissory note is  admitted, the presumption under Section 118(a)  would arise that it is supported by a consideration.  Such a presumption is rebuttable.  The defendant can prove the non-existence of a consideration by raising a probable defense.  If the defendant is proved to have discharged the initial onus of proof showing that the existence of consideration was improbable or doubtful or the same was illegal, the onus would shift to the plaintiff who will be obliged to prove it as a matter of fact and upon its failure to prove would disentitle him to the grant of relief on the basis of the negotiable instrument.  The burden upon the defendant of proving the non-existence of the consideration can be either direct or by bringing on record the preponderance of probabilities by reference to the circumstances upon which he relies.  In such an event, the plaintiff is entitled under law to rely upon all 
the evidence led in the case including that of the plaintiff as well.  In case, where the defendant fails to discharge the initial onus of proof by showing the non-existence of the consideration, the plaintiff would invariably be held entitled to the benefit of presumption arising under Section 118(a) in his favour.  The court may not insist upon the defendant to disprove the existence of consideration by leading direct evidence as the existence of negative evidence is neither possible nor contemplated and even if led, is to be seen with a doubt"
dd)
The Ld. Magistrate ought to have taken in to account and consideration the principles laid down by the Hon’ble Supreme Court in the case of M. Abbas Versus State of Kerala, reported in 2001 (4) JT 92 : 2001 (4) Supreme 405, wherein it has been held that “Where an accused sets up a defence or offers an explanation it is well settled that he is not required to prove his defence beyond a 
reasonable doubt but only by preponderance of probabilities”.  The Applicant had satisfactorily probablised his defence by eliciting favourable answers in the cross examination of P.W.No.1.

ee)
The Ld. Magistrate has failed to appreciate, follow and take into account the ratio laid down by this Hon’ble Court, in the case of Prabhakar D. Naik Versus Jerry S. Viegas & another reported in 2002 Bom.C.R.(Cri.) 623, wherein it is held that “It is true that for rebutting the presumption under section 139 of the Negotiable 
Instruments Act, 1881, it is not necessary for the accused to 
rebut it by proof beyond reasonable doubt.  The accused can rebut the said presumption either by leading evidence himself or by relying upon admissions and circumstances as appearing in the evidence of the prosecution.  The accused is required to rebut the presumption by preponderance of probabilities.  In other words, the accused is required to probablise his defence”.  The ratio laid down by this Hon’ble Court, in the aforesaid judgment is squarely applicable to the case of Applicant, who had successfully rebutted the presumption u/s. 139 of the Negotiable Instruments Act.

af) The Ld. Addl. Sessions judge committed a serious error of law and holding that in spite of the Applicant being an agent for M/s. Preeten Health care Pvt. Ltd., (on whose behalf the Applicant had place an order for the purchase of alleged goods and had issued a blank cheque as a security), the Applicant was liable to pay the price of alleged goods and was further liable to pay the amount represented by said cheque.  
ag) The Ld. Addl. Sessions judge appears to have been swayed with the fact that Exhibit P-20 had been signed by the Applicant and the Applicant being a proprietor and signatory of M/s. Sparkel Dyechem   was responsible for the payment of amount mentioned on Exhibit P-20. The entire approach of the Ld. Addl. Sessions Judge, in fastening the liability upon the Applicant, by virtue of the Applicant being the proprietor of M/s. Sparkel Dyechem and authorized signatory of Exhibit P-20 is illegal, incorrect, improper and contrary to the well settled principles laid down by this Hon’ble Court in the case of Rajendrakumar Porwal V/s. Santosh Kumar Saklecha reported in 2008(1) Bom.C.R.(Cri.) 647.
ah) The Ld Addl. Sessions Judge has herself observed and recorded in para 17 of the impugned order that ” On background of above submissions and on the facts and circumstances which are brought on record, it can safely be concluded that the cheque which is produced on record was signed by the complainant”. Admittedly Exhibit P-20 was a blank cheque which was filled up by the Respondent no.2. There is no documentary evidence available on record to show that the Applicant authorized or empowered the Respondent no.2, to fill up the particulars on Exhibit P-20. Thus, the Applicant had clearly probablised and substantiated his defence, with regard to the issuance of Exhibit P-20, as a security and causing of material alteration thereon by the Respondent no.2, which had the effect of rendering Exhibit P-20 as void, U/s. 87 of the Negotiable Instrument Act.

ii) The Ld Addl. Sessions judge committed serious error of law in referring and acting  upon  Exhibit P-18 and P-19, for the purpose of recording the finding of guilt against the Applicant, by observing that “ In the present matter, even though his signatures are not there on Exhibit P-18 or P-19. However, the signature on cheque is not at all denied”. Instead of appreciating the fact that the name of the consignee of goods as per Exhibit P-18 and P-19 was M/s. Preeten Health Care Pvt. Ltd., The ld Addl. Sessions Judge recorded the liability for the amount of Exhibit P-20 of the Applicant, inspite of the said cheque having been issued in blank form and admittedly by way of security. 

ai) The ld Addl. Sessions judge further committed a serious error of law in holding that” Therefore, even though the cheque is issued by way of security, it is certainly the responsibility of the person who ordered the goods, but the delivery is in the name of third person”. Significantly the ld. Addl. Sessions Judge herself observed in the impugned order that “ In the present matter, it is submitted that no action is taken against Preeten Health Care to recover the amount.” The ld Addl. Sessions Judge therefore, ought to have drawn an adverse inference against the Respondent no.2, for its inaction and failure to take suitable action against the said Preeten Health Care Pvt. Ltd. 
aj) The ld Addl. Sessions judge committed a serious error of law in holding that even though the Applicant had issued Exhibit P-20 in a blank form and as a security, the Applicant was liable to pay the amount of Exhibit P-20, since the Applicant happened to be a signatory of Exhibit P-20.
ak) That, both the subordinate Courts below ought to have appreciated and seen that throughout the trial of said case, the Respondent no.2 had never produced its books of account or true copy of the balance sheet, reflecting the name of M/s. Sparkel Dyechem or the Applicant, as one of the debtors, in the list of sundry debtors. The Respondent no.2 deliberately and willfully withheld from the Ld. Metropolitan Magistrate its books of accounts, true copies of balance-sheet and the copies of income-tax returns for the relevant years, showing the name of M/s. Sparkel Dyechem or the Applicant, as one of the debtors of Respondent no.2.
mm)
The ld Addl. Sessions judge has not considered, appreciated or dealt with the grounds, which were urged by the Applicant in the memo of his aforesaid appeal. There is no reference, mention or discussion of the said ground by the ld. Addl. Sessions judge in her impugned order. The judgment and order of Hon’ble Sessions Court therefore, is therefore vitiated and suffers from the vice of non application of judicial mind.     
an) The ld. Addl. Sessions Judge erred in law in dis believing the defence probablised and established by the Applicant on the ground that the Applicant had not entered in to witness box or that the Applicant did not adduce any evidence to disprove the presumption in favour of Respondent no.2   
ao) The ld. Addl. Sessions judge further erred in law in holding that the trial court had properly reach to the conclusion that  the ingredients of Sec.  138 of the Negotiable Instruments Act were properly established by the Respondent no.2 and at the same time Applicant had failed to rebut the statutory presumption U/s.  138 of the Negotiable Instruments Act. In fact, the Applicant had successfully probablised and established his defence in the said case and there was neither any obligation nor necessity on the part  of the Applicant to step in to the witness box, for adducing any evidence in rebuttal. 
ap) The ld. Addl. Sessions judge ought to have appreciated and seen that Respondent no.2 had miserably failed to adduce any evidence, to show the dispatch of Exhibit P-22 at the correct and last known address of the Applicant. Since the Applicant had denied to have received Exhibit P-22 from the Respondent no.2, the ld. Addl. Sessions judge ought to have searched for the evidence (if any) to satisfy herself about the dispatch of Exhibit P-22 at the last known and correct address of the Applicant.

qq)
The ld. Addl. Sessions judge ought to have appreciated and seen that since substantial part of the incriminating circumstances and evidence were not put to the mouth of the Applicant, while recording his statement u/s. 313 of Cr.P.C, the same could not have been used against the Applicant for recording  the finding of the guilt against the Applicant. The Applicant suffered grave prejudice and serious mis-carriage of justice for want of adequate opportunity to give his explanation in respect of the said incriminating circumstances and evidence.

aq) The ld. Addl. Sessions judge erred in law in holding that there were no reasons to interfere with the quantum of sentence imposed by the trial court. In fact the ld. Addl. Sessions judge has no where referred or consider ground (u) in the memo of appeal where by the Applicant had prayed for the grant of benefit of Sec. 4 of the Probation of offender Act, to the Applicant. Thus, apparently, the ld. Addl. Sessions judge has confirmed and or upheld the quantum of sentence imposed upon the Applicant by the Ld. Metropolitan Magistrate, without referring, discussing or considering the applicability of Sec. 4 of the Probation of Offenders Act.

ar) The reasons assigned by the ld. Addl. Sessions judge for confirming the impugned order of trial court and dismissing the appeal of the Applicant are illegal, incorrect, improper and contrary to the weightage of  oral and documentary evidence available on  record. The ld. Addl. Sessions judge has not appreciated and considered the oral and documentary evidence of the said case, in their proper perspective while exercising its appellate jurisdiction.  
tt)
Apart from reproducing the head notes of judgments referred and relied upon by the Applicant, the ld. Addl. Sessions judge has no where reproduced, referred or discussed the facts  and circumstances of the said judgments, as to how the principles laid down in those judgments were inapplicable to the case of the Applicant. The ld. Addl. Sessions judge therefore committed a serious error of law in dis-regarding the well settled principles of law enunciated by this Hon’ble court as well as by the Hon’ble Apex Court, while passing the impugned order.                                                    
10)
The Applicant craves leave to add, amend, alter or modify the grounds urged hereinabove.

11)
The Applicant has not filed any other application or petition previously against the impugned judgment and orders before this Hon’ble Court.

12)
The Applicant states that after the passing of the impugned judgment and order, the Applicant has deposited the 
compensation of Rs.85,000/- as per the directions of the Ld. 
Magistrate on 28.05.2007 vide Receipt No. 0258606. The Applicant has further deposited a sum of Rs. 50,000 on 17/7/2007as per the directions issued by the Hon’ble Sessions Court in the said Criminal Appeal no. 93 of 2007. 
13)
The Applicant states that after the conviction and punishment of the Applicant as stated hereinabove, the Ld. Metropolitan Magistrate was pleased to suspend the sentence imposed 
upon the Applicant u/s. 389 of Cr.P.C. and was further 
pleased to enlarge the Applicant on bail in the sum of 
Rs.10,000/-.  The Applicant has thus duly deposited the 
cash bail of Rs.10,000/- before the Ld. Magistrate on 
28.05.2007 vide Receipt No. 1505275. Later on, as per the direction of the Hon’ble Sessions Court, the Applicant has duly executed his fresh bail bond, during the pendency and hearing of said criminal appeal. Thus, the Applicant was on 
bail in the above case throughout the trial and throughout the pendency of said criminal appeal.

14)
The Applicant states that the impugned judgment and order 
has been passed on 28.05.2007.  The Applicant has filed the 
present appeal within the period of limitation.

Under the circumstances, the Applicant most respectfully prays that this Hon’ble Court be pleased to:

a)
Call for the Records and Proceedings of C.C. No. 4692/SS/05 from the file of the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai.

b)
Revise and set aside the judgment and order (i) dated 28.05.2007 passed by the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai below Ex.1 in C.C. No. 4692/SS/05 and (ii) 11.08.2009, passed by the Hon’ble Sessions Court at Sewree in Criminal Appeal No. 93 of 2007, after examining the legality validity propriety and correctness of the aforesaid two judgments and orders. 

c)
Stay the execution and operation of the reasons and order dated 28.05.2007, passed by the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai, in C.C. No. 4692/SS/05, pending the hearing and final disposal of 
the present revision Application.

d)
Enlarge the Applicant on same bail upon his executing fresh bail bond before the Ld. Magistrate in C.C. No. 4692/SS/05 pending the hearing and disposal of the present appeal.

e)
Pass such other and further orders as may be deemed just proper and reasonable.

Dated this   day of

August 2009
Mumbai                                                                   APPLICANT
ADVOCATE FOR THE APPLICANT
VERIFICATION
I, SHRI SANJAY P. DOBARIA, Aged 27 years, the Applicant above named, do hereby solemnly declare and state that the contents of foregoing paras of the memo of revision application, save and except the legal submissions, which I believe to be true, are  correct to  my knowledge.

Solemnly declared at Mumbai

on this 21st day of June 2007

at Mumbai

                                                   BEFORE ME

        Identified by me

ADVOCATE FOR THE APPLICANT
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISTRICT:  BOMBAY
CRIMINAL REVISION APPLN.  NO.                OF 2009
1) SANJAY  P. DOBARIA


___
PETITIONERS

VERSUS

1) STATE OF MAHARASHTRA

2) ORAGANO CHEMICALS  IND.
___
RESPONDENTS

S Y N O P S I S

I. LIST OF DATES AND EVENTS

	NO.
	DATE
	EVENTS

	1.
	
	The Respondent No. 2 (Original Complainant) claims to be a partnership firm engaged in the business of chemicals having its place of business at the address mentioned in the cause title. That the Petitioners is the proprietor of M/s. Sparkel Dye Chem engaged in the business of industrial solvents and chemicals.

  

	2.
	5.05.2005
	TowaTowards the part payment and discharge of the said liability, the Applicant issued a cheque bearing no. 580742 dated 27.04.2005 for Rs.15 lakhs drawn on Development Credit Bank, Mohammed Ali Road Branch, Mumbai 21 (Ex.P-20) in favour of the Respondent No.2.  The Respondent No. 2 presented Ex.P-20 for clearing with its bankers at Abhyudaya Co-op. Bank Ltd., Sewree Branch, Mumbai on 03.05.2005, which was returned unpaid and dishonoured on 05.05.2005 with the remarks “Funds Insufficient” as per memo dated 05.05.2005 issued by the Development Credit Bank.



	3.
	14.05.2005
	The Respondent No.2 thereafter approached its Advocate and on 14.05.2005 a demand notice was issued to the Applicant under Regd. Post A.D. and UCP calling upon the Applicant to pay the amount of Cheque.  

	
	
	

	4.
	5/07/2005
	That the Respondent No.2 had filed Private complaint in the Court of Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai in October, 1999 against the Petitioners hereinabove for an alleged offence punishable U/s.138 of Negotiable Instruments Act.



	6.
	28.05.2007
	after After hearing the arguments of both the parties, the Ld. Metropolitan Magistrate, 7th Court, Dadar, Mumbai, Shri P.T.Rahule while his judgment and order dated 28.05.2007 was pleased to convict the Applicant for an offence u/s. 138 of the Negotiable Instruments Act and was further pleased to sentence the Applicant to suffer S.I. for 3 months and pay compensation of Rs.17 lakhs and in default suffer further S.I. for 2 months.  


	7.
	21.06.2007
	The Applicant preferred a Criminal Appeal before the Hon’ble Sessions Court at Sewree, vide Criminal Appeal no 93 of 2007.


	
	11.08.2009
	The Hon’ble Sessions court ( Coram: Her Honour Judge Smt. A.V. Palsule ) vide her judgment and order dated was pleased to dismiss the said Criminal Appeal no. 93 of 2007 and grant time up to 24th August, 2009, to the Applicant for surrendering in the said case.

	
	
	Hence present Criminal Revision Application.


II. POINTS TO BE URGED

· Whether an agent issuing a blank cheque, from a bank account maintained by such agent, as and by way of security, in favour of supplier, in respect of the goods supplied by the Supplier to the principal, can be held liable for an offence U/s.138 of Negotiable Instruments Act, upon the dishonour of such cheque, after the amount thereon is filled up by the supplier?
· Whether a blank cheque issued by way of security can come within the ambit and purview of Sec.  138 of the Negotiable Instruments Act, so as to render the drawer of such cheque liable, upon dishonour thereof.
III.  LIST OF ACTS RELIED UPON BY THE PETITIONERS

1.
Criminal Procedure Code


2.
Negotiable Instruments Act

3. Any other Act as may be found necessary

IV.  JUDGEMENTS TO BE CITED :

1. Order dated ………….passed by this Hon’ble Court in Criminal Writ Petition No.3634 of 2008.
2. Order dated…………..passed by this Hon’ble Court in Criminal Writ Petition No.280 of 2008.
3. 2008 ALL M.R. (Cri.) Page 2792
4. 2003 B.C.R.(Cri.) Page 474

5. 2006 (1) B.C.R.(Cri.) Page 335
6. 2007 (2) B.C.R.(Cri.) Page 144

7. Order dated………….passed by this Hon’ble Court in Criminal Application No.2729 of 2007.
8. Order dated ……..passed by this Hon’ble Court in Criminal Appeal No.52 of 2006.
9. Order dated……….passed by this Hon’ble Court in Criminal Application No.3385 of 2005
10. 1995 (4) Crimes page 204

Dated this          day of

August 2009

Bombay
                      ADVOCATE FOR THE APPLICANT
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

IN ITS CRIMINAL APPLELLATE JURISDICATION

DISCRICT BOMBAY
CRIMINAL REVISION APPLN.  NO.                OF 2009
1) SANJAY  P. DOBARIA


___
PETITIONERS

VERSUS

1) STATE OF MAHARASHTRA

2) ORAGANO CHEMICALS  PVT, LTD.
___
RESPONDENTS

I N D E X
	Sl.No.
	Particulars
	Page No.
	Exh

	1.
	Synopsis
	
	

	2.
	Criminal Revision Application
	
	

	3.
	Copy of Complaint filed by the Respondent No.2.
	
	  

	4.
	Copy of the said judgment and order dated 28/5/2007 passed by the Metropolitan Magistrate, 7th Court, Dadar, Mumbai. 
	
	B

	5.
	copy of the judgment and orders dated 11/8/2009 passed  by the Hon’ble Sessions Court, Sewree in Criminal Appeal no. 93 of 2007.
	
	C

	
	
	
	D


Dated this       August 2009
Bombay  

                         ADVOCATE FOR THE APPLICANT
